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2  Will.  IV. 


ON  APPEAL, 

FROM  THE   COURT  OF   EXCHEQUER. 

Thomas  Wilson     -        -        -        -    Appellant. 
The    Right  Honourable  William,' 

Baron  Kensington,  of  that  Part 

of    the    United   Kingdom   called 

Irelandy  and  Edward  Meredith. 


Respondents, 


18SL 


Wilson 

V. 

Lord 

KfiNSTNOTOV, 


A  custom  to  pay  one-twentieth  instead  of  the  full  amount  of 
tithes^  though  proved  to  be  very  ancient,  cannot  be  sup- 
ported by  such  proof  alone^  but  must  be  shown  to  have 
had  a  legal  origin.  In  a  case  where  this  proof  of  legal 
origin  was  wanting,  the  House  of  Lords,  affirming  a  decree 
of  the  Equity  Exchequer,  held  the  tenants  of  the  lands 
liable  to  account  for  the  full  tithes. 

The  rectory  of  Llanbister,  in  the  county  of  Radnor, 
is  appropriated  as  a  prebend  to  the  Chancellor  of  the 
cathedral  church  of  St  David's. 

VOL.  I.  B 
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1831.  On    or   before    Michaelmas-day,   1824,    the    Re- 

^^^J]^      spondent,   Lord  Kensington,  was  lessee  for  lives  of 

«•  this  rectory ;  and  the  Respondent,  Edward  Meredith 

Rensimoton.  was  lessee  for  years,  under  his  Lordship,  and  they 

have  ever  since  continued  to  be  such  lessee  and  under 

lessee. 

Part  of  the  parish  of  Llanbister  is  distinguished  by 
.  the  appellation  of  the  Upper  or  Gollon  Division,  on 
which  stands  a  chapel,  called  Abbey  Cwmhir  Chapel ; 
and  the  rest  is  known  as  the  Lower  Division,  on  which 
stands  the  parish  church.  The  upper  division  lies 
within  a  manor  called  the  Manor  of  Gollon,  and  con- 
sists of  two  townships ;  viz.  the  township  of  Gollon, 
in  the  hundred  of  Knighton,  and  the  township  of 
Kefn  (or  Cefn)  Pawl,  in  the  hundred  of  Kefn  (or  Cefn) 
Llys.  And  the  lower  division,  which  lies  within  a  dif- 
ferent manor,  consists  of  severial  hamlets ;  among  which 
are  three  hamlets,  called  Trylwydon,  Peinhemey  and 
Parogey. 

The  vicar  is  entitled  to  all  tithes,  great  as  well  as 
small,  arising  within  the  three  hamlets  just  mentioned ; 
and  is  not  entitled  to  any  tithe  whatever  arising  within 
any  other  part  of  the  parish. 

On  and  before  Michaelmas-day  18S4,  and  thence- 
forward, the  Appellant  occupied  a  farm  and  lands  in 
the  township  of  Kefn  Pawl,  called  Kefn  Pawl  Farm ; 
to  which  are  appurtenant  common  of  pasture  and 
common  of  turbary,  on  part  of  a  waste  or  common, 
called  Lv^ryngoch  Hill,  lying  within  the  same  town- 
ship. 

The  Respondents,  by  their  bill,  filed  in  the  Court 
Exchequer  in  Trinity  Term  1827,  against  the  Appel- 
lant, Stephen  Pugh,  the  Rev.  David  Lloyd,  clerk,  vicar 
^f  the  parish  of  Llanbister,  and  John  Cheesement 
Severn,  set  forth  their  title  to  the  effect  above  stated. 
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^d  alleged  that  imtil  Michaelmas-day  1825,  a  compo-i^       ^g^^ 
«ition  had  been  accepted,  but  that  the  said  Stephen      '  ^ 
Pugh  and  the  Appellant  were  accountable  for  tithes  v. 

from  that  day ;  and  after  suggesting  a  pretence  on  the 
part  of  the  said  Stephen  Pugh  and  the  Appellant,  that 
from  time  immemorial  the  occupiers  of  their  farms^ 
lands  and  right  of  common  had  been  accustomed  to 
yield  or  pay  to  the  prebendary  and  parson  of  Llanbister 
one-twentieth  part  only  of  the  titheable  matters  arising 
therefrom ;  the  Respondents  submitted  that,  supposing 
such  custom  to  have  prevailed,  the  same  was  unreason- 
able, illegal,  and  void ;  and  the  prayer  of  the  bill  was, 
that  the  said  David  Lloyd  might  set  forth  whether  he 
claimed  any  tide  to  or  interest  in  the  tithes,  which  were 
the  subject  matter  of  this  suit,  and  that  the  said  Stephen 
Pugh  and  the  Appellant  might  be  decreed  severally  to 
account  with  the  Respondent  Edward  Meredith  for  the 
value  of  the  same  tithes,  and  pay  to  him  what  upon 
such  account  should  appear  to  be  due. 

By  his  answer,  filed  on  the  12th  of  June  1827f  the 
Appellant,  admitting  his  occupation  of  the  lands  in 
question,  and  admitting  the  Respondents'  title  to 
a  moiety  of  the  tithes  submitted  to  account,  if  the 
Respondents  should  establish  their  claim  to  the  en- 
tirety. But  the  Appellant,  among  other  things,^ 
alleged,  that  the  manor  of  Gollon  comprised  divers' 
townships  and  parts  of  townships  in  the  county  of 
Radnor,  and,  amongst  others,  the  whole  of  the  several 
townships  of  Gollon  and  Kefn  Pawl,  and  that  this 
manor  was  in  ancient  times  a  parish  of  itself,  and  still 
was  so  in  fact,  although  the  same,  in  modern  times,  had 
by  reputation  been  considered  to  be  within  the  parish 
of  Llanbister,  and  other  adjoining  parishes :  that  onfe 
moiety  of  the  tithes,  as  well  great  as  small,  yearly 
arising  in  the  whole  or  most  parts  of  the  manor  of 
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1831.  Golkniy  and  m  parlicvlar  iit  the  parts  thereof  whicb 
^T^  '  comprise  the  townships  of  Gollon  and  Kefii  Pawl,  be- 
iu  longed  to  the  monastery  of  Cwmhir  before  and  at  the 

Kensington.  ^^^  ^^  ^^®  dissolution  of  that  monastery,  to  which 
also  the  manor  of  Gollon  and  the  Appellant's  farm 
and  lands,  with  the  common  appurtenant  thereto,  also 
belonged;  that  the  said  manor,  &c.,  and  the  said 
moiety  of  tithes,  upon  the  dissolution  of  the  monastery, 
came  to  the  Crown ;  and  now  belong  to  the  Appellant 
by  a  title  derived  from  and  under  a  grant  or  grants  of 
King  Henry  the  Eighth  :  that  for  many  years  past 
the  lessees  of  the  prebendaries  of  Llanbister  had  re- 
ceived one  moiety  of  the  tithes  arising  in  those  parts 
of  tiie  manor  of  Gollon  which  comprised  the  town- 
ships of  Gollon  and  Kefii  Pawl,  and  which  in  modern 
times  had,  by  reputation,  been  considered  to  be  within 
the  parish  of  Llanbister,  and  particularly  one  moiety 
of  tbe  tithes  of  the  Appellant's  said  farm  and  lands, 
with  the  said  rights  of  common  appurtenant  thereto  ; 
and  the  Appellant  alleged  that  certain  tithes  were 
satisfied  by  the  payment  of  moduses  or  customary  pay- 
ments, within  the  parish  of  Llanbister ;  that  the  lessees 
of  the  said  prebendaries  had  received  the  moiety  of 
tithes  within  those  parts  of  the  manor  of  Gollon  which 
comprise  the  tovniships  of  Gollon  and  Kefn  Pawl, 
upon  the  footing  of  the  said  moduses  or  customary 
pa3rments ;  and  that  as  to  one  estate  within  the  town- 
ship of  Gollon  they  had  received  the  sum  of  ISs,  4td. 
as  a  modus  or  customary  payment  in  satisfaction  of  all 
the  tithes  which  they  claimed  to  receive  of  and  from 
such  estates. 

The  vicar,  Mr.  David  Lloyd,  by  his  answer  said 
that  he  did  not  claim  any  tithes  from  the  townships  of 
QoUon  and  Kefn  Pawl. 

Tbe  only  doeumentsiry  evidence  produced  on  the 
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part  of  the  Respondents  was  a  terrier  from  the  registry       issu 

of  the  Archdeacon  of  Brecon,  within  whose  arch-      wii^n 

deaconry  the  parish  of  Llanbist^  is  situate,  made  on       ^• 

the  17th  of  March  I7SO,  and  renew^^d  and  confirmed  Kensivotok, 

and  signed  by  the  vicar,  curate,  churchwardens,  and 

leventeen  of  the  principal  parishioners  of  Llanbbter 

on  the  4th  of  October  1757*    The  following  are  among 

the  most  important  of  its  contents:  Easter-offerings 

are  payable  to  the  vicar  by  every  inhabitant  of  the 

parish,  and  fourpence  is  payable  yearly  to  the  parish 

•clerk  or  sexton  by  every  housekeeper  in  the  parish 

^'  who  ikrms  (lands  of  the  value  of)  40«.  per  annum, 

^*  or  keepes  a  team  ;^  the  tenth  of  all  com  and  grain 

raised  in  the  said  parish^  except  within  the  manor  (^ 

Gollony  is  due  in  kind,  and  other  articles  are  titheable 

in  a  customary  manner ;  '*  but  in  that  parte  of  the  said 

'^  parishe  which  is  in  the  said  lordshipp  or  manor  of 

*'  60I00,  being  abbey  lands,  there  is  but  the  moiety  or 

^^  one  halfe  parte  of  all  the  tithes  before  mentioned  due 

''  and  payable  by  the  cuHom  of  the  said  manor r 

Three  witnesses  proved  the  payment  by  them^  and 
by  others  within  their  memory,  of  full  rates  and  tithes 
in  respect  of  lands  situated  within  the  manor  of 
Gollon.  These  were  paid  to  the  parish  of  Llanbister, 
and  the  witnesses  were  present  at  the  parish  meetings 
of  Llanbister  in  right  of  these  lands. 

The  Appellant  gave  in  evidence  royal  charters  of 
King  John,  King  Henry  the  Third,  and  King  Edward 
the  Third,  whereby  the  Abbey  of  Cwmhir,  instituted 
for  monks  of  the  Cistercian  order,  was  endowed  with 
{}nter  alia)  the  manor  of  *'  Gollon,"  and  lands  called 
Kefh  Pawl ;  but  no  mention  was  made  of  a  parish^ 
rectory,  or  church  of  Gollon  or  Uanbister,  or  of  any 
other  parish,  rectory,  or  church,  or  of  tithes,  or  a 
moiety  or  other  portion  of  tithes. 
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1831.  From  an  entry  in  a  book  lodged   in  the  British 

Wilson      Museum,  it  appeared  that,  by  a  charter  of  1283,  a  coV- 

j^j^  legiate  church  of  Abergwylly  was  founded  for  secular 

KzNsiNcsTON.  priests,  and  endowed  with  several  advowsons,  among 

which  was  •*  the  church  of  Llanbister." 

From  another  entry  it  appeared,  that  by  a  charter  of 
1299,  six  advowsons  were  granted  by  the  Crown  to 
the  Bishop  of  St.  David's,  to  be  by  him  annexed  to 
the  churches  of  Abergwylly  and  St.  David's :  one  of 
the  six  was  called  the  church  of  **  KoUan." 

From  other  entries  it  might  be  collected  that  Aberg- 
wylly was  shortly  afterwards  united  to  and  merged  in 
the  cathedral  church  of  St.  David's,  and  that  in  the 
year  1335  the  church  of  Llanbister  was  constituted 
a  prebend  for  the  chancellor  of  that  cathedral. 

The  Appellant  insisted  that  "  KoUan"  must  have 
been  identical  with  "  Gollon,"  and  have  signified  the 
ad vowson  of  a  parish  comprising  the  lands  in  question. 

The  Appellant  also  put  in  a  minister's  account  from 
Michaelmas,  in  the  thirtieth  year  of  King  Henry  the 
Eighth,  to  the  Michaelmas  following,  of  the  ^^  lord- 
'*  ships,  manors,  lands  and  tenements,  and  other  pos- 
"  sessions  whatsoever,  as  well  temporal  as  spiritual, 
•*  belonging  to  the  monastery  of  Cwmhir,  which  had 
**  been  dissolved  in  the  twentieth  year  of  the  reigning 
"  kinor.  The  demesne  lands  were  mentioned  as  demised 
**  to  John  Turner,  gentleman,  at  the  yearly  rent  of  10^.: 
^*  under  the  head  of  *  rents  in  Gollon,*  were  specified 
**  eighty-one  tenements,  let  to  different  tenants,  at  rents 
"  amounting  to  VJL  14^.  7^m  which,  with  18^.  8rf.  for 
**  the  rent  of  twenty-eight  bushels  of  oatmeal,  price  of 
"  bushel  Srf.,"  made  the  total  of  rents  in  Gollon 
18/.  13^.  3^.:  among  the  tenements  in  Gollon  were 
*•  Keven  y  Pawle,"  in  the  tenure  of  Tevan  David  ap 
Tevan,  at  the  yearly  rent  of  35.  4rf. ;  and  another 
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**  Keven  y  Pawle,"  in  the  tenure  of  Meredith  David         i83i. 
Phillips,  at  the  yearly  rent  of  5  s,  4td.:  no  mention 
yras  made  of  tithes,  or  a  moiety  or  other  portion  of 
tithes,  or  any  composition  in  lieu  of  tithes.  ^  ^*^ 

By  a  royal  grant  of  28th  July  1545,  the  site  and 
demesne  lands  of  the  abbey  tenements  in  GoUon  were 
let  at  rents  partly  in  money  and  partly  in  oatmeal. 
There  was  another  grant  by  King  Henry  the  Eighth, 
in  the  thirty-eighth  year  of  his  reign,  to  George  Owen 
and  John  Bridges,  of  other  parts  of  the  possessions  of 
the  dissolved  abbey;  viz.  the  manor  of  GoUon  and 
certain  parcels  of  land  in  the  town,  fields,  or  parish 
(viltai  campisy  seu  parochia^)  of  Gollon.  But  by  neither 
of  the  two  last-mentioned  instruments,  nor  by  the  fol- 
lowing documents  which  were  also  put  in  evidence, 
was  a  grant  made  of  any  rectory  or  tithes. 

A  licence,  gra,nted  by  King  Edward  the  Sixth,  id  the 
first  year  of  his  reign,  for  persons  claiming  under  the 
grant  of  37  Hen.  VHI.,  to  alienate  the  premises  there* 
by  granted,  which  were  mentioned  to  be  situate  in  the 
parishes  of  Uanbister,  Gollon,  and  Cwmhir. 

An  Itiquisitio  post  mortem  in  the  second  year  of 
Queen  Elizabeth,  on  the  death  of  John  Williams. 
The  manor  of  Gollon,  the  site  and  demesne  lands  of 
the  dissolved  monastery,  and  divers  tenements  in 
Gollon,  were  among  the  property,  of  which  he  is  said 
to  have  died  seised. 

An  indenture  of  covenant,  dated  7th  May  1565^ 
whereby  Nicholas  Williams  covenanted  to  convey  and 
assure  to  William  Fowler  and  his  heirs^  the  manor  of 
Gollon,  the  site  and  demesne  lands  of  the  monastery^ 
and  divers  tenements  in  Gollon. 

An  indenture  of  feoffment,  dated  25th  May  1565, 
whereby  the  same  were  conveyed  and  assured  ac» 
cprdingly. 
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1831.  A  licence,  granted  by  Queen  Elizabeth,  in  the  eighth 

Wilson      7^^^  ^^  ^^^  r^^gD,  for  Nicholas  Williams  and  Mably  his 

V-  wife,  to  alienate  the  manor  of  Gollon,  the  site  and  de^ 

Kevsimgtok.  mesne  latids  of  the  dissolved  monastery,  and  divers 

tenements  in  Gollon,  to  William  Fowler  and  Edward 
Herbert,  and  their  heirs^ 

Extract  from  the  Parliametitary  Surveys  of  eccle* 
siastical  benefices,  made  during  the  Commonwealth  in 
England,  (a.d,  1648—1658),  beginning  thus:  "  All 
^'  that  prebend  or  parsonage  of  Llanbister,  in  the 
"  county  of  Radnor,  together  with  all  tything,  come^ 
"  fruits,  offerings,  oblations,  porcons  of  tyth,  commo- 
'*  dities,  emoluments,  advantages,  issues,  p'fitts,  and 
"  hereditaments  whatsoever  or  wheresoever/* 

Title  of  the  terrier  of  17th  March  1720,  and  4th 
October  17^7?  before  produced  on  the  part  of  the  Re* 
spondents  in  the  following  words,  viz.  "  A  true,  full, 
and  perfect  terrier  of  the  vicarage  house,  outhouses, 
**  buildings,  glebe-lands,  and  of  all  and  all  manner  of 
^*  tithes,  and  rate  tithes,  portions  of  tithes,  and  all  other 
^'  profits,  dues,  duties,  and  customs  belonging  and  paid 
"  unto  the  prebendary  and  vicarage  of  Llanbister." 

Leases  granted  by  the  Fowler  family;  one  in  the 
1734,  one  in  1754,  two  in  1755,  one  in  1764,  of  the 
lands  in  question^  described  as  situate  in  the  parish  of 
Llanbister,  at  certain  money  rents,  together  with  tithes 
of  kids,  geese  and  pigs,  formerly  paid  to  the  monastery 
of  Cwmhir,  or  with  other  chapel  dues* 

Two  presentations,  by  the  Fowler  family,  to  the 
curacy  of  the  abbey  chapel,  described  as  in  the  parish 
of  Llanbister. 

Accounts  of  stewards  of  the  Fowler  family,  showing 
the  receipt  of  pigs,  poultry,  and  other  chapel  dues. 

Record  of  proceedings  in  the  court  of  the  Arch- 
deacon of  Brecon,  by  a  curate  of  the  abbey  chapel,  in 
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t)ie  year  179 If  to  recoYer  chapel  dues  from  an  inhabU       133,^ 
tant  of  the  upper  division  of  the  parish  of  Llanbist^. 

Some  parol  evidence  was  given  as  to  the  limits  of 
the  parish  of  Llanbister,  with  a  view  to  show  that  the  u^^J^^^^^ 
upper  and  lower  divisions  had  been  in  all  respects  dis- 
tinct and  separate  parishes.     The  witnesses  stated  that 
the  manor  of  GoUon  extended  over  seven  townships. 

The  township  of  GoUon  was  not  in  the  same  hundred 
with  the  township  of  Kefn  Pawl ;  but  these  townships 
together  constituted  the  upper  division  of  the  parti^  of 
Llanbister. 

The  upper  division  had  from  time  immemorial  con* 
tributed  one-third  of  the  expense  of  keeping  the  parish 
ehurch  in  repair. 

Shortly  after  the  dissolution  of  the  abbey  Cwmhir, 
a  chapel  was  built  near  its  site,  which  was  kept  in  re- 
pair by  the  owners  of  the  abbey  estate  until  about 
thirty-five  years  ago.  It  had  ever  since  been  repaired 
at  the  expense  of  the  parish,  two  divisions  contributing 
in  the  same  proportion  as  for  repairing  the  parish 
church.     Each  division  maintained  its  own  poor. 

The  same  witnesses  spoke  to  the  fact  of  a 
twentieth  part  of  the  produce,  or  half  tithe  only, 
having  been  paid  for  lands  in  the  townships  of 
GoUon  and  Kefn  Pawl,  and  for  the  rest  of  the  lands 
in  the  manor  of  Gollon,  excepting  for  the  abbey 
farm,  which  paid  a  modus  of  135.  4td.  a  year,  and 
excepting  for  lands  in  the  parish  of  Saint  Harmon, 
which  paid  full  tithes. 

The  Reverend  John  Picton  George  considered  the 
district  or  place  called  Gollon,  in  the  county  of  Radnor^ 
lo  be  a  parish  of  itself,  and  such  was  the  general  repu# 
tation.  But  he  did  not  remember  to  have  heard  any 
old  person,  now  deceased,  express  any  opinion  or  belief 
on  the  subject  one  way  or  the  other. 
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1831.  The  cause  came  on  to  be  beard  before  tbe  Right 

^j^^^l^  Honourable  Sir  William  Alexanderi  then  Lord  Chief 
o.  Baron»  in.  January,  May  and  June  1830.  His  judg- 
Kemsingtos.  ^^t^^  in  substance,  was,  that  there  was  no  evidence 
of  a  legal  origin  for  the  apportionment  of  the  tithes, 
although  the  custom  seemed  to  be  one  of  considerable 
antiquity,  and  he  therefore  decreed  an  account. 
.  This  decree  the  Appellant  contended  should  be  re- 
versed, for  the  following  among  other  reasons  : 

It  appeared  from  the  grant  of  King  Edward  I.  to 
David,  Lord  Bishop  of  St  David  s,  1299f  that  there  was 
a  church,  and  consequently  a  parish^  of  KoUan,  (Gol- 
Ion)  in  the  diocese  of  St.  David's  at  that  time.  And 
the  grant  of  King  Henry  VIH.  to  George  Owen  and 
John  Bridges,  37  Henry  VHL,  of  the  manor  of  Gollon, 
and  the  license  of  King  Edward  VL  to  George 
Owen  to  alienate  the  manor  of  Gollon  to  John 
Williams  and  John  Gresham,  1st  Edward  VL,  and 
the  covenant  by  Nicholas  Williams  to  convey  the 
manor  of  Gollon  to  William  Fowler  and  Edward  Her- 
bert, all  used  the  terms,  '^  parish  of  Gollon,"  so  that  it 
must  be  inferred  from  these  documents  that  the  manor 
of  Gollon,  at  the  date  of  these  various  instruments, 
constituted  a  parish  of  itself,  and  was  no  part  of  the 
various  parishes  within  which  it  had  been  reputed  in 
modern  times  to  be  situate. 

The  townships  of  Gollon  and  Cefn  Pawl,  although 
reputed  in  modern  times  to  be  part  of  the  parish  of 
Llanbister,  yet  were  treated  as  a  separate  division  of 
the  parish,  were  separately  perambulated,  had  a  sepa- 
rate churchwarden,  levied  by  themselves  a  fixed  pro- 
portion of  the  church  rate,  and  maintained  their  poor 
separately  from  the  other  division  of  the  parish. 

The  chapel  of  abbey  Cwmhire  had  the  parochial 
rights  of  baptism^  burial  and  marriage  belonging  to  it* 
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Baptisms  and  burials  still  took  place  there,  but  mar-        1^31.. 
riages  had  not  been  solemnized  in  it  of  late  years.  "^ 

It  appeared  from  the  deeds  of  agreement  with  the  v. 

convents  of  Strata  Florida  and  Alba  Landa,  that  it  kensimctob. 
was  not  unusual  in  the  diocese  of  St  David's  for 
monastic  bodies  to  enjoy  a  part  of  the  tithes  of  their 
own  lands.  The  abbey  of  Cwmhir  was  of  the  same 
order  (the  Cistercian)  as  the  convents  of  Strata  Florida 
and  Alba  Landa. 

That  the  abbey  of  Cwmhir  was  seised  of  part  of  the 
•tithes  of  its  own  lands,  might  be  inferred :  1.  From 
the  minister's  accounts  of  the  possessions  of  the  abbey, 
30  and  31  Henry  VIIL,  (purporting  to  be  an  ac- 
count of  its  possessions,  temporal  as  well  as  spiritual,) 
where  the  reservation  of  28  bushels  of  oatmeal  from 
4ts  lands  in  the  manor  of  Gollon,  valued  at  18^.  8  c?., 
being  one-twentieth  of  the  whole  value  of  the  lands, 
(including  the  oatmeal)  18/.  13  s.  4fd.  pointed  out 
strongly  that  the  oatmeal  was  a  payment  in  respect  of 
the  abbey  s  moiety  of  the  tithes  of  its  lands  in  the  manor 
of  Gollon.  2.  From  the  mention  of  '^  tithes,"  in  some 
of  the  title  deeds  of  the  Fowler  family.  3.  From  the 
reservation  of  certain  tithes  in  the  leases  granted  by  the 
Fowler  family  of  lands  within  the  manor  of  Gollon, 
part  of  the  possessions  of  the  abbey,  ^^  as  the  same  had 
been  accustomed  to  be  paid  to  the  abbots  of  the  monas- 
.tery  of  Cwmhir."  4.  From  the  payment  of  chapel 
dues  from  this  land  which  had  belonged  to  the  abbey 
of  Cwmhir,  to  the  Fowler  family,  but  which  chapel 
dues  for  many  years  past  had  been  received  by  the  cu* 
rate  of  the  chapel.  These  chapel  dues  might  be  a  render 
in  lieu  of  the  oatmeal  mentioned  in  the  minister's  ac« 
counts ;  that  the  render  was  of  a  spiritual  nature  ap- 
peared from  the  proceedings  in  the  Ecclesiastical  Court 
to  enforce  the4)ayment  of  iU 
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1851.  Th^  nomination  of  the  curate   to  the  chapel  of 

^=^ — *      Cwmhir  by  the  Fowler  iatnily,  was  a  proof  of  its  inde- 
V,  pendence  of  the  parish  of  Llanbister,  and  of  an  appropri-^ 

Kensikotoh.  Ati<'i^  of  tithes  to  the  abbey  of  Cwmhir,  to  whose  posses- 
sions the  Fowler  family  succeeded,  such  nominations 
properly  foolonging  to  those  to  whotn  the  tithes  were 
appropriated.  The  nomination  to  the  chapel  should  have 
been  in  the  prebesidary  of  Llanbister  if  it  was  a  chapd 
belonging  to  that  parish. 

'  The  non-render  of  one  moie^  of  (he  tithes  of  Gol- 
km  andCefii  Pawl  to  the  prebendaiy  of  Llanbister,  as  far 
back  as  any  history  went,  was  undisputed,  and  the  with- 
holding of  one  moiety,  whilst  the  other  moiety  was  paid, 
was  Tery  different  from  a  mere  non-render  of  any  tithes 
which  might  be  supposed  to  have  arisen  from  neglect  or 
accident  The  payment  of  one  moiety  of  tithes  ex- 
cluded the  possibility  of  any  supposition  of  neglect  or 
accident.  There  must  have  been  a  legal  foundation  for 
the  withholding  of  the  other  moiety :  and  where  there 
was  much  evidence  that  the  manor  of  Gollon  was 
formerly  a  parish  of  itself,  and  that  the  abbey  of  C wm<- 
hire  was  owner  of  one  moiety  of  the  tithes  of  the  manor 
of  Gollon,  the  law  would  be  anxious  to  refer  the  with- 
liolding  of  the  last  moiety  of  tithes  to  these  foundations, 
lor  one  of  them. 

The  language  of  the  terriers  of  Llanbister  and 
Xilaxidewy,  Istradenny,  and  of  the  Parliamentary  survey, 
favoured  the  notion  of  the  prebendary  of  Llanbister^s 
being  a  mere  portionist  of  tithes  in  the  manor  of 
<}ollon. 

\    The   Respondents  argued  that  the  decree  ought  to 
-be  affirmed  for  the  following  reasons  : 

Because  the  Appellant  admitted  that  **  in  modem 
times"  the  lands  in  question  had,  by  reputation,  been 
considered  to  be  *^  within  the  parish  of  Llanbister/ 
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aod  failed  to  prove  that  tbey  are  not  so  in  fact»  Tbe  i83U 
Appellant  had  not  attempted  t^  show,  in  conformity 
with  his  answer,  that  the  landa  lay  within  a  parish  com- 
BQBensurate  with  the  manor  of  Gallon  ;  ^nd  if  from  the  jimraGrom, 
evidcsnee  a  probability  arose  that  the  Upper  or  Gollon 
division  of  Llanbtstev  (which  wsus  a  small  portion  only  of 
the  manor  of  GroUon)  was  once  a  distinct  parish,  a 
stronger  probability  followed  that  it  was  incorporate 
with  Uaabister  at  a  very  remote  period  :  no  trace  was 
discemible  of  a  chapel  having  on  such  an  union  been 
endowed  with  tithes ;  on  the  contrary,  the  present 
Abbey  Cwmhir  chapel  appeared  to  have  been  built  by 
a  landlord  for  the  convenience  of  his  tenants  residing  at 
a  considerable  distance  from  their  parish  church,  in 
substitution  of  a  monastery  recently  dissolved,  at  which 
they  had  been  accustomed  to  attend  diviQe  service ;  it 
remained  a  simple  donation  in  his  family  until  aug- 
mented by  Queen  Anne's  bounty ;  and  its  minister  s^ 
peared  to  have  been  supported  originally  by  indirect 
and  subsequently  by  direct  contribution  of  the  tenants 
for  whom  it  was  de^gqed» 

Having  baptism  and  sepulture  (originally  conceded 
as>  must  be  presumed  by  the  vicar  with  the  consent  of 
thebifibop  and  patron)^  this  might  be  a  parochial  chapel ; 
and  with  regard  to  spiritual  concerns,  such  a  cbapd  was 
scarcely  distiaguishable  from  a  church ;  but  its  temporal 
appendages  were  widely  different :  the  curate  of  such  a 
chapel  was  notentitled  to  tithes  ofeommon^right,  though 
capable  of. holding  them;  by  actual  «idowment,.and  wis 
more  frequently  (as  in  the  present  instance)  supported 
by  a  temporal  revenue.  The  inhabitants  of  a  district; 
by  exclusively  frequenting  a  parochial  chapel  and 
keeping  it  in  repair,  wer^  not  rendiered  less  chargeable 
lor  repairs.  o£  tibe  raothec  ehuceb  (^Anotu  17*  Vin^  576^ 
pl*.90h^  M£  by  maintai&tngp^  the  capellan  at  their  soim 
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18S1.  •    charge*  were  they  relieved  from  rendering  tithes  to  th€^ 

Wilson      incumbent  of  the  church.     Accordingly,  the  inhabi- 

V-         tants  of  the  townships  of  Gollon  and  Kefn  Pawl  had 

Kensisgtoh.  always  been  subject  to  compulsory  church  rates,  and  to 

payment  of  tithes,  both  great  and  small,  to  the  rector  or 
vicar  of  Llanbister.  Whether  the  proper  quantum  of 
tithes  had  been  paid  was  a  point  to  be  separately  con» 
sidered. 

*  The  appointment  of  distinct  officers  and  the  levying 
of  distinct  rates  for  different  divisions  of  the  parish,  the 
maintenance  of  its  own  poor  by  each  division,  and  the 
consequent  removal  of  paupers  from  one  to  the  other, 
were  not  peculiar  to  Llanbister.  Such  arrangements 
were  authorized  by  the  statute  13  and  14  Car  2.  and  12., 
and  had  been  repeatedly  recognised  and  sustained  by 
courts  of  law. 

In  Llanbister,  sacramental  bread  and  wine  for  the 
church  were  provided ;  and  Easter  dues  to  the  vicar, 
and  a  salary  to  the  parish  clerk,  were  paid  by  parishion* 
ers,  without  regard  to  the  district  or  division  in  which 
they  resided,  and  the  parish  accounts  were  settled  at 
general  meetings  of  parishioners. 

The  Appellant  had  failed  to  prove  that  the  abbey 
Cwmhir  was  endowed  with  a  moiety  of  the  tithes  in 
question. 

The  charters  of  endowment  had  been  produced, 
and  not  found  to  contain  tithes,  or  any  property  of 
which  tithes  were  a  fruit ;  and  on  the  dissolution  of  the 
abbey,  no  tithes  were  among  its  possessions,  of  which 
an  account  was  rendered  by  the  proper  minister  to 
King  Henry  VIIL 

The  Appellant  had  failed  to  prove  a  title  in  him** 
self  to  a  moiety  of  the  tithes  in  question. 
.  The  Appellant's  claim  (which  is  propounded  with 
some  uncertainty)  seemed  to  wear  a  xloul^le  aspectj  f ,  e» 
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lie  claimed  to  be  either  seised  of  the  impropriate  rectory       i83i. 
of  a  parish  distinct  from  Lknbister,  or  entitled  to  a      ^,^30, 
portion  of  the  tithes  in  the  parish  of  Llanbister.  v. 

The  same  evidences  of  title  were  necessary  to  an  im-  kemsingto*. 
propriate  rectory  as  to  an  advowson. 

Still  more  strict  proof  was  required  of  a  title  to  a  por- 
tion of  tithes.  To  establish  a  composition  real  or 
exchange  of  tithes  for  other  property,  and  a  fortiori  to 
establish  an  alienation  of  tithes  without  recompence, 
either  the  original  deed  must  be  produced,  or,  generally 
speaking,  evidence  must  be  given  of  its  having  once 
existed.  Such  evidence  had  never  been  dispensed  with^ 
unless  where  a  deed  of  alienation  might  be  presumed 
from  a  chain  of  conveyances  reaching  back  for 
centuries. 

But  the  Appellant  had  no  muniments  of  titles  at  all. 

Grants  of  King  Henry  VIII.,  dated  28th  July  1545, 
and  8th  October  1546,  were  the  avowed  bases  of  his 
claim ;  and  supposing  the  Crown  to  have  been  (though 
it  did  not  appear  to  have  been)  seised  of  the  rectory 
of  a  distinct  parish^  within  virhich  the  Appellant's  lands 
were  situated,  or  of  a  portion  of  the  tithes  of  Llanbister 
parish,  neither  of  the  royal  grants  contained  words 
sufficient  to  convey  such  property  to  the  grantees. 

The  grantees  themselves  were  not  considered  entitled 
to  a  rectory  or  to  a  moiety  of  tithes  ;  for  the  licenses  to 
alien  which  they  obtained  did  not  include  property  of 
either  kind,  nor  was  any  such  found  among  their 
possessions  when  inquisitions  were  taken  on  their 
decease. 

As  far^as  appeared  on  the  title  deeds  produced,  none 
of  the  parties  from  whom  the  Appellant  derived  title 
ever  made  the  moiety  of  tithes  now  claimed,  or  any 
rectory  or  tithes  whatsoever,  the  subject  of  a  settle- 
menty  will,  morj^age^  or  other  conveyance. 
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1^1.  Though  the  Respondents,  and  those  under  whom 

^j^^^^^      they  dahn,  had  been  aeoustomed  to  receive  a  moiety 
V.  only  of  their  legal  dues,  such  a  custom,  being  essem 

KExainoToii.  tially  unreasonable,  ivas  not  obligatory. 

The  witnesses  spoke  to  usage  only,  indeed  parol  evi* 
dence  could  extend  no  further^  and  there  was  no  written 
eridence  of  a  right  to  retain  a  moiety  of  the  tithes  in 
question,  excepting  a  terrier,  which  distinctly  state 
such  retention  to  be  warranted  only  ^*  by  the  custom  of 
the  manor." 

A  clue  to  the  origin  of  this  custom  wasr  afforded  by 
evidence  of  the  district  over  which  it  extends  havmg 
been  ^^  abb^  lands/'  immediately  circumjacent  to  a 
monastery  :  as  the  monks  might  without  difficulty  have 
occupied  these  lands,  and  would  have  held  them 
exiempt  from  tithes  dmn  propiis  manibus  escolehaniurj  it 
was.  not  unreasonable  for  them  to  stipulate  with  the  in- 
eulnbent  c^  the  parish  that  their  tenants  should  be  suh* 
jected  ta  half  tithe  only ;  such  an  arrangement,  once 
made^  was  likely  to  grow  into  an  immemorial  custcmi, 
afid  as  the  manor  belonged  to  the  monastery,  the  practice 
of  the  abbot  and  his  tenants  would  be  '*  the  custom  of 
the  manor/' 

Such  motives  might  not  operate  universally  among 
the  incumbents  of  the  neighbouring  parishes  :  thus  the 
rector  of  St.  Harmon's,  under  a  conviction  that  the 
monks  could  not  conveniently  cultivate  lands  in  his 
piarish,  might  refuse  to  narrow  his  legal  right. 
Judgment.  The  Lovd  ChanceUor : — No  doubt  whatever  can  be 

entertained  as  to  this  case.  My  opinion  coincides  in 
almost  all  matters  with  that  expressed  by  the  Lord 
Chief  Baron  Alexander.  The  question  here  arises 
between  tibe  parsoui  prebend  of  lianbister,  who  is  also 
sector  of  the  parish  as  it  now  eaeists^  including  GoUon, 
and  the  ownera  of  &e  landg  of  GoUon^.  who  refuse  to 
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pay  more  than  one  twentieth  of  the  annual  produce  of       1831. 
their  lands,  &c.,  in  the  way  of  tithes,  alleging  that  they      wilsok 
never  have,  at  any  time,  paid  more  than  one  twentieth,  V' 

or,  in  other  words,  that  no  payment  of  tithes  has  been  Kensinqton. 
claimed  as  due  from  those  inhabitants  to  that  parson. 
This  is  not  as  it  has  been  put  at  the  bar ;  a  case  of  pe- 
culiar hardship  upon  the  inhabitants  :  the  hardship  is 
necessarily  incident  to  such  cases.  You  cannot  pre- 
scribe for  a  custom  de  non  decimando  where  the  parson 
has  a  right  to  tithes  ;  so  that  the  mere  non-payment  set 
up  here  goes  for  nothing.  In  no  one  case  can  a  ques- 
tion arise,  nor  can  any  case  come  before  the  Court, 
where  it  could  be  proved  that  in  no  one  instance  since 
1189  has  there  been  a  perception  of  tithes.  No  man 
in  his  senses  would  think  of  resisting  a  claim  of  tithes 
on  such  grounds  alone ;  for  by  the  law  of  the  land  one 
single  payment  would  be  sufficient  to  establish  the 
claim  in  the  face  of  all  the  other  non-payments.  That 
is  the  whole  of  the  matter  in  which  I  find  fault  with  the 
judgment,  that  it  puts  the  case  as  a  question  of  fact. 
The  Appellants  must  know  that  a  custom  of  only 
paying  one*twentieth  instead  of  one-tenth  is  bad  in 
law,  and  must  be  rank  as  a  modus ;  and  they  are  bound 
to  explain  how  that  custom  was  founded,  and  to  give 
its  legal  origin  and  commencement.  It  is  said  that  it 
might  originate  in  one  of  two  ways ;  my  remark  on 
that  is,  that  that  cannot  be  so,  for  one  of  these  two  ways 
is  worth  nothing  unless  the  other  is  established.  They 
first  say  that  Cefn  Pawl  formerly  belonged  to  a  sepa- 
rate parish,  and  that  the  parson  of  Llanbister  was  but 
a  portioner  in  the  adjoining  parish  of  GoUon,  and  that 
he  quasi  parson  of  Llanbister,  can  only  prove  his 
rights  co-extensive  with  the  usage,  though  he  is  parson 
of  Llanbister,  which  now  includes  Gollon  by  union« 
•The  second  is,  that  the  abbey,  as  it  is  called,  of 
VOL.  1.  c 


18  CASES  IN  THE  HOUS£  OF  LORDS 

1 83 1.       Cwfnhire,  hais  always  had  the  moiety  of  the  tithes  of 
Wiilos      GoUon.     This   second   point  would  be  good,  for  it 

-  ^-         would  account  for  the  parson  of  Llanbister  only  having 
Krmsikotov.  a  right  to  a  portion  of  the  tithes.     But  I  do  not  see 

that  the  Appellants  prove  how  GoUon  has  only  paid  part 
of  the  tithes,  for  they  leave  the  residue  unaccounted 
for,  and  this  proof  ought  to  be  strictly  given,  for  tithes 
are  an  undivided  thing.  They  cannot  get  off  paying 
tithes  by  showing  that  one-twentieth  only  has  usually 
been  paid,  for  they  must  account  for  the  other  twentieth* 
That  they  cannot  do  if  the  second  question  is  excluded. 
They  cannot  prevail  at  all  even  if  it  were  to  be  admitted 
that  Gollon  was  a  separate  parish,  and  that  those 
places  which  are  now  called  Gollon  and  Cefn  Pawl 
were  separate  parishes.  The  fact  of  their  separation  does 
not  prove  that  the  parson  of  Llanbister  was  only  en* 
titled  to  a  portion  of  the  tithes  of  Gollon  ;  and  until 
the  Appellants  prove  that,  and  the  burden  of  proof  is 
on  them,  they  cannot  succeed  in  establishing  th^r 
exemption  from  payment  of  more  than  one-twentieth. 
If  they  can  show  that  the  abbey  of  Cwmhire  has  re- 
ceived, in  any  capacity,  one-half  of  the  tithes  of 
GoUon  and  Cefn  Pawl,  that  would  aid  the  first  propo- 
sition, and  would  account  for  what  had  become  <^ 
the  other  part  of  the  tithes.  The  first  proposition  is 
either  unnecessary  or  superfluous:  it  is  unnecessary  if 
it  does  not  assume  the  second,  but  if  it  does,  it  is  super- 
fluous. It  appears  to  me  that  the  evidence  does  not  go 
to  the  extent  required.  There  is  no  evidence  of  the 
monastery  having  got  these  tithes.  The  18^.  men- 
tioned in  the  case  was  a  money  payment,  and  might 
have  been  made  as  a  payment  of  rent,  or  for  anything 
else  ;  there  is  nothing  to  show  that  it  was  a  payment 
strictly  on  account  of  tithes ;  and  the  argument  raised 
on  this  payment  is  one  of  pure  inference  alone*    The 


ON  APPEALS  AND  WRITS  OF  ERROR.  19 

monks  of  the  abbey  of  Cwmhire  were  the  lords  of  the        1831. 
manor  of  Gollon :  there  might  have  been  a  chapelry  at-      wjlsok 
tached  to  that  abbey.     As  it  frequently  happens  in  the  v. 

north  of  England,  it  might  be  that  Gollon  might  have  kemsimgton. 
been  synonymous  with  Llanbister,  for  sometimes  a 
parish  gets  a  name  from  a  leading  township,  and  that  is 
likely,  as  the  abbey  itself  was  in  Gollon,  which  was  pro- 
perly therefore  caput  baronicej  and  it  is  remarkable, 
in  confirmation  of  that  supposition,  that  where  Gollon 
is  mentioned  Llanbister  is  not,  and  where  Llanbister  is 
mentioned  Gollon  is  not  But  though  they  might  have 
been  at  one  time  separated,  yet,  as  they  are  now  united, 
that  does  not  lose  the  right  of  the  parson.  There  is 
every  testimony  of  their  having  been  united  ;  it  is  im- 
possible to  say  how  long.  The  parson  of  a  united 
parish  has  as  good  a  right  to  the  tithes  for  all  as  for 
part ;  and  to  say  that  he  has  not  received  them  means 
nothing,  for  that  amounts  to  a  prescription  de  non  deci" 
mando^  which  the  law  does  not  allow.  In  every  way 
in  which  this  question  can  be  viewed  with  reference  to 
the  points  of  law,  there  cannot  be  any  discrepancy  of 
opinion.     I  shall  therefore  recommend  your  Lordships 

to  affirm  the  judgment  given  in  the  Court  below,  but 
without  costs. 

Judgment  affirmed  accordingly. 
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APPEAL, 

m!y 25,^liz2.  i'ttOM    THE    COURT    OF   EXCHEQUER   CHAMBER. 

John  Doe  on  the  several  demises^ 

0fFRANCIsHEARLE,andx\NNAl  p.    .   fff^^V^j.^ 

Maria  Hearle,  his  Wife,  and  ^ 

of  the  said  Francis  Hearle  -- 
Susanna  Jemima  Hicks      -       Defendant  in  Error. 

THIS  was  an  action  of  ejectment  brought  in  the 
Court  of  Exchequer,  in  Hilary  Term  1826,  for  the 
recovery  of  a  copyhold  tenement  and  farm,  called 
Plomer  Hill  House,  with  the  appurtenances,  situate  in 
the  manor  of  West  Wycombe,  in  the  county  of  Buck- 
ingham. The  declaration  contained  several  demises 
by  Francis  Hearle,  and  Anna  Maria  his  wife,  and  by 
Francis  Hearle  alone,  on  the  15th  day  of  August  1825* 
The  defendant  pleaded  the  general  issue.  The  cause 
was  tried  at  Aylesbury,  at  the  Spring  assizes  for  1826, 
before  Mr.  Justice  Holroyd.  The  jury  found  a  special 
verdict,  stating  in  substance  that  John  Hicks  was,  at 
the  time  of  making  his  will,  seised  in  fee  of  certain 
freehold  lands  in  Cornwall  and  Buckingham,  and  of  a 
certain  copyhold  messuage  or  mansion-house,  lands 
and  hereditaments,  with  the  appurtenances,  called 
Plomer  Hill  House,  being  the  premises  mentioned  in 
the  declaration,  situate  in  the  parish  of  West  Wycombe, 
in  the  said  county  of  Bucks :  That  the  said  John 
Hicks,  on  the  4th  day  of  May  1821,  duly  made  and 
published  bis  will  in  writing,  executed  and  attested  so 
as  to  pass  real  estate,  and  which  will  (amongst  other 
devises)  contained  the  following  : — 
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.  **  In  the  first  place,  I  give  and  devise  all  that  my  copy*  i  ssi. 
hold  messuage,  &c.  called  Plomer  Hill  House,  in  the  h^T^ 
parish  of  West  Wycombe  aforesaid,  and  now  in  my  own  ""**  °^*" 
occupation,  together  with  the  cottages  or  tenements  and  Hicki. 
premises  thereunto  belonging,  with  their  appurtenances, 
unto  and  to  the  use  of  R.  B.  Slater,  the  Earl  of  Car- 
digan,  Joseph  Holdeu  Strutt,  and  George  Farr,  their 
heirs  and  assigns,  upon  trust  for  my  present  dear  wife 
Susanna  Jemima  Hicks  during  her  life  or  widowhood, 
or  until  she  shall  cease  to  reside  at  the  said  premises, 
or  let  the  same,  or  permit  them  to  be  occupied  by  any 
other  person  than  herself,  she  paying  all  taxes  and  out* 
goings  in  respect  thereof,  and  keeping  the  same  in  good 
and  tenantable  repair ;  and  from  and  after  the  decease 
or  second  marriage  of  my  said  wife,  or  on  her  ceasing 
to  reside  at  the  said  premises,  or  letting  the  same  to  or 
permitting  them  to  be  occupied  by  any  other  person 
than  herself,  then  and  in  either  or  any  of  the  said  cases^  ^ 
and  whichever  of  the  said  events  shall  first  happen,  my 
said  trustees,  their  heirs  and  assigns,  shall  stand  and  be 
seised  or  possessed  of  the  said  copyhold  hereditaments 
and  premises,  with  the  appurtenances,  upon  and  for 
such  trusts,  intents  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes  and  declarations  as 
(regard  being  had  to  the  nature  and  quality  of  the 
tenure  of  the  said  copyhold  premises)  will  best  or 
nearest  correspond  with  the  uses,  trusts,  &c»  hereinafter 
expressed  and  declared  of  and  concerning  the  residue 
of  my  real  estates,  or  such  and  so  many  of  them  as  shall 
be  then  existing  undetermined  and  capable  of  taking 
effect." 

That  on  the  10th  May,  the  15th  and  i8th  July,  and 
14th  September,  18S2,  the  said  John  Hicks  added 
codicils  to  his  will,  the  last  of  which  (the  only  one  irn* 
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i83i .       portant  to  be  codfiidered  in  this  catfe)  was  in  the  follow- 

IW^      ing  terms : 

and  others  And  I  do  make  and  add  this  further  codicil  to  my 
Hicks.  ^^h  hereby  revoking  and  making  null  and  void  Siev^ral 
of  the  dispositions  heretofore  made  by  me  in  my  teid 
will  and  codicils  of  all  my  freehold,  copyhold  imd  peN 
sonal  estate  and  effects  of  all  and  every  kind  and  de** 
iscription^  and  instead  and  in  the  place  of  such  devise, 
dis{)osition  and  bequest  thereof,  I  do  give,  devise  and 
bequeath  all  and  every  my  freehold,  copyhold  and  per* 
sonal  estate  and  effects  of  every  kind  and  description 
whatsoever,  and  wheresoever  situated,  unto  my  daughter 
Anna  ^f  aria  Hearle ;  and  from  and  after  the  determi- 
nation of  that  estate,  I  give,  devise  and  bequeath  th^ 
same  unto  my  grandson  John  Graves,  and  his  heirs,  iu 
strict  entail,  as  in  my  said  will  directed,  with  this  nd* 
ditional  clause,  especial  and  positive  orders,  that  in  cas^ 
the  said  John  Graves  should  not  be  thirty-one  years  of 
age  at  the  time  my  said  estates  shall  devolve  on  him  by 
the  death  of  my  daughter,  that  he  shall  not  take  or  be 
pilt  in  possession  of  the  same  until  he  shall  have  at- 
tained such  age  of  thirty-one  years,  but  that  the  rents 
and  profits  thereof  shall  accumulate  and  be  in  the  handd 
of  my  trustees  for  the  use  and  benefit  of  my  said  grand* 
soti  and  his  heirs ;  and  in  failure  of  issue  of  the  said 
John  Graves,  I  order  that  my  said  estates  and  efibctft 
shall  go  and  descend  as  is  by  my  said  will  directed » 
And  I  do  hereby  ratify  and  confirm  the  Severieil  annuities 
and  donations  by  me  in  my  said  will  and  former  codicils 
given  and  bequeathed.  And  I  do  furthelr  give  and  be- 
queath unto  my  dear  wife  Jemima  one  other  annuity  of 
one  hundred  pounds  to  b^  paid  her  in  like  manner  and 
with  the  likd  restrictions  as  the  former  ones  given  her  by 
Itiy  will  and  codicils,  hereby  ifi  k\\  Other  respects  but  what 
is  above-mentioned  confirming  my  said  will  and  codicils. 
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This  codicil  was  executed  so  as  to  pass  res^l  estate.  issi, 

John  Hicks  died  on  the  21  st  day  of  June  1825,  seised      Hearle 
of  his  said  several  estates^  without  revoking  or  adding     »"*'^^*»«'' 
to  his  will,  except  as  appears  by  the  said  codicils  re-      Hick^. 
spectively,  leaving  his  wife,  the  Defendant,  and  the  said 
Anna  Maria  Hearle^  one  of  the  lessors  of  the  Plaintiff, 
him  surviving. 

The  question  for  the  consideration  of  the  Court  was, 
whether  the  devise  contained  in  the  will,  by  which  the 
Plomer  Hill  estate  was  given  to  the  testator's  wife^  had 
been  revoked  by  the  terms  of  the  fourth  codicil. 

The  case  was  argued  in  the  Court  of  Exchequer  on 
the  special  verdict  in  Michaelmas  Term  1826 ;  and 
in  Hilary  Term  1827  the  Court  gave  judgment  for  the 
Plaintiff. 

In  Easter  Term  1827t  the  Defendant  below  brought 
a  writ  of  error  in  the  Exchequer  Chamber.  The  case 
was  argued  before  that  court  in  the  following  vaca- 
tion ;  and  in  Trinity  Term  1827  the  Court  reversed  the 
judgment  of  the  Court  of  Exchequer. 

The  Plaintiff  below  brought  his  writ  of  error  here, 
praying  that  the  judgment  of  the  Court  of  Exchequer 
might  be  affirmed,  and  the  reversal  thereof  by  the  Court 
of  Exchequer  Chamber  reversed. 

The  case  was  ai^ued  before  the  Judges  by  Sir  E. 
Sugden  and  Mr.  FoUett  for  the  Appellant,  and  by  Mu 
Serjeant  Russel  and  Mr.  Patch  for  the  Respondent. 

Lord  JVynJhrd  (who  presided  as  Deputy  Speaker.)— 
I  am  always  glad,  my  Lords,  to  see  the  Judges  in  this 
House.  I  am  more  so  now,  as  I  was  one  of  those 
who  advised  this  judgment  in  the  Court  below,  so  that 
if  they  had  not  been  here  I  should  certainly  not  have 
taken  tibis  seat.  His  Lordship,  after  having  stated 
the  will  and  codicil,  said,  the  question  for  your  Lord- 
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IIearlb 
and  others 

Hicks. 


Friday, 
115  May. 


ships  is,  what  effect  this  codicil  has  on  the  devise' of 
this  estate  in  the  will ;  and  for  the  purpose  of  deciding 
that,  I  shall  move  that  this  question  be  put  to  the 
Judges — Whether,  according  to  the  true  construction 
of  the  will  and  codicil  as  above  set  forth,  the  devise 
of  the  Plomer  House  Estate  was  revoked  by  the  fourth 
codicil  ? 
•    The  Judges  took  time  to  consider  the  question* 

Lord  Chief  Justice  Tindal  afterwards  delivered,  on 
their  behalf,  a  judgment,  of  which  we  have,  by  his 
Lordship's  favour,  received  the  following  authentic 
copy: 

My  Lords,  the  question  which  your  Lordships 
have  been  pleased  to  propose  to  His  Majesty's  Judges 
is  this ;  whether,  according  to  the  true  construction 
of  the  will  and  codicils  which  have  been  stated  upon 
this  appeal,  the  devise  in  the  will  of  the  testator's 
copyhold  messuage  or  mansion-house,  bams,  stables, 
buildings  and  pleasure-grounds,  lands  and  heredita- 
ments, called  the  Plomer  Hill  Estate,  was  revoked  by 
the  fourth  codicil :  and  upon  this  question,  though  it 
must  be  admitted  to  be  difficult  to  draw  any  certain 
conclusion  as  to  the  intention  of  the  testator,  the 
opinion  which  we  have  formed,  upon  the  best  considera- 
tion of  these  instruments,  is,  that  the  devise  in  the  will 
above  specified  was  not  revoked  by  the  fourth  codiciL 
The  general  principle  upon  which  this  opinion  pro- 
ceeds may  be  stated  thus : — The  testator  does  by  his 
will  show  a  clear  and  manifest  intention  to  devise  the 
Plomer  Hill  Estate  to  his  wife  for  life,  or  during  her 
widowhood.  If  such  devise  in  the  will  is  clear,  it  is 
incumbent  on  those  who  contend  it  is  not  to  take  effect 
by  reason  of  a  revocation  in  the  codicil  to  show  that 
the  intention  to  revoke  is  equally  clear  and  free 
from  doubt  as  the  original  intention  to  devise;  for  if 
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there  is  only  a  reasonable  doubt  whether  the  clause  of  issi. 
revocation  was  intended  to  include  the  particular 
devise,  then  such  devise  ought  undoubtedly  to  stand; 
My  Lords,  it  is  the  opinion  of  my  learned  brothers 
and  myself,  that  the  clause  of  revocation,  contained  in 
the  fourth  codicil,  does  not  apply  to  the  devise  in 
question  with  such  clearness  and  certainty  as  to  operate 
as  a  revocation  of  that  plain  and  explicit  devise  con- 
tained in  the  wilL  In  this  general  conclusion  we  all 
agree ;  but  it  is  scarcely  to  be  expected  that,  in  the  dis- 
cussion of  a  question  of  this  nature,  we  should  all 
arrive  at  the  same  conclusion  upon  grounds  precisely 
the  same.  In  stating,  therefore,  to  your  Lordships 
those  grounds  upon  which  I  have  formed  the  opinion, 
not  simply  that  there  is  no  clear  intention  to  revoke 
the  devise,  but  that,  upon  the  proper  construction  of 
the  codicil,  the  clause  of  revocation  does  not  apply  to 
this  particular  devise,  I  cannot  undertake  to  say  I 
am  expressing  the  opinion  of  all  my  learned  brothers 
in  each  particular  reason  which  I  may  advice, 
although  in  most  of  those  reasons  all  concur,  and  I  am 
not  aware  that  there  is  any  material  dissent  or  diversity 
of  opinion  in  respect  to  any.  That  the  testator  not 
only  intended  to  devise  to  his  wife  the  enjojrment  of 
the  house  and  premises  in  which  he  lived  during  her 
life  or  widowhood,  but  that  it  was  a  paramount 
object  with  him,  appears  abundantly  by  the  first  will 
and  codicil.  It  forms  the  first  subject  of  the  devise  in 
his  will.  **  In  the  first  place,  I  give  and  devise  al) 
that  my  copyhold  messuage  or  mansion-house> 
bams,  stables  and  buildings,  pleasure-grounds^ 
^'  lands  and  hereditaments,  called  Plomer  Hill  House, 
in  the  parish  of  West  Wycombe,  and  now  in  my 
own  occupation,  together  with  the  cottages  or 
tenements   or. premises  thereto  belonging,  to  the 
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1851.       *'  trustees  (therein  named)  and  their  heirs,  upon  trust 
Hearle      **  ^^^  ^y  present  dear  wife  Susanna  Jemima  Hicks, 
*nd  other*    f«  during  her  life  or  widowhood,  or  until  she  shall 
•HicKSk      ^*  cease  to  reside  at  the  same  premises,  or  let  the 
-*  same,  or  permit  the  same  to  be  occupied  by  any 
^*  other  person  than  herself,  she  paying  all  taxes  and 
**  outgoings  in  respect  thereof,  and  keeping  the  same  in 
'^  good  and  tenantable  repair ; "  and  then,  in  the  event 
of  her  death,  second  marriage,  ceasing  to  reside,  or 
letting  the  premises,  or  permitting  any  other  person 
than  herself  to  reside  therein,  he  directs  the  trustees 
to  be  seised  and  possessed  of  these  copyhold  premises 
upon  the  dame  trusts  as  (regard  being  had  to  the 
nature  and  quality  of  the  tenure  of  the  said  copyhold 
premises)  will  best  correspond  with  the  uses  declared 
concerning  the  residue  of  his  real  estates.     He  after- 
ivards  devises  to  his  wife  all  his  money  in  the  funds 
during  her  life  or  widowhood,  and  after  her  death  or 
Indrriage  to  such  person  as  should  be  either  tenant  for 
life  or  in  tail  of  his  residuary  estate,  with  a  power  to 
h^r  to  appoint  500/.,  as  therein  mentioned,  and  then 
gives  to  her  absolutely  all  the  ready  money  which 
shall  happen  to  be  in  his  mansion  called  Plomer  Hill 
House  at  the  time  of  his  decease,  all  the  articles  of 
plate  brought  by  her  on  her  marriage,   bis  family 
carriage,  and  the  wines,   provisions  and  provender^ 
live  and  dead  stock,  which  at  the  time  of  his  decease 
'^  shall  be  on  or  about  the  said  copyhold  premises,'* 
end  then  devises  **  all  his  household  goods,  furniture, 
^  books,  print!;,  pictures,  china,  glass,  and  plate,  not 
v^  tb^einbefore  bequeathed,  Anto  the  trustees,  in  trust 
^  for  his  6aid  wife  during  isuch  time  as  by  virtue  of 
^  his  will  she  shall  be  entitled  to  his  copyhold  man* 
'^*  sion  and  premises,  and  after  the  determination  of 
*^  her  estate  in  the  same,  in  trust  absolutely  for  the  per^ 
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**  son  wlio  thieti)  either  as  tenant  for  life  or  in  tail  malej  issu 
"  shall  be  in  the  actual  possession  of  his  residuary  real  iSIili 
♦'  estates.''  The  testator,  therefore,  by  his  will,  has  not  •"^  ^^^ 
only  devised  the  mansion  to  his  wife,  but  has  shown  a  Hicks. 
clear  and  anxious  desire  that  his  wife  should  continue 
to  reside  in  the  mansion  which  he  then  occupiedi  and 
that  it  should  not  in  any  manner  be  dismanded  or  un- 
Aimished,  but  should  be  enjoyed  by  her  in  exactly  the 
same  state  as  that  in  which  it  was  left  at.the  time  of  his 
death.  In  his  first  codicil,  made  after  the  interval  of 
a  year,  it  is  evident  that  the  same  intention  that  his 
wife  should  reside  in  the  mansion-house,  in  the  same 
state  as  left  at  the  time  of  bis  d^atli,  continued  to  be 
predominant  in  the  testator  s  mibd ;  for  after  reciting 
the  bequest  in  the  will  to  his  wife  of  the  plate,  furni- 
ture, and  other  articles  before  adverted  to,  he  proceeds 
to  revoke  such  bequest  in  plain  and  direct  terms,  and 
in  lieu  thereof  bequeaths  sJl  his  farming  stock,  house- 
hold goodS)  &c.|  ^^  and  all  other  his  effects  which 
'^  should  be  in  or  about  his  residence  at  Plomer  Hill 
*^  aforesaid,  and  usually  considered  as  comprised  in 
"  and  constituting  his  establishment  there ''  unto  his 
wife,  for  her  own  use  and  benefit  absolutely.  It  is 
further  to  be  observed,  that  the  testator's  wife  appears 
to  have  been,  from  the  time  of  the  making  of  the  will 
jdovm  to  the  time  of  making  the  fifth  and  last  codicil^ 
the  object  of  his  peculiar  bounty  and  regard,  there 
being  no  todicil,  with  the  exception  perhaps  of  the 
third,  which  does  not  materially  add  to  the  provision 
already  made  for  her  by  the  previous  dispositions  in 
her  favour.  The  will  gives  his  wife  a  rent-charge  of 
300/.  a  year  for  life,  enlarged  upon  the  residue,  veith 
a  contingent  increase  of  100/.  per  annum  in  case  of 
the  failure  of  issue  of  his  son.  By  the  first  codicil, 
made  after  the  death  of  his  son  without  issue^  he  gives 
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1831.       his  wife  absolutely  the  additional  annuity  of  100/.  per 
Hearle      annum,  and  bequeaths  to  her  the  residue  of  his  per- 
&nd  others    gQug^i  estate  absolutely  to  her  own  use.     By  his  second 
Hicks.      codicil  he  constitutes  her  his  sole  executrix  and  resi- 
duary legatee ;  by  the  third  codicil,  he  gives  her  the 
proceeds  and  profits  of  the  five  shares  which  he  held 
in  the  County  Fire-office  for  her  life ;  by  the  fourth,  the 
codicil  in  question,  he  gives  to  his  wife  a  further  an- 
nuity of  100/.  for  life;  and  by  the  fifth,  he  gives  to 
her,  and  at  her  disposal,  all  sums  of  money  which  she  or 
the  testator  might  be  entitled  unto  out  of  the  effects  of 
her  late  father,  or  that  any  other  friend  might  leave 
her :  and  he  orders  his  executors,  in  case  she  shall  die 
before  him,   to  fulfil  her  will  and   disposal   thereof. 
This  codicil  was  executed  about  nine  months  subse- 
quently to  that  upon  which  the  question  arises.     The 
will  thus  containing  such  a  clear  devise  to  the  wife, 
with  such  a  manifest  indication  of  intention  that  she 
should  reside  in  the  mansion-house  called  Plomer 
Hill,  and  each  codicil  containing  proof  that  the  regard 
of  the  testator  for  his  wife  continued  unabated  and  un- 
impaired until  long  after  the  execution  of  the  fourth 
codicil,  the  first  observation  that  arises  is,  that  it  is 
extremely  improbable  in  itself  that  the  testator  should, 
by  general  words,  without  making  any  reference  to  his 
wife,  or  any  disposition  in  lieu  thereof  in  her  favour, 
revoke  the  only  devise  of  land  which  he  had  made  to 
her,  which  forms  the  first  subject  of  his  will,  to  which 
repeated  allusions  are  made  in  the  will  itself  and  first 
codicil,  and  her  residence  in  which  during  her  widow- 
hood appears  to  have  been  the  favourite  object  of  his 
mind.     Still,  however,  the  question  arises,  whether  he 
has,  by  the  fourth  codicil,  revoked  this  devise  or  not. 
That  the  words  used  in  the  codicil  do  not  necessarily 
revoke  this  devise  is  sufficiently  manifest  by  referring 
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to  them.     The  testator  begins  by  saying,  "  I  do  make 
*'  and  add  this  further  codicil  to  my  will,  herieby  re- 
voking and  making  null  and  void  several  of  the 
dispositions  heretofore  made  by  me  in  my  said  will 
^'  and  codicil  of  all  my  freehold,  copyhold,  and  per- 
"  sonal  estate  and  effects  of  all  and  every  kind  and 
description;*'  and  concludes  it  by  saying,    **  that 
hereby  in  all  other  respects  but  what  is  above-men- 
tioned confirming  my  said  will  and  codicils."   There 
are  no  words  therefore  expressly  revoking  this  devise ; 
on  the  contrary,  if  we  hold  all  the  dispositions  of  his 
Teal  estate  to  be  revoked,  we  construe  the  codicil  directly 
against  the  testator's  declared  intention.     It  is  as  much 
open  to  argument  that  the  devise  to  the  wife  may.  be 
one  of  those,  or  the  very  one,  which  the  testator  in- 
tended to  confirm,  as  that  it  was  one  of  the  several 
which  he  intended  to  revoke.     Whether,  therefore,  this 
devise  was  revoked  must  be  determined,  not  by  any 
express  words  to  that  effect,  but  by  the  consideration, 
whether,  upon  the  construction  of  the  codicil,  the  devise 
and  disposition  therein  contained  must  of  necessity  be 
held  inconsistent  with   the   devise  to   the  wife;    or 
whether  such  a  construction  may  be  put  upon  the 
devise  in  the  codicil,  that  both  the  will  and  the  codicil 
may  stand  together.    To  consider  this  question  it  is 
necessary,  in  the  first  place,  to  observe  how  the  dispo- 
sition of  the  testator's  property  stood  under  the  will, 
and  the  first  codicil,  at  the  time  when  the  fourth 
codicil  was  made ;  and  upon  a  careful  inspection  of 
the  will  and  first  codicil,  it  will  be  found  that  at  the 
time  of  executing  the  fourth  codicil  the  testator's  real 
property  stood  thus  disposed  of,  viz.  the  copyhold 
estate  (the  Plomer  Hill  house,)  was  devised  to  the 
wife  for  life,  the  remainder  forming  part  of  the  resi- 
due.   The  Treravel  estate  stood  thus :  an  equitable 


1831. 

HfeARLE 

and  others 
Hicks. 


30  CASES  IN  THE  HOUSE  OF  LORDS 

1 831,       estate  to  his  daughter,  Anna  Maria  Hearle,  for  Hfej 
Q^ARLs      for  her  separate  use,  remainder  to  her  husband  for 
^  ^  ^^    life,  remainder  to  her  children  in  tail,  as  tenants  in 
PwKf,       pommoD,  the  remainder  forming  part  of  the  residue. 
The  residue  of  his  property,  consisting  of  the  manor 
and  advowson  of  Bradenbam,  two  freehold  farms  in 
the  county  of  Bucks,  and  so  much  of  the  testators 
estate  in  the  Plomer  Hill  House  and  the  Treravel  pro* 
perty  as  was  undisposed  of,  and  also  comprising  M 
his   personal    property,    except    the   partial   interests 
given  to  the  wife,  which  have  been  before  enumerated* 
formed  one  mass,  which,  at  the  time  of  making  the 
fourth  codicil,  in  consequence  of  the  death  of  his  only 
•son  without  issue,  stood  devised  immediately  to  the 
.testator's  grandson,  John  Graves,  for  life  ;  remainder  to 
his  first  and  other  sons  in  tail  male  ;  remainder  to  the 
first  and  other  sons  of  the  testator's  daughter,  Anna 
Maria  Hearle,  in  tail  male  ;  remainder  to  his  own  right 
heirs«     Whilst  his  property  stood  thus  disposed  of,  the 
fourth  codicil  is  made,  in  which,  afler  declaring  his  in- 
dention to  revoke  several  of  the  dispositions  made  by 
him  in  his  said  will  and  codicils  of  all  his  freehold, 
copyhold,  and  personal  estate  and  effects  of  ^all  and 
every  kind  and  description,  *^  instead  and  in  the  place 
^^  of  such  devise,  dispositions  and  bequests  thereof,  he 
^*  gives,  devisjBS  and  bequeaths  all  and  every  his  free- 
*^  hold,  CQpy hold,  and  personal  estate  and  effects  of 
^  ev/^ry  kin4  and  description  whatsoever,  and  whereso; 
^*  ever  situatedj  untp  his  daughter,  Aona  Maria  Hearle, 
*^  and  from  and  after  the  determination  of  that  estate, 
^<  vnto  his  grandson,  John  Graves,  and  his  heirs,  in 
^  strict  entail,  as  in  the  said  will  mentioned;"  with 
the  additional  clause  in  the  codicil  as  to  the  tim^ 
when  John  Graves  shall  take  z  and  in  failure  of  such 
issue  of  the  ^id  Jphn  Graves,  he  orders  that  his  said 
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estate  and  effects  shall  go  and  descend  as  is  by  his        i83i. 
said  will  directed  ;  and  then  ratifies  and  confirms  the      Hbarlb 
several  annuities  and  donations  by  him  in  his  said  will     •'^  °'***" 
and  former  codicils  given  and  bequeathed  ;  and  gives      Hicks. 
a  further  annuity  of  100/.  to  his  wife,  under  the  same 
restrictions  as  the  former.     Now  if  this  devise  in  the 
codicil  can  be  construed  to  be  confined  to  the  property 
which  formed  the  testator  s  residue  only,  then  the  devise 
in  the  will  of  the  copyhold  estate  in  question  to  the 
wife  for  her  life  will  remain  unrevoked,  and  the  object 
of  the  testator  in  his  codicil  may  still  be  carried  into 
effect ;  and  that  such  may  be  the  construction,  with* 
out  violating  the  words  of  the  codicil,  appears  to  be  by 
no  means  unreasonable.    In  the  first  place,  the  codicil 
professes  to  make  void  ^^  several  of  the  dispositions 
^^  heretofore  made  by  him  in  his  will  and  codicils  of 
^'  all  his  freehold,  copyhold,  and  personal  estate  and 
«<  effects  of  all  and  every  kind  and  description."   Now 
the  only  disposition  made  of  all  his  freehold,  copyhold, 
and  personal  estate  and  effects,  is  that  devise  which 
relates  to  the  residue,  in  which  all  his  property,  free- 
hold, copyhold  and  personal,  is  brought  together  in 
one  mass,  with  the  exception  of  that  part  of  the  per-r 
sonal  estate  which  is  given  to  the  wife  absolutely  by 
the  will,  and  which  is  expressly  confirff^ed  to  the  yfif^ 
by  the  subsequent  part  of  this  very  same  codicil.     Ii) 
the  second  place,  the  testator  say^,  ^  instead  of  sucIjl 
<<>  devise,  disposition  and  bequest,"  using  t;he  singula^ 
number,  which  would  in  strict  grammatical  construc(ip|i 
be  applicable  to  the  devise  or  disposition  of  the  residue, 
but  not  to  the  various  dispositions  contained  in  th^ 
will.     In  the  third  place,  the  death  of  hi9  only  sur- 
viving 800,  WilUain»  who  was  the  first  taker  for  life 
under  the  clause  disposing  of  the  residue,  makes  it 
not  improbable  that  he  should  wi$h  t^  substitute  ig 
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1831.  the  residuary  clause  his  only  surviving  daughter  to 
Hearlb  take  the  same  estate  therein  which  was  before  given 
*"  ^^  ®"  to  the  son.  In  the  fourth  place,  if  the  devise  to  the 
Hicks.  ^ife  of  the  copy  hold  estate  is  to  be  held  to  be  revoked, 
then,  not  several  only  of  the  dispositions  of  the  real 
property  contained  in  the  will,  but  all  such  disposi- 
tions, are  revoked  or  altered  ;  for  the  wife's  life  estate 
in  the  Plomer  Hill  property  is  gone;  the  equitable 
estate  for  life  given  by  the  will  to  the  daughter  in  the 
Treravel  estate  for  her  separate  use  is  merged  in  a  legal 
estate  for  life,  given  to  her  generally,  and  the  daughter 
has  a  life  estate  in  the  residue,  now  for  the  first  time 
interposed  before  that  of  John  Graves.  But  to  revoke 
all  the  dispositions  of  the  realty  in  the  will  and  codicil  is 
against  the  express  directions  of  the  testator.  Still  further, 
if  the  devise  of  the  Plomer  Hill  Estate  to  the  wife  is  re- 
voked, inasmuch  as  the  codicil  confirms  the  donations 
made  in  the  will  and  codicil,  the  wife  would  still  be 
entitled  absolutely  to  the  furniture,  and  to  every  thing 
which  constitutes  the  establishment  of  that  house.  So 
that  the  house,  upon  the  death  of  the  late  testator, 
would  immediately  go  to  the  daughter,  but  stripped 
and  dismantled  of  all  its  furniture  and  establishment, 
which  the  testator  appeared  anxiously  to  intend  should 
be  kept  together.  Again,  the  codicil  gives  an  imme- 
diate estate  for  life  to  A.  M.  Hearle,  and  from  and 
after  the  determination  of  that  estate,  to  his  grand- 
son John  Graves,  and  his  heirs,  in  strict  entail,  ^^  as 
'in  his  said  will  directed."  Now  this  express  reference 
to  the  will  draws  the  attention  to  that  part  of  the  will 
in  which  alone  there  is  any  mention  of  John  Graves^ 
that  is,  to  the  disposition  of  the  residue.  It  seems 
therefore  a  very  reasonable  construction  of  the  codicil 
to  infer,  that  as  the  ultimate  remainder  of  the  property 
intended  to  be  thereby  disposed  of  is  limited  by  ex-» 
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press  reference  to  the  clause  in  the  will  which  con-^ 
tains  the  devise  to  John  Graves  in  strict  entail,  the 
property  itself  devised  by  the  codicil,  is  the  same 
property  as  that  contained  in  the  devise  of  the  will 
to  which  such  reference  is  made,  viz.  the  residue 
only.  By  this  construction  the  only  alteration  effected 
by  the  codicil  is,  the  substitution  of  a  devise  to  the 
daughter  for  life,  instead  of  that  given  to  the  sou,  to 
take  place  immediately  next  before  the  estate  given  to 
John  Graves.  But  if  the  devise  operates  on  the  resi- 
due only,  as  before  mentioned,  it  leaves  the  particular 
estate  already  devised  to  the  widow  untouched.  There 
are  undoubtedly  some  difficulties  attending  the  con- 
struction of  the  will  and  codicil  which  ever  way  they 
are  construed.  It  may  be  said  against  the  construction 
above  made,  that  the  words  of  devise  in  the  codicil  to 
the  daughter  are  immediate,  and  that  the  testator,  by 
his  first  codicil,  shows  that  he  knew  how  to  interpose 
a  new  estate,  by  proper  terms,  between  those  already 
created  by  the  will.  It  certainly  is  so;  but  it  is  obvious, 
in  comparing  the  frame  of  the  first  and  the  fourth  codi- 
cils, and  looking  to  the  description  of  the  witnesses  to 
each  respectively,  that  the  former  was  made  with,  the 
latter  without,  legal  assistance  ;  so  that  no  great  reliance 
can  be  placed  on  that  argument.  It  may  be  argued 
again,  that  the  testatator  by  the  codicil  directs,  that  in 
case  his  grandson  shall  not  be  31  at  the  time  the' 
estates  shall  devolve  on  him  by  the  death  of  the  testator  s 
daughter,  the  rents  shall  accumulate  for  his  benefit, 
and  that  if  the  wife  took  a  life  estate  in  the  copyhold, 
non  constat  that  she  might  survive  the  daughter,  in 
which  case  the  Plomer  Hill  Estate  would  not  devolve 
to  the  grandson  on  the  daughter's  death.  But  it  is  hot 
at  all  surprising  for  a  testator,  in  preparing  such  an  in- 
strument, to  have  overlooked  or  not  cautiously  provided 
for  the  possibility  of  his  wife  outliving  his  daughter, 
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tbe  more  especially  when  the  devise  to  the  wife  related 
only  to  part  of  the  estate.  It  may  further  be  contended 
that,  by  the  fifth  codicil,  the  testator  has  proved  that  he 
was  aware  that  the  fourth  codicil  had  revoked  the  es- 
tate for  life,  which  he  had  previously  given  by  the  first 
codicil,  to  his  son-in-law :  for  he  could  not  otherwise 
have  devised  to  him  the  rents  and  profits  of  the  Trera- 
vel  estates  during  his  life.  It  must  be  granted  that  the 
fourthrcodicil  had  necessarily  that  effect ;  but  this  arises 
not  from  his  devise  of  the  life  estate  to  his  daughter,  for 
the  only  effect  of  that  devise  was  to  convert  her  equit- 
able estate  for  her  own  separate  use  into  a  legal  estate 
for  life,  but  it  arises  from  the  devise  to  the  grandson 
being  made  "  from  and  after  the  determination  of  that 
estate,"  words  which  necessarily  excluded  the  devise 
to  the  son-in-law,  which  he  had  before  made  by  his  first 
codicil.  This  argument  therefore  does  not  seem  to 
turn  upon  the  question  whether  the  life  estate  to  the 
widow  is  revoked  or  not.  Upon  the  whole,  although 
these  and  perhaps  other  difficulties  may  be  urged 
against  the  construction  above  proposed,  we  think  the 
onus  probandi  of  showing  that  the  devisie  to  the  wife  is 
included  in  the  clause  of  partial  revocation  is  cast  upon 
those  who  claim  under  such  revocation,  and  that  it  is 
not  shown  \«^ith  sufiicient  certainty  that  this  devise  to 
the  wife  is  included  in  such  clause;  on  the  contrary, 
that  upon  the  proper  construction  of  this  codicil  the  in- 
tention appears  to  have  been  that  the  devise  to  the  wife 
should  not  be  revoked  by  the  codicils.  Upon  these 
grounds  we  think  the  devise  in  question  has  not  been 
revoked. 


The  Lord  Chancellor  expressed  his  concurrence 
with  the  opinion  of  the  Judges,  and  moved  that  the 
Judgment  of  the  Court  of  Exchequer  Chamber  be 
?iffinned ;  and  is  was  affirmed  accordingly. 
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APPEAL, 

from  the  court  of  exchequer. 
Wm.  Spells  Gardiner  v.  Stephen  Simmons.  ^\I«^^ 

If  the  Appellant  does  not  appear  to  support  his  Appeal^  the      Practkc. 
Respondent's  Counsel  are  not  compellable  to  go  on»  but  the 
Appeal  may  be  dismissed^  and  the  House  will  afterwards 
exercise  their  discretion  as  to  the  Costs. 

This  was  an  Appeal  from  an  Order  of  the  Court  of 
Exchequer  arising  out  of  the  following  circumstances  : 
The  Defendant  was  a  farmer,  holding  certain  lands  in 
the  parish  of  Lindfield,,  in  the  county  of  Sussex^  and, 
in  the  month  of  June  1825,  was  made  a  Defendant  in 
an  amended  bill,  filed  by  one  John  Henry  Nainby, 
against  several  holders  of  land  in  that  parish,  praying 
for  an  account  of  the  tithes  of  their  lands.  The  Re- 
spondent appeared  and  put  in  his  answer ;  and  by  an 
order  of  the  Court  in  July  1827  the  bill  was  ordered, 
as  against  the  Respondent,  to  be  dismissed  with  costs 
for  want  of  prosecution,  unless  cause  should  be  shown 
to  the  contrary  at  the  sittings  after  the  then  Trinity 
Term.  Cause  was  not  shown,  and  the  bill  being  ac- 
cordingly dismissed,  the  Respondent's  costs  were  after- 
wards taxed  at  32/.  17 s.  These  costs  were  not  paid ; 
and  the  Respondent  finally  obtained  an  order,  on  the 
7th  May  1828,  directing  a  writ  of  sequestration  to 
issue  to  sequester  the  said  J.  H.  Nainby's  personal 
estate,  and  the  rents,  issues  and  profits  of  his  real  estate, 
for  payment  of  the  same.  The  writ  was  accordingly 
issued :  but  the  Appellant,  having  put  in  a  claim  as 
lessee  of  all  the  tithes  of  Lindfield,  the  sequestrators 
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1832.       served  him  with  notice  thereof,  and  required  him  to 
J    ^     '      pay  them  all  sums  of  money  that  might  be  due  from 

Gardiner      *^.  ,    •'  ® 

V.  him  to  the  said  J.  H.  Nainby.     On  proof  of  this  ser- 

iMMONs.     y\QQ^  and  of  demand  of  payment,  the  Court,  on  the 
20th   November   1829,  ordered   that  the  Appellant, 
within  a  week,  should  show  cause  why  he  should  not 
attorn  as  tenant  to  the  commissioners  under  the  seques- 
tration, and  why  he  should  not  pay  to  them  the  sum 
mentioned  in  the  writ,  and  the  costs  of  the  sequestra- 
tion, and  of  that  application.     The  Appellant  showed 
cause  against  this  order  on  affidavits,  stating  that  he 
was  tenant  to  one  Maria  Williamson,  and  not  to  J.  H. 
Nainby.     The  Court,  by  an  order  dated  the  l6th  De- 
cember 1829,  referred  it  to  the  Master,  to  inquire  whe- 
ther, at  the  time  of  the  service  of  the  writ  of  sequestra- 
tion, the  tithes  belonged  to  Nainby ;  and  directed  that 
ISIaria  Williamson  should  be  at  liberty  to  come  in  and 
be  examined  upon  her  claim  of  interest ;  that  all  parties 
should  produce  all  books  and  papers  relating  to  the 
inquiry,  and   be  examined  on  interrogatories  as  the 
Master  should  direct;    and  that  the  Master  should 
make  his  report  to  the  Court.     From  the  orders  of 
20th  November  and  l6th  December  1829  the  Appel- 
lant appealed,  alleging,  that  supposing  him  to  have 
been  lessee  of  the  tithes  to  Nainby,  yet  that  any  money 
payment  reserved  in  respect  of  such  demise  was  not  a 
rent,  but  only  a  sum  of  money  due  on  a  special  con- 
tract, and  therefore  a  mere  chose  in  action  which  could 
not  be  rendered  available  to  a  sequestration :  that  such 
money,  due  at  the  time  of  the  service  of  notice  of  the 
sequestration,  would  not  run  with  the  land  to  an  heir 
or  subsequent  purchaser,  and  therefore  could  not  be 
made  the  subject  of  an  attornment;  and  that  the  ques- 
tion of  fact  raised  by  the  affidavits  on  showing  cause, 
being,  whether  the  Appellant  was  lessee  of  the  tithes 


Simmons. 
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to  Nainby,  and  not  to  whom  those  tithes  belonged,  the        i832. 
latter  question  had  been  improperly  referred  to  the     J    '""7* 
Master.     The  Respondent  insisted  that  the  order  was      ^    ». 
in  all  respects  conformable  to  the  established  practice 
of  Courts  of  Equity,  in  cases  where  third  persons  were 
in  possession  of  property  belonging  to  parties  whose 
property  was  amenable  to  the  process  of  those  Courts ; 
that  the  rent  of  tithes  might  be  made  available  to 
sequestration  ;  and  that  the  supposed  alienation  of  the 
tithes  by  Nainby  was  collusive,  and  made  with  a  view 
to  defeat  the  sequestration. 

The  case  was  fixed  for  argument  on  the  21  $t  June 
1832 ;  on  that  day  Sir  E.  Sugden  appeared  at  the  bar 
on  behalf  of  the  Respondent,  but  no  Counsel  attended 
for  the  Appellant. 

The  Lord  Chancellor  inquired  into  the  cause  of  this 
circumstance. 

A  gentleman,  who  appeared  as  agent  for  the  Appel* 
lant,  said  he  had  received  a  notice  of  this  case  so 
late  on  the  preceding  evening,  that  he'  had  not  been 
able,  though  after  using  every  exertion,  to  obtain  the 
attendance  of  his  Counsel.  He  requested  that  some 
delay  might  be  permitted. 

Sir  E.  Sugden  consented,  on  condition  that  the  costs 
of  the  day  were  paid.  As  this  condition  was  not 
accepted, 

The  Lord  Chancellor  asked  if  the  Respondent's 
Counsel  would  go  on  with  the  argument  in  support 
of  the  judgment  of  the  Court  below,  and  move  that  the 
appeal  be  dismissed. 

Sir  E.  Sugden  declined  to  do  so,  observing  that  the 
judgment  was  a  good  judgment,  and  wanted  no  sup- 
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1 832.  port.  If  the  Appellant's  Counsel  had  appeared,  he 
Gardiner  should  be  ready  to  answer  anything  that  might  be 
advanced  against  the  judgment,  but  as  nothing  was 
advanced  against  the  judgment,  it  stood  on  its  own 
merits,  and  their  Lordships  might  do  as  they  thought 
fit  with  the  petition  of  appeal. 

The  Lord  Chancellor : — The  course  which  I  shall 
recommend  to  the  adoption  of  your  Lordships,  is  to 
dismiss  this  appeal,  and  to  state  in  the  order  that  the 
dismissal  is  for  the  want  of  the  appearance  of  the  Ap- 
pellant, and  that  you  will  reserve  to  him  the  liberty  of 
making  an  application  to  your  Lordships,  if  he  has  any 
special  circumstances  to  show  on  which  he  can  ground 
such  application.  In  the  meantime,  however,  I  should 
propose  to  dismiss  the  appeal  for  the  want  of  the  ap- 
pearance of  the  party ;  and, having  regard  to  the  peculiar 
circumstances  disclosed  upon  the  case,  I  should  pro- 
pose doing  so  with  100  /.  costs.  His  Lordship,  how- 
ever, afterwards  added.  Instead  of  dismissing  the  appeal 
with  costs,  I  should  propose  that  an  account  of  the 
costs  incurred  on  the  part  of  the  Respondent  be  given 
ID,  and  then,  if  the  Appellant  thinks  fit  to  make  any 
application  to  your  Lordships,  we  may  determine  on 
what  conditions  alone  we  can  listen  to  it. 


In  a  subsequent  Case«  where  the  same  question  arose^  their 
Lordships  referred  to  this  Case  as  the  precedent  they  should 
follow  under  similar  circumstances. 
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APPEAL, 

FROM  THE  COURT  OF  C.  P.  AVI)  K.  B. 

Between  Ajhe  DuvKKGiEtt      -   Plaintiff^ in  Error.        3  July, 

and  1832. 

t 

William  Dorset  Fellowes   -   Defendant  in  Error. 

No  action  can  be  maintained  on  a  Bond  given  to  a  person  in 
consideration  of  his  doing  something  contrary  to  the  terms 
of  letters  patent ;  and  he  is  equally  incapable  of  recovering, 
whether  he  knew  or  did  not  know  the  terms  of  the  letters 
patent. 

The  illegality  of  the  condition  of  the  Bond  may  be  shown  by 
the  Plaintiff  in  stating  the  Bond  itself,  with  the  condition, 
in  his  declaration ;  or,  if  he  omit  to  state  the  condition,  it 
may  be  shown  by  the  Defendant  in  his  plea,  and  the  Court 
will  equally  take  notice  of  the  illegality  in  either  case. 

Semble.  If  two  Courts  have  been  of  the  same  opinion  on  any 
point,  and  their  judgments  are  appealed  from  and  affirmed, 
the  House  of  Lords  will  give  costs  on  the  affirmance. 

JTHIS  was  an  action  of  debt  on  bond.  The  Defend- 
ant  craved  oyer  of  the  bond  and  condition.  It  then 
appeared,  that  the  bond  was  given  to  secure  to  the 
Plaintiff  the  sum  of  10,000/.,  if  he  should  succeed  in 
procuring  subscribers  for  9>000  shares,  of  50  L  each,  in 
a  Patent  Distillery  Company,  which  it  was  the  object 
of  these  parties  to  form.  A  person  named  Jean  Jacques 
St.  Marc  bad  obtained  letters  patent  for  the  distillation 
of  spirit  from  potatoes,  and  he,  together  with  the  De- 
fendant and  another  person,  carried  on  the  distillery 
})ysiness,  under  these  patents.  It  was  proposed  to  form 
H  company  to  engage  in  this  business,  and  the  Plaintiff 
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1832.       undertook  to  procure  the  subscribers,  for  doing  which 
J    ""    '      he  was  to  receive  the  sum  stated  in  the  bond.     The 
V.  Defendant  pleaded,  that,  by  the  terms  of  the  letters 

patent,  if  the  grantee  should,  during  the  continuance 
of  the  grant,  make  any  transfer  or  assignment  or  pre- 
tended transfer  or  assignment,  of  the  privileges  thereby 
secured,  to  any  number  of  persons  exceeding  the  number 
of  five,  or  should  open  any  books  for  that  purpose,  or 
should,  with  other  persons,  presume  to  act  as  a  corporate 
body,  the  letters  patent  should  cease,  and  become  void. 
The  plea  then  alleged,  that  the  proposed  company  was 
intended  to  consist  of  more  than  five  persons,  and  so 
the  bond  was  void  in  law.  There  were  two  other  pleas, 
varying  the  mode  of  stating  this  defence,  and  to  all 
the  three  pleas  there  was  a  general  demurrer.  Judgf 
ment  was  given  for  the  Defendant,  in  the  Court 
of  Common  Pleas,  in  Michaelmas  Term  1828  (^see 
5  Bing.  248) ;  and  that  judgment  was  affirmed  on  Error 
in  the  Court  of  King's  Bench,  in  Eastern  Term  1830 
(see  10  B.  &  C-  826).  The  Plaintiff  brought  a  Writ  of 
Error,  praying  that  the  House  would  reverse  both  of 
these  judgments. 

Mr.  Folktt  and  Mr.  SmirkCj  for  the  Plaintiff  in  Error, 
contended,  that  the  Plaintiffs  right  of  action  in  this 
case  was  on  the  obligatory  part  of  the  bond,  and  that 
the  condition  of  the  bond  would  not  prevent  him  from 
recovering,  unless  that  condition  were  in  itself  illegal. 
It  was  said,  that  the  whole  transaction  was  a  fraud 
upon  the  public.  There  was,  however,  no  allega- 
tion of  that  sort  in  the  pleadings,  which  merely  put 
the  case  on  the  ground  of  want  of  consideration;  and 
even  if  the  transaction  was  fraudulent,  it  was  doubtful, 
on  the  face  of  these  pleadings,  whether  the  Plaintiff 
was  not  the  victim  instead  of  the  practiser  of  the  fraud. 
Now,  in  order  to  deprive  the  Plaintiff  of  his  right  to 
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recover  on  this  bond,  it  must  be  shown  that  he  was  a  1832. 
guilty  party  in  the  fraud.  This  was  stated  to  be  a  mo-  d^^^^^eh 
nopoly  contrary  to  the  common  law.  Lord  Tenterden,  ^  »• 
in  the  judgment  in  the  Court  below,  said,  "  I  am  of 
'^  opinion,  that  the  proviso  in  the  patent  has  the  effect 
"  of  rendering  the  bond  altogether  void ;"  and  Mr. 
Justice  Littledale  added,  '^  All  monopolies  are  illegal, 
unless  allowed  by  a  patent,  which  cannot  be  assigned 
at  all  unless  power  to  that  effect  is  given  by  the 
"  Crown.''  What  was  a  monopoly  ?  It  was  thus  de- 
fined by  Lord  Coke,  3  Inst.  181 :  "  A  monopoly  is  an 
institution  or  allowance  by  the  King,  by  his  grant, 
commission,  or  otherwise,  to  any  person  or  persons, 
bodies  politic  or  corporate,  of  or  for  the  sole  buying, 
selling,  working,  &c.,  whereby  any  persons,  &c.  are 
sought  to  be  restrained  of  any  freedom  or  liberty  that 
they  had  before  in  their  lawful  trade."  If  there  were  no 
legal  means  of  assigning  this  patent,  it  would  become 
void  as  soon  as  it  was  assigned ;  but  if  it  could  be  legally 
assigned,  then  it  became  a  legal  monopoly.  If  it  was 
possible  for  the  Court  to  discover  a  legal  mode  of  car- 
rying on  business,  they  would  not  presume  that  the 
parties  were  actuated  by  an  illegal  intention.  The 
mystery  alone  did  not  make  the  business  illegal,  for 
mystery -was  almost  a  synonym  with  trade ;  and  an  in- 
denture of  apprenticeship  bound  a  master  to  teach  the 
apprentice  the  mystery  of  his  art,  and  bound  the  ap* 
prentice  to  keep  the  secrets  of  his  master.  The  im- 
possibility of  the  engagement  did  not  make  it  illegal. 
Suppose  a  man  bound  himself  to  a  society,  to  secure 
for  them  the  exclusive  enjoyment  of  light  and  air,  the 
engagement  on  his  part  would  be  impossible,  but  not 
illegal.  The  cases  of  the  King  v.  Webb^  14  East,  406 ; 
Fratt  V.  Hutehinson^  15  East,  511 ;  Dalies  v.  Hawkins^ 
3  M.  &  S.  488 ;  Josephs  v.  Pebrer,  3  B.  &  C.  639 ;  and 
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1831.       Nockellsw.  Crosby,  3  B.  &  C.  814 ;  all  showed  that  the 
Duv£RoiEft  Hierely  making  shares  traasferrable  would  not  of  itself 
o.  constitute  an  illegal  society.    Then  came  the  question, 

whether  the  parties  in  this  case  had  acted  as  a  cor- 
poration.    A  body  of  men  might  use  a  compion  seal,' 
act  by  the  voice  of  the  majority,  sue  by  one  attorney/ 
and  make  bye-laws,  without  assuming  to  act  as  a  cor- 
poration, in  the  illegal  sense  of  the  words.    These  par^ 
ties  did  not  claim  to  be  a  corporation  ;  though  doing 
that  would  not  of  itself  be  illegal.     Tlie  only  case  on' 
that  subject  was  in  Co.  Entries,  4^7»   where   it  is 
charged  against  certain  parties,  ^^  quod  per  spatium 
unius  anni  absque  aliquo  warranto^  sine  regali  conces^^ 
sione  infra  dictam  villam  diversas  libertates"  &c.  and  it 
then  went  on  to  allege,  not  only  the  use  of  a  corporate 
name,  but  the  assuming  to  do  other  acts  which  could 
not  be  legally  done  but  by  a  corporation.     There  the 
offence  was  held  to  consist,  not  of  the  mere  claim,  but 
of  the  actual  doing  of  corporate  acts,  without  which 
the  m^e  claim  to  be  a  corporate  body  would  have 
been  no  offence  whatever.     Suppose  a  company  were 
to  be  formed  to  take  lands  in  succession :  a  conveyance 
made  to  them  for  such  a  purpose  would  be  null,  but 
their  object  in  itself  would  not  be  illegal,  though  they 
attempted  to  do  an  act  which  only  a  corporation  could 
do.     If  a  stranger  claimed  to  be  mayor  of  a  corpora- 
tion, that  alone  would  not  make  him  subject  to  a  quo 
warranto,  for  the  act  would  be  merely  nugatory.    To 
say  that  a  body  of  men  assumed  to  act  as  a  corpora- 
tion, did  not  necessarily  involve  the  consequence  that 
they  assumed  to  act  so  illegally,  in  the  same  manner  as 
the  use  of  the  word  swindler  had  been  held  by  the 
Court  not  necessarily  to  mean  illegal  swindling,  but* 
that  it  might  be  referred  to  common  abuse.     It  was 
said  that  the  company  had  attempted  to  raise  money 
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by  illegal  means  ;  but  if  the  acts  pf  the  company  were       1 832.. 
not  illegal  in  themselves,  the  rai^ng  of  money  for  the    Duv^aoiBa 
purposes  of  those   acts  was  not  necessarily  illeofaL  v. 

The  decisions  of  the  two  Courts  had  proceeded  on  ! 

different  grounds:  that  of  the  King's  Bench  deter* 
mined  that  ihe  letters  patent  were  not  assignable ;  that 
of  the  Court  of  Common  Pleas  referred  entirely  to  the 
iUegality  of  the  attempt  to  divide  the  benefit  among 
more  than  five  persons.  There  was  nothing  on  the 
face  of  the  bond  that  would  make  it  illegal.  It  was 
said  that  the  Plaintiff  must  know  that  to  form  a  com- 
pany of  more  than  five  persons  for  the  purpose  of 
working  this  patent,  was  illegal;  but  there  was  not 
one  of  the  pleas  which  stated  his  knowledge  of  the 
terms  of  the  patent,  or  which  showed  that  he  was  at 
all  aware  of  the  illegality.  The  King  might  grant  a 
patent  without  such  a  restriction  as  existed  in  the  prcr 
sent  case,  and  there  was  nothing  to  show  that  th^ 
IHakitiff  knew  the  King  had  not  done  so  her^.  The 
Plaintiff  had  done  all  he  had  undertaken  to  do,  and 
was  therefore  entitled  to  the  stipulated  compensation. 
If  the  condition  was  illegal,  then  certainly  the  bond 
most  be  admitted  to  be  void ;  but  if  the  condition  was 
only  impossible,  it  was  then  turned  from  a  bond  with 
a  condition,  to  a  simple  bond.  Touchstone,  37!^,  and 
Bacon,  Abr.  Obligation,  E.  1,  were  authorities  on  this 
point  The  want  of  power  to  assign  was  not  a  defence 
lo  an  action  on  the  obligatory  part  of  the  bond.  The 
Plaintiff  need  not  have  averred  performance  of  the 
condition ;  the  Defendant  must  show  its  non-perform- 
ance by  way  of  defence.  Suppose  the  bond  had  been 
on  condition  that  the  Plaintiff  should  procure  a  pur*- 
chaser  for  the  estate  of  the  Defendant,  if  it  should  turn 
out  that  the  estate  was  not  saleable,  that  would  not  be 
an  answer  to  the  Plaintiff's  claim.     Nothing  short  of 
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1832        &  contrivance  to   cheat  and  defraud,   in  which  the 
Plaintiff  was  a  party,  would  be  an  answer  to  the  ac- 
tion.    There  was  no  allegation  of  that  sort  in  the  pre- 
Fellowes,    sent  case.     The  6  Geo.  I.  was  repealed  before  this 
bond  was  entered  into ;  and  it  was  to  be  observed, 
that  all  the  authorities  were  cases  under  that  statute, 
yet  even  in  those  cases  the  merely  making  the  shares 
transferrable,  or  seeking  to  act  as  a  corporate  body; 
had  not  been  held  to  be  illegal.  The  King  v.  Cawood^ 
S  Lord  Raymond  1S61  ;  and  the  King  v.  Doddy  9 
East,  516,  were  cases  on  the  statute.     In  the  latter  of 
these  it  seemed  to  be  the  opinion  of  the  Court  that 
the  intention  of  forming  a  company  would  not  be 
within  the  statute,  without  reference  to  the  fact  of  such 
intention  having  a  tendency  "  to  the  common  griev- 
ance," &c.  in  the  particular  instance.  The  next  case  was 
the  King  v.  Webby  14  East,  401.     In  the  6th  count 
of  the  indictment  there,  everything  was  to  be  found 
which  appeared  in  the  pleas  here,  yet  Lord  EUenbo- 
rough  held,  that  the  offence  there  charged  was  not  within 
the  statute.    The  case  of  Pratt  v.  Hutchinson^  \5  East, 
511,  was  also  a  case  upon  the  statute,  and  in  that  case 
Mr.  Justice  Bayley  said,  "  The  plea  does  not  allege 
**  generally  as  a  question  for  the  jury,  that  this  society 
"  was  prejudicial  to  the  public  at  large."     There  was 
no  pretence  for  saying  that  the  statute  applied  to  the 
present  case.     The  only  question  therefore  was,  whe- 
ther the  company  was  illegal  at  common  law.    That 
depended  on  the  meaning  of  a  dictum  of  Lord  C.  J. 
Abbott,  in  Josephs  v.  Pebrer^  3  B.  &  C.  644,  "  that 
**  trafficking  in  these  shares  may  very  possibly  have 
^^  been  illegal  at  common  law,  inasmuch  as  it  was 
^'  bargaining  and  wagering  about  an  Act  of  Parlia- 
"  ment  to  be  obtained  in  future."    That  point  did  not 
arise  in  the  present  case  at  all.     The  pleas  stated,  that 
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the  company  intended  to  act  as  a  corporation  without 
the  charter  of  the  King,  but  they  did  not  say  anything 
about  an  Act  of  Pari  iament  If  the  intention  to  share  the 
profits  was  to  be  held  illegal,  then  there  was  no  public 
undertaking  that  was  not  so,  and  every  public  com- 
pany at  its  first  formation  would  be  under  the  neces- 
sity, on  the  one  hand,  of  acting  illegally,  or,  on  the 
other,  of  violating  a  rule  of  their  Lordships*  House, 
which  declared  that  a  certain  number  of  shares  must 
be  subscribed  for  before  any  company  should  be  per- 
mitted to  apply  for  an  Act  of  Parliament.  Yet  it  was 
manifest  that  no  shares  would  be  subscribed  for  till  the 
terms  of  dividing  the  profits  had  been  made  one  of  the 
consequences  of  creating  the  shares.  There  was  not 
eaough  in  these  pleas  to  show  that  the  undertaking,  or 
the  formation  of  the  company,  was  so  illegal  as  to  pre- 
vent the  PlaintiflF  from  recovering. 


1832. 

DUVEROICR 
V. 

Fellowes. 


Mr.  Lloydf  for  the  Defendants  in  Error,  was  not 
called  upon  to  argue. 


Lord  Tenterden : — It  appears  to  my  judgment  that 
this  case  is  so  plain  that  it  will  not  be  necessary  for 
your  Lordships  to  hear  any  further  argument  upon  it ; 
and  I  am  the  more  satisfied  with  my  own  opinion,  as 
all  the  Judges  who  are  now  present  agree  in  that 
opinion.  They  all  agree  that  the  judgments  of  the 
Courts  below  ought  to  be  affirmed.  Your  Lordships 
happen  to  enjoy  this  advantage,  that  six  or  seven 
Judges  are  now  present,  not  one  of  whom  was  a  Judge 
of  either  of  the  Courts  below  when  the  judgments 
appealed  from  were  given,  and  consequently  are  not 
influenced  by  their  previous  opinions.  This  is  an 
action  of  debt  on  bond,  to  which  the  Defendant  has 
pleaded  three  pleas,  which,  after  argument  on  De- 


Judgment. 

Tuesday, 

JuljS. 


46  CASES  IN  THE  HOUSE  OF  LORDS 

1 832.       murrer  in  the  Court  of  Common  Pleas,  and  after  Writ 
D^^iEii    ^^  Error  in  the  Court  of  itrtig's  Bench,  both  Courts 
7>.         held  sufficient  to  bar  the  action.     His  Lordship  stated 
the  nature  of  the  patent,  and  of  the  condition  thereto 
annexed.     The  condition  is  large,  and  is  expressed  in 
such  a  maniuer  as  to  embrace  almost  every  case  that 
dould  be  put  of  an  assignment  to  any  number  of  per- 
sons exceeding  the  number  of  five :  ^'  if  the  patentee 
*•  or  his  agent  should  receive  any  sum  of  money  from 
**  Any  number  of  persons  exceeding  five,  for  the  pur- 
"  pose  of  dividing  with  them  the  benefits"  of  the 
patent,  then  it  should  be  void.     The  Plaintiff  only  set 
forth  the  obligatory  part  of  the  bondt  not  the  condi- 
tion ;  the  Defendant  stated  the  condition ;  and  it  is  to 
this  eflfect,  that  the  Plaintiff  shall  procure  9>000  sub- 
scribers to  form  a  company,  to  whom  the  Defendant 
and  two  other  persons  shall  part  with  the  business 
they  were  then  carrying  on  under  the  patent.     It  is 
therefore  clear  that,  on  the  condition  of  the  bond,  this 
Plaintiff  was   not  entitled  to   any  money  unless  he 
formed  a  company,  and  procured  9,000  shares  to  be 
taken,  and  unless  he  obtained  payment  of  the  first 
instalment.     If  the  Plaintiff,  instead  of  confining  him- 
self to  the  statement  of  the  obligatory  part  of  the  bond, 
had  set  out  the  condition  of  it,  he  would  necessarily 
have  shown  a  breach  of  the  condition  of  the  patent, 
and  would  have  alleged  enough  in  his  own  declaration 
to  show  thatt  he  could  not  maintain  the  action.     But 
whether  the  matter  comes  before   the  Couit  on  tbe 
Plaintiff's  declaration  or  on  the  Defendant's  plea,  is  a 
perfectly  nugatory   distinction.     The  fifth  and  sixth 
pleas  aver  the  intention  of  the  parties  to  vest  the  in- 
terest in  more   than  five  persons;  the  seventh  plea 
introduces  something  else,  and  alleges  that  it  was  in- 
tended, at  the  time  of  making  the  bond,  that  the  com- 
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pany  should  consist  of  more  than  five  persons;  that  they  1S59. 
should  act  as  a  corporate  body,  and  divide  the  benefit  duveroieu 
of  the  letters  patent.  The  supposed  illegality  is  put,  ^ 
tiierefore,  on  two  grounds,  first,  that  taken  on  the  fiflh 
and  sixth  pleas,  that  more  than  five  persons  were  to 
form  the  company ;  and,  secondly,  that  it  was  intended 
that  the  company  should  act  as  a  corporate  body.  It 
is  not  necessary  that  both  parts  of  the  pleas  should  be 
proved.  It  is  sufficient  if  either  part  is  made  out.  If 
any  one  of  the  pleas  is  good,  the  judgment  of  the  Court 
below  must  be  affirmed.  The  condition  of  the  letters 
patent  is  what  I  have  mentioned ;  and  the  recital  of  the 
object  of  the  bond  is  such,  that  the  Plaintiff  cannot  be 
entitled  to  the  money  he  claims  unless  he  has  done 
that  which  is  contrary  to  the  condition  of  the  letters 
patent^  that  is,  unless  he  has  obtained  a  greater  num- 
ber than  five  persons  to  become  members  of  this  com- 
pany, and  unless  he  has  procured  them  to  pay  the  first 
instalmetit  on  their  shares.  If  they  did  pay  that  instal- 
ment, they  would  pay  it  for  nothing,  for  they  could  not 
have  the  benefit  of  the  patent.  The  object  of  the  in-^ 
strument  on  which  the  Plaintiff  seeks  to  recover  was 
to  invite  the  world  to  pay  money  for  something  from 
which  they  could  not  derive  any  advantage.  But  it  is 
said  that  it  is  not  shown  the  Plaintiff  knew  this  to  be 
the  condition  of  the  letters  patent.  I  will  not  put  the 
answer  to  that  argument  on  the  ground  that  every 
man  must  be  presumed  to  know  the  effect  of  the  in- 
strument which  he  undertakes  to  carry  into  execution. 
If  he  was  ignorant,  it  was  his  own  fault ;  if  he  did  not 
know,  he  ought  to  have  known ;  but  the  fraud  upon 
the  public  would  be  equal  whether  he  did  or  not  know 
that  he  was  inviting  men  to  do  something  which  was 
illegal.  The  question  then  comes  to  this — can  a  man 
have  the  benefit  of  a  bond  by  the  condition  of  which 
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1832.  he  undertakes  to  violate  the  law  ?  It  seems  to  me  that 
DuvERoiER  it  would  not  be  according  to  the  principles  of  the  law 
*•  of  England,  which  is  a  law  of  reason  and  justice,  to 
allow  a  man  to  maintain  an  action  under  such  circum- 
stances ;  it  would  be  to  hold  out  an  encouragement  to 
any  man  to  induce  others  to  become  dupes,  and  to  pay 
their  money  for  that  from  which  they  could  derive  no 
advantage.  Under  these  circumstances,  I  shall  hum- 
bly advise  your  Lordships  that  the  judgment  of  the 
Court  below  should  be  affirmed. 

Judgment  affirmed. 

Lord  Tenterden: — My  Lords,  after  the  unanimous 
opinions  of  two  Courts  below  have  been  given  against 
the  Plaintiff,  the  bringing  a  Writ  of  Error  here  is  a 
persevering  in  an  attempt  to  obtain  from  this  House 
something  which  eight  Judges  have  held  him  not  en- 
titled to  obtain.  Under  such  circumstances,  it  appears 
to  me  that  justice  requires  that  the  judgment  should 
be  affirmed,  with  80/.  costs,  which  is  probably  some* 
what  less  than  the  expense  that  the  Defendant  in  Error 
has  been  compelled  to  incur. 

Judgment  affirmed  accordingly. 
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APPEAL 

FROM  THE  rolls'  COURT. 

NicoL  V.  Vauohan(«). 

Two  ladies  entrusted  much  of  the  mam^ement  of  their  afiairs 
to  A.  who  was  not  a  professional  person.  In  the  course  of 
business  A.  became  bound  with  them  in  a  bond  for  lo^ooo/. 
giyen  on  their  account;  on  the  same  day,  they  executed 
a  bond  to  A.  for  1 2,000/.  The  survivor  of  the  two  ladies 
afterwards,  by  her  Will,  left  a  legacy  of  t,ooo  /.  to  A.  The 

.  bond  for  12,000/.  was,  on  the  face  of  it,  a  simple  money 
bond. — Held,  that  it  must  be  taken  to  be  a  simple  money 

.  bond,  unless  impeached  by  evidence  which  showed  that  it 
was  partly  for  indemnity ;  and  that  the  burden  of  proving 
it  to  be  an  indemnity  bond  lay  on  the  party  impeaching  the 
bond. 

• 

The  Lard  Chancelhr :— 'My  Lords,  this  case  is  an      S3  Jaly, 
appeal  from  the  judgment  of  the  Master  of  the  Rolls,       <!f5^ 
arising  out  of  a  former  appeal,  in  which  your  Lord-    Judgment, 
ships  were  pleased  to  reverse  the  order  of  his  Honor, 
directing  certain  issues  to  be  tried,  and  to  remit  the 
case  back  to  his  Honor,  to  consider  the  question  upon 
the  evidence  as  it  then  stood  before  him.    The  matter 
for  the  decision  of  your  Lordships  now  is  that  which 
was  not  then  disposed  of,  but  sent  back  to  his  Honor 
for  his  consideration,  namely,  whether  or  not,  upon  the 
evidence  before  him,  this  bond  given  by  the  Ladies 
Ker  to  the  late  Mr.  Nicol,  was  to  be  considered  as 

(a)  As  the  facts  of  this  case  have  been  already  fully  given,  (see 
9  Dow  &  Clarky  420,)  it  has  been  deemed  unnecessary  to  repeat 
them  here. 

VOL.  I.  £ 
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183^.       a  bond  of  indemnity  to  the  extent  of  10,000/.,  and  as 
N  c  L       ^  voluntary    bond,  either  voluntary  or    for  services 
V.  performed,  to  the  extent  of  the   remaining  2,000 /• 

or  whether  it  was  not  a  simple  bond  to  the  extent  of 
12,000/.  given  by  those  Ladies,  as  the  obligors  of  the 
bond,  to  Mr.  George  Nicol,  as  the  obligee.  His 
Honor,  upon  the  question  and  upon  consideration  of 
the  evidence  then  in  the  cause,  has  come  to  the  con- 
clusion, that  it  was  a  bond  of  indemnity  to  the  extent 
of  10,000  /.,  and  to  the  extent  of  2,000  /.  it  was  a 
voluntary  bond,  given  to  Mr.  Nicol  by  these  Ladies : 
and  the  opinion  which  I  certainly  have  formed,  and 
which  my  noble  and  learned  friend  (b),  whose  assistance 
we  had  on  the  former  occasion  when  this  was  argued, 
also  formed,  is,  that  this  bond  is  not  to  be  con- 
sidered as  a  bond  of  indemnity  for  any  part  of  the 
amount  at  all.  That  opinion  has  not  bee^  shaken  by 
the  further  consideration  of  the  question,  or  by  the 
learned  and  able  arguments  which  were  adduced  at  the 
bar  on  the  part  of  the  Respondents. 

My  Lords,  this  bond,  upon  the  face  of  it,  is  a  money 
bond  for  12,000/.  and  interest ;  on  the  face  of  it,  it  is 
clear  and  plain,  and  therefore  the  proof  lies  on  tile 
Respondents  in  this  case,  and  it  is  for  them  to  satisfy 
your  Lordships  that  it  was  not  what  it  purports  to  be. 
There  being  no  one  word  of  indemnity,  nothing  point- 
ing towards  indemnity,  nothing  connected  with  indem- 
nity, appearing  on  the  face  of  the  instrument,  it  was  for 
them  to  show,  by  sufficient  evidence  travelling  out  of 
the  instrument,  that  the  purpose  for  which  it  appears 
to  have  been  granted  was  not  the  real  purpose,  and 
that  it  was  intended  only  to  the  extent,  at  least,  of 
10,000/.  of  the  12,000/.  to  cover  Mr.  Nicol's  liability, 
which  he  had  incurred  in  the  transaction  with  Messrs. 

(6)  Lord  Lyndhurst. 
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HouttSy  and  to  "which  those  Ladles^  the  obligors  in  the  1832, 
i>6ndj  were  parties.  Now  the  evidence  which  was  "^^ 
idduced  before  his  Honor,  and  the  only  evidence  _  v. 
before  your  Lordships  when  we  came  to  consider  it, 
iltogether  exclusive  of  Mr.  Nicol's  own  examination, 
isy  in  fact,  the  date  of  the  bond  being  identical  with  the 
lat^  of  another  bond  executed  by  those  Ladies  to  Mr. 
Doutts,  and  in  which  Mr.  Nicol  joined  them,  and  be- 
came also  their  surety  to  Mr.  Coutts,  and  which  was 
for  10,000/.,  executed  on  the  same  day  with  the  bond  in 
:|ue8tion.  This  of  itself,  this  mere  coincidence  of  date, 
is  clearly  insufficient ;  and  as  to  the  sum  being  the 
same,  I  still  hesitate,  and  more  hesitate  now  than  I 
lid  before,  in  saying  that  the  two  instruments  were  for 
Jie  same  sum.  The  one  is  for  12,000/.  and  the  other 
Tor  10,000/.;  and  you  only  can  make  it  out  that  they. 
ire  for  the  same  sum  by  deducting  the  S,000  /.,  and 
laying  that  10,000/.  of  the  12,000/.  is  to  be  taken  as 
lie  same  sum  as  that  in  the  bond  which  Mr.  Nicol 
loined  in  with  the  Ladies  to  Mr.  Coutts,  and  to  that 
extent,  therefore,  the  sums  are  identical,  and  the  one  is 
Btended  as  an  indemnity  against  the  liability  incurred 
yy  Mr.  Nicol  to  Mr.  Coutts  by  the  other.  But  it 
B  to  be  considered  that  the  giving  of  a  bond  for 
10,000/.  is  not  an  indemnity  to  a  party  who  joins  with 
^ou  in  a  bond  for  that  amount  to  another,  because 
b^e  are  costs,  (there  is  nothing  for  that  in  this  bond), 
liere  are  the  costs  which  you  may  incur  in  conse- 
}a«ice  of  that  transaction,  and  against  that  the  10,000/. 
KWid  does  not  give  security.  Why,  then,  the  argu- 
nent  in  answer  to  that,  the  pressure  of  that  being  felt 
m  the  part  of  the  Respondents,  is  this,  **  true  the 
^  10,000 /.,  for  that  reason,  is  not  sufficient  for  the  costs, 
^  which  are  to  be  taken  into  the  account,  but  then  the 
*  2,000 /•  over  the  lOjOOO/.  was  added  for  the  express 
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832.  "purpose  of  covering  the  costs.**  Not  to  say  that' this 
^^^^^  is  most  gratuitous,  that  it  is  an  assumption  made  to 
v,  suit  the  purpose  of  the  argument,  it  is  negatived  both 

by  the  finding  of  the  learned  Judge  in  the  Court  be- 
low, in  the  decree  appealed  from,  and  by  the  argu- 
ment of  the  parties  themselves  (the  Respondents). 
It  is  negatived  by  the  finding  in  the  decree ;  for  that 
says  that  the  bond  was  intended,  to  the  extent  of 
10,000/.,  as  a  counter-security  for  the  engagement  into 
which  he  had  entered  as  surety  for  Lady  Essex  and 
Lady  Mary  Ker  in  the  bond  for  10,000/.,  executed  by 
those  Ladies  to  Mr.  Coutts,  bearing  date  the  15th  day 
of  July  1815 ;  and  as  to  the  2,000/.,  that  was  intended 
as  a  voluntary  gift,  as  a  remuneration  for  his  services. 
Now  there  is  not  in  that  decree  a  word  about  the  2,000/. 
being  to  cover  costs,  but  it  expressly  declares  that 
the  10,000/.  was  indemnity,  and  the  2,000/.  was  a 
voluntary  gift  for  services  by  him  performed.  It  is 
equally  negatived  by  the  argument  of  the  Respon- 
•dents  themselves,  who,  so  far  from  taking  that  vi^w 
which  I  am  now  referring  to,  of  the  2,000/.  being 
added  to  cover  costs,  contended,  in  their  original 
x^ase,  that  Lady  Essex  Ker,  in  August  1819,  made 
and  published  her  will,  and  intending  to  confirm  the 
gift  of  2,000/.  secured  by  the  bond  for  12,000/.,  she 
gave  a  legacy  of  2,000/.  to  Mr.  Nicol.  So  far  from 
then  saying,  as  they  now  contend,  that  the  2,000/.  was 
added  to  the  10,000/.  to  cover  the  costs  and  to  make 
the  whole  an  indemnity,  they  there,  in  precise  accord- 
tmce  with  the  declaration  in  the  decree  appealed  from, 
contend  that  the  10,000/.  was  indemnity,  and  the  2,000/. 
was  gift.  Now,  my  Lords,  when  this  question  arose, 
it  being  quite  clear  that  the  proof  was  upon  the 
Respondents,  an  application  was  made  for  leave  to 
examine  Mr.  George  Nicol  himself,  and  he  was  ex- 
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amined)  upon  interrogatories  presented  by  the  Respon- 
dents. It  was  also  stated  in  the  order,  that  it  was  by 
consent  of  parties  that  Mr.  Nicol  was  to  be  entitled  to 
frame  interrogatories  for  his  own  examination  ;  he  was 
however  examined  on  this  subject  on  the  part  of  the 
Respondents,  and  they  appear  to  have  moved  in  that 
examination ;  but  whether  they  did  or  not  is  imma- 
terial for  my  purpose ;  they  certainly  professed,  and 
professed  in  the  course  of  the  argument  here,  that  they 
were  desirous  of  examining  him  themselves^  in  order 
to  sift  the  matter  to  the  bottom.  Well,  then,  can 
they^  after  having  elected  to  examine  him  themselves— 
can  they,  when  his  examination  is  taken,  turn  round  and 
call  upon  your  Lordships,  as  they  appear  to  have  called 
upon  the  learned  Judge  in  the  Court  below,  to  throw 
that  examination  of  Mr.  Nicol  entirely  out  of  the 
cause,  and  to  decide  as  if  be  never  had  been  examined « 
and  therefore  in  their  favour ;  though  if  he  never  had 
been  examined  the  matter  would  have  stood  as  it  did, 
for  the  correspondence  proves  nothing  one  way  or  the 
other.  If  the  examination  had  not  been  taken,  the  cause 
must  have  been  decided  against  the  Respondents,  that 
the  bond  was  in  no  degree  an  indemnity.  Can  they 
now  call  upon  your  Lordships  to  dismiss  Mr.  Nicol  s 
examination  altogether,  and  to  decide,  either  as  if  it 
Fere  not  in  the  cause,  and  therefore  to  decide  for  them ; 
or. to  decide  as  if,  being  in  the  cause,  the  result  of  the 
examination  had  proved  favourable  to  them.  He  com- 
pletely negatives  indemnity  from  the  beginning  to  the 
end  of  his  long  examination ;  he  denies  that  there  was 
any  such  view  taken  of  the  matter  ;  he  states  that  the 
ladies  knew  perfectly  well  the  whole  transaction  in 
which  they  were  engaged  ;  he  states  that  the  bond  was 
given,  not  as  a  counter-security,  in  no  respect  as  a 
counter- security,  but  was  given  partly  from  kindness 
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1832.  and  partly  from  gratitude  towards  him,  and  in  part^ 
NicoL  though  apparently  in  a  small  part,  in  respect  of  an  ac- 
^,  V'  count  of  monies  advanced  by  him  to  them,  and  which 
they  owed  him  at  the  time  they  executed  that  bond  to 
him  for  the  sum  of  1S,000  /•  I  take  it  therefore  in  this 
case,  which  really  admits  of  no  doubt,  diat  we  must  c(Hi- 
sider  this  bond  as  a  simple  money  bond,  the  proof  being 
thrown  upon  those  who  impeach  it,  and  who  are  to  prove 
it  indemnity,  that  we  must  take  it  that  they  have  failed 
in  that  proof,  and  that  the  case  remains  as  it  did 
before  this  gentleman,  Mr.  Nicol,  was  examined* 
There  is  nothing  whatever  that  differs  this  from  the 
ordinary  case  of  a  12,000  /.  bond.  It  is  not  contended, 
as  I  apprehend,  that  there  was  any  fraud  on  the  part 
of  Mr.  Nicol.  In  truth  it  is  impossible  to  ascribe 
fraud  to  that  gentleman  in  this  transaction.  There 
was  no  concealment*  It  is  true  that  he  made  no  use 
of  the  bond  during  the  lifetime  of  those  ladies ;  and 
from  obvious  motived  of  delicacy,  and  from  an  under* 
standing  between  them,  it  is  quite  clear  that  he  was 
not  likely  to  have  done  so.  After  the  death  of  the 
survivor,  Lady  Essex  Ker,  however,  he  very  soon  after 
nses  the  bond,  by  depositing  it  with  Mr.  Coutts ;  that 
gentleman  being  the  person  who,  if  there  had  been  any 
fraud  in  the  transaction,  was  most  likely  to  be  cogni« 
zant  of  that  fraud.  He  did  not  wait  till  Mr*  Coutts, 
who  was  a  very  old  man,  died,  but  during  the  lifetime 
of  Mr.  Coutts  he  used  the  bond,  by  depositing  it  with 
him ;  and  what  I  am  about  to  observe  also  is  most 
material ;  he  obtained,  upon  the  deposit  of  that  bond, 
from  Mr.  Coutts,  who  must  have  known  all  the  tran^ 
faction,  he  obtained,  not  2,000/.,  but  he  obtained  an 
advance  of  3,000/.  With  respect  to  fraud,  the  obser* 
vation  stares  one  in  the  face,  and  indeed  the  only 
suspicious  part  of  the  transaction,  except  one  that  1  am 
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li^Ut  pfesendy  to  allude  to ;  the  only  circumstance  that  i832. 
jCan  raise  any  suspicion  of  its  being  indemnity  is  the  x^jcol 
identity  of  the  dates  of  the  two  bonds ;  and  the  easiest  v. 

thing  in  the  world,  on  Mr.  Nicol's  part,  would  have 
.been  to  have  avoided  the  possibility  of  any  inference 
being  drawji  from  ths^t  fact  by  avoiding  the  fact  itself, 
jftod^  havii^  the  one  bond  executed  upon  a  day  some- 
whjEit  distant  from  the  other.  Instead  of  that  he  has 
thqm  both  executed  Qn  the  same  day,  and  for  a  reason 
^which  he  explains  in  his  examination,  that  the  ladies 
.witU  great  difficulty  could  be  got  to  attend  to  business, 
#iid  pafticiila^rly  business  of  that  description,  law  busi- 
ness ;  and  therefpre  it  was  more  convenient  that  both 
iransaptions  should  take  place  at  one  and  the  same 
time.  A  legacy  was  left  by  Lady  Essex  Ker  to  the 
amount  of  QfiQOL,  she  havipg  survived  her  sister,  I 
ibinky  a  jear;^nd  a,  half;  and  it  was  left  him  for  his 
'peryices :  in  so  mauy  words,  for  the  services  rendered 
^  him  to  her,  stating  it  generally,  for  his  services, 
withcHit  stating  what  th^y  i?ere.  Now.  she  survived 
Jier  sjster  somewhere  about  a  year  and  a  half,  and  no 
fefecence  is,  made  .there  ta  the  2,000/.  before,  and 
;i!rhich  there  would  have  been  on  the  supposition  that 
^he  3,0007.  was  gift,  and  the  10,000/.  was  indemnity. 
I  ^^annpt  help  thinking  too,  that  her  leaving  2,000/. 
wi^outany  ^reference  tp  what  had  passed  before,  it  not 
beipg  .pj^etended  that  she  was  not  in  perfect  possession 
q£  her  faculties  at  the  time  she  made  her  will,  it  not 
being  pretended  that  she  did  not  know  the  whole 
earlier  transaction,  and  understood  it  at  the  time  she 
entered  into  it,  I  think  that  that  2,000/1,  being  left 
for  his  services,  without  any  reference  to  it,  can  be 
accounted  for  in  no  other  way  than  on  the  sup- 
position of  her  thinking  that  by  that  12,000/.  he  had 
))een  too  little  paid,    and  that  he,  having  continued 
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1832.  tlie  same  friendly  assistance  to  her  after  the  death 
of  her  sister,  Lady  Mary,  had  entitled  himself  to  a 
further  testimony  of  her  gratitude  at  her  hands. — 
My  Lords,  there  was  some  reference  made  in  the 
course  of  the  argument  to  the  case  of  Huguemn  v. 
Baseley,  14th  Vesey;  and  Lord  Selsetf  v.  Rhaades, 
2d  Simons  and  Stuart  The  latter  of  those  cases, 
Lord  Sehey  v.  R/ioades,  was  before  the  same  learned 
Judge  who  decided  this  case  in  the  Court  below ;  and 
the  former  case,  it  is  well  known,  was  decided  many 
years  ago  by  Lord  Eldon.  I  really  can  find  no  bear- 
ing of  those  cases  upon  the  present  That  of  Huguemn 
T.  Basely  was  clearly  put  upon  fraud  and  misre* 
presentation;  and  Lord  Eldon,  in  his  judgment,  ad- 
mits, that  if  the  deeds  had  been  pure,  voluntary^  and 
well-understood  acts  of  the  mind  of  the  party,  the 
Court  would  not  set  them  aside.  If,  however,  they  are 
not  the  pure  and  well-understood  acts  of  the  mind  of 
the  party,  then,  said  his  Lordship,  the  Court  will  set 
them  aside ;  and  he  put  it  on  the  ground  that  Mrs. 
Huguenin  did  not  understand  the  instruments  she  was 
executing,  and  that  the  Defendant  did  not  give  her 
the  information  he  was  bound  to  give  her  before  he 
suffered  her  to  execute  those  deeds.  In  Lord  SeUof 
V.  RhoadeSy  his  Honour  there  lays  it  down,  and  most 
correctly,  that  there  is  no  rule  of  law  to  prevent  a 
steward  (it  was  the  case  of  a  steward  having  obtained 
a  beneficial  lease  from  his  employer),  he  says,  there  is 
no  rule  of  law  to  prevent  a  steward  receiving  a  bene* 
ficial  lease  from  his  employer,  but  he  must  show  that 
he  gave  the  full  consideration  which  it  would  have 
been  his  duty  to  take  firom  a  stranger;  and  if  as  a 
testimony  of  bounty  of  his  eibployer,  he  is  bound  to 
make  out  that  his  employer  had  all  the  knowledge 
from  him  which  he,  the  steward,  had  as  to  the  value  oi 
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the  lease,  and  the  other  circumstances  necessary  for  him       1 832. 
to  know,  such  as  the  extent  of  the  term,  and  the  extent      ^jcol 
of  the  boun^  which  he  was  bestowing  upon  him  by         v- 
granting  him  that  lease.     Now  upon  those  proposi- 
tions there  can  be  no  pretence  whatever  to  entertain 
the  slightest  doubt ;  no  one  can  entertain  any  doubt 
whatever  upon  them ;  but  they  do  not  appear  to  me  to 
bear  upon  the  present  case.     One  or  both  of  those 
cases  are  meant  to  be  cited  for  the  purpose  of  showing 
that  the  proof  is  not  on  the  party  seeking  to  set  aside 
the  bond,  but  that  the  proof  of  its  not  being  an  indem- 
nity is  upon  the  party  setting  up  the  bond  :  upon  that 
I  am  clearly  of  opinion,  that  diere  is  nothing  to  be 
found  within  the  four  comers  of  either  of  those  cases 
which  at  all  goes  to  establish  so  extravagant  a  propo- 
sition.    Where  the  bond  on  the  face  of  it  is  clear  and 
plain,  and  purports  to  be  for  12,000/.  in  money,  it  is 
for  those  who  seek  to  set  aside  that  bond,  it  is  for 
those  who  seek  to  construe  it  in  a  different  way,  and 
to  read  it  as  if  it  were  not  what  it  purports  to  be,  but 
something  else,  it  is  for  them  to  show  your  Lordships, 
by  sufficient  evidence,  and  not  by  surmise  or  conjec- 
tare,  or  merely  endeavouring  to  raise  a  suspicion,  that 
it  is  in  reality  a  transaction  different  from  what  on  its 
&ce  it  appears  to  be.     My  Lords,  I  stated  that  there 
was  one  circumstance  in  this  case,  but  for^which,  I 
conceive,  there  never  could  have  existed  a  moment's 
doubt  respecting  this  transaction,  and  that  is,  that  it 
was  unfortunately  not  prepared  by  the  man  of  business 
usually  employed  by  Ladies  Essex  and  Mary  Ker. 
They  do  not  appear  at  that  time  to  have  had  a  profes- 
sioQal  man  regularly  in  their  employ.     A  respectable 
gentleman  of  the  name  of  Moore  appears  to  have  been 
^gaged  by  them  in  some  law  concerns  formerly,  but 
he  does  not  seem  to  have  been  by  them  regularly  em- 
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1832.       ployed  as  their  professional  agent.     It  is  unfortunate 
that  there  was  not  a  professional  man  employed  by  them 
regularly,  and  who,  if  there  had   been  such  a  one, 
.ought  undoubtedly  to  have  been  the  person  employed 
in  preference  to  Mr.  NicoFs  solicitors.    Mr.  Nicol  em- 
ployed them  to  prepare  it;  and  but  for  that  circumstance 
J  really  think  there  never  could  have  been,  from  begin* 
ning  to  end,  the  least  doubt  or  suspicion  entertained  of 
this  transaction.     But  I  am  very  far  from  saying  that 
is  a  circumstance  that  ought  to  weigh  in  your  Lord* 
iships*  minds  in  the  opinion  which  you  are  to  form  upon 
it.  The  peculiarities  in  the  habits  of  the  parties,  the  very 
close  intimacy  that  prevailed  between  them  and  Mr* 
Nicol,  and  the  fact  of  their  not  having  regularly  em- 
ployed  a  professional  man  at  that  time,  will,  in  all  pro- 
bability, be  sufficient  to  account  for  that  difficulty,  the 
only  one  which  I  can  perceive  in  this  transaction.    My 
Lords,  upon  the  whole,  therefore,  I  was  jof  opinion, 
that  it  was  impossible  formerly  to  call  upon  your  Lord* 
ships  to  sanction  the  inference  raised  from  this  coinci* 
dence  of  date ;  but  we  then  had  before  us  only  the 
questionof,  whether  or  not  those  issues  should  be  tried  ? 
we  had  not  the  question,  what  conclusion  ought  to  be 
drawn  l^y  his  Honor,  he  having  at  that  time  drawn  no 
conclusion,  but  sent  it  to  be  tried  by  a  jury.     I  am  of 
tiie  same  -opinion  now;^  on  further  consideration  and 
fuller  argument,  that  I  entertained  at  that  time,  namely, 
that  this  bond  is  to  be  taken  as  the  Master  took  it,  and 
that  the  exception  taken  by  the  Respondents  to  the 
Master's  report  ought  to  have  been  overruled  by  his 
Honor,    and    that   accordingly  this    House    should 
reverse  so  much  of  the  decree  appealed  from  as  de- 
clares the  bond  for  12,000/.,  executed  by  the  Ladies 
Essex  and  Mary  Ker,  bearing  date  the  15th  day  of 
July  1815,  was  intended,  to  the  extent  of  10,000/.,  as 
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a  couuter-security,  for  the  engagement  into  which  he  i83i. 
had  entered  as  surety  for  the  Ladies  Essex  and  Mary  j^j^^oj^ 
ILex  in  the  bond  for  10,000/.,  executed  by  the  same  „  ''• 
ladies  in  the  same  day  (the  15th  of  July  1815) ;  and  so 
far  also  as  the  same  decree  ordered,  that  the  sum  of  5/. 
deposited  with  the  Registrar  on  setting  down  the  ex- 
ceptions to  be  heard,  should  be  returned  to  the  Re- 
spondent, Sir  Robert  William  Vaughan ;  and  also  so 
fiBtr  as  the  decree  ordered,  that  it  should  be  referred 
back  to  the  Master,  to  review  his  report,  according  to 
the  declaration ;  that  so  far  as  that  goes  the  decree  ap- 
pealed from  should  be  reversed ;  and  that  the  report  of 
the  Master  of  the  21st  day  of  March  1828  should  be 
directed  to  be  absolutely  confirmed.  My  Lords,  I  stated, 
when  this  question  was  argued,  regarding  my  noble  and 
learned  friend  (c),  the  benefit  of  whose  assistance  we  had 
on  the  former  argument,  on  the  appeal  respecting  the 
trial  of  the  issues,  he  having  attended  at  that  time,  and 
paid  great  attention  to  it,  that  it  would  be  satisfactory 
to  me  to  have  the  benefit  of  his  opinion  upon  this  matter 
before  your  Lordships  finally  decided  it :  I  have  com- 
municated with  him  upon  it ;  he  has  reconsidered  the 
imse  very  fully,  and  he  remains  entirely  of  the  opinion 
fwhich  I  ^Lpressed,  as  far  as  it  was  necessary  to  be  ex- 
pressed, on  the  former  occasion,  and  vv^hich  he,  as  far 
as  his  observations  then  went,  confirmed ;  and  he  is  now 
clearly  of  opinion,  upon  the  evidence  as  it  now  stands, 
that  the  Judgment  of  the  Court  below,  so  far  as  I  have 
stated,  is  wrong,  and  therefore  to  that  extent  ought  to 
be  reversed. 

Judgment  of  the  Court  below  reversed  accordingly* 

(c)  Lord  Lyndhurat. 
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APPEAL, 

I'ROM   THE   rolls'   COURT. 

1832.^      Sir  Charles  Cockerell,  Bart,  HenrV 
Trail,  Sir  Charles  Richard  Blunt, 
Bart,  The  Most  Noble  George  Duke  ^Appellants. 
of  Marlborough^  and  James  Black* 
stone      •        •        »        .        . 

Francis  Cholmelet  •        -  Respondents 

4  r 

A  testator,  by  his  will,  devised  his  lands  to  trustees,  with 
a  power  of  sale.  The  trustees  sold  the  estate,  but  as  it  was 
supposed  that  the  tenant  for  life,  without  impeachment  of 
waste,  was  entitled  to  the  produce  of  the  growing  timber, 
the  deed  for  carrying  the  contract  of  sale  into  effect  recited 
that  the  trustees  had  sold  the  lands  for  a  certain  sum,  and 
that  the  tenant  for  life  had  sold  the  timber  then  standii^ 
thereon  for  a  certain  other  sum.  The  purchase  money  of 
the  estate  was  paid  to  the  trustees,  and  invested  according 
to  the  directions  in  the  will ;  the  value  of  the  timber  was 
paid  to  the  tenant  for  life.  Held,  that  this  was  a  bad  exe- 
cution of  the  power,  and  that  it  was  not  cured  by  the  sub- 
sequent investment  by  the  tenant  for  life,  according  to  the 
directions  in  the  will,  of  the  money  which,  under  a  mistake 
of  the  law,  had  been  thus  paid  over  to  him. 

Sir  henry  ENGLEFIELD,  late  of  the  parish  of 
Sonning)  in  the  county  of  Berks,  bart.,  being  seized  of 
the  manor  of  Early,  and  the  manor,  mansion-house,  and 
lands  of  White  Knights,  in  that  county,  made  his  last 
will  and  testament  in  writing,  dated  the  27th  of  No- 
vember 1778,  and  executed  so  as  to  convey  real 
estates,  and,  amongst  other  things,  devised  the  said 
manor  of  Early,  and  his  manor  and  mansion-house 
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called  White  Knights,  and  all  and  every  his  mes-  1832. 
suages,  lands,  &c.  in  the  county  of  Berks,  unto  the  cockerell 
Right  Honourable  Charles  Sloane,  Lord  Cadogan,  and  others 
and  Sir  Charles  Bucke,  bart.,  and  their  heirs,  upon  Cholmeley. 
trust  to  secure  to  his  widow  an  annuity  of  500  /.  per 
annum,  then  to  the  use  of  the  testator's  eldest  son, 
Henry  Charles  Englefield,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  waste,  with 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, created  in  favour  of  Francis  Michael  Englefield, 
the  testator's  second  son,  and  of  Teresa  Anne  Engle- 
field, his  daughter.  And  the  said  testator  declared  his 
will  to  be,  that  notwithstanding  any  of  the  estates  and 
uses  by  his  said  will  created  or  limited,  it  should  be 
lawful  to  and  for  the  said  Lord  Cadogan  and  Sir 
Charles  Bucke,  or  the  survivor,  from  time  to  time,  at 
the  request  and  by  the  direction  or  appointment  of  the 
person  who,  for  the  time  being,  should  be  in  posses- 
sion of  or  entitled  to  the  rents  and  profits  of  the  manor 
and  tenements  aforesaid,  signified  by  any  deed  or 
writing  under  seal,  attested  by  two  witnesses,  to  sell,  or 
to  convey  in  exchange  for  other  manors,  lands,  &c.  all 
or  any  part  or  parts  of  the  manor  and  tenements  afore- 
said, to  any  person  or  persons  whomsoever,  either  to- 
gether or  in  parcels,  for  such  price  in  money,  or  any 
other  equivalent,  as  to  them  should  seem  just  and  rea- 
sonable ;  and  to  that  end  for  the  said  Lord  Cadogan 
and  Sir  Charles  Bucke,  or  the  survivor,  by  any  deed 
under  their  hands  and  seals,  to  declare  such  new  uses 
as  should  be  necessary  for  the  executing  such  sales  or 
exchanges ;  and  when  any  of  the  said  premises  should 
be  sold  for  a  valuable  consideration  in  money,  in  pur- 
suance of  the  powers  thereby  given,  all  the  sums  of 
money  which  should  arise  by  such  sales  should  be 
laid  out  by  the  said  Lord  Cadogan  and  Sir  Charles 
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CoCRr.RELL 

and  others 

V. 
CirOLIfELEY. 


Bucke,  or  the  survivor,  with  duch  consent  as  aforesdd^ 
testified  as  aforesaid,  and  be  invested  in  the  purchase 
of  other  freehold  manors  of  inheritance,  in  fee  simple^ 
in  possession,  and  of  copyhold  lands  of  inheritance,  if 
any  should  be  intermixed  therewith,  to  be  settled  and 
conveyed  to  the  same  uses  as  were  thereinbefore 
liAiited. 

The  testator  died  on  the  1st  of  June  1780,  without 
revoking  or  altering  his  will ;  Dame  Katherlne  Engle- 
field  and  all  his  three  children  survived  him :  upon  his 
death  his  eldest  son,  Henry  Charles  Englefield,  who 
thereupon  became  Sir  Henry  Charles  Englefield,  bart., 
entered  into  the  possession  of  the  manor,  mansion- 
house  and  lands  of  White  Knights,  as  tenant  for  life^ 
under  the  limitations  of  his  father's  will. 

On  the  1st  January  I78S,  Sir  Charles  Bucke  died, 
and  Lord  Cadogan  became  the  sole  trustee  under  the. 
wiU. 

In  the  same  year,  Teresa  Anne  Englefield  inter- 
married with  Francis  Cholmeley,  late  of  Bransby,  in 
the  county  of  York,  esq.,  deceased,  and  the  Re^ 
spondent,  Francis  Cholmeley,  was  the  eldest  son  of 
that  marriage,  and  was  bom  some  time  in  the  year 
1783. 

In  the  month  of  July  1782,  William  Byam  Martin, 
esq.,  being  desirous  of  purchasing  the  manor  and 
tiansion-house  and  lands  of  White  Knights,  employed 
the  late  Mr.  Cockerel],  then  of  Stratton' Street,  an 
architect  and  surveyor,  to  mak^  inquiries  about  the  pro- 
perty, and  to  treat  for  the  purchase  of  it.  Mr.  Cockerell 
accordingly  applied  to  the  London  attorney  and  solici- 
tor, and  the  country  attorney  and  solicitor  of  the  Engle- 
fidd  family,  for  permission  to  view  the  house  and 
grounds,  and  for  information  respecting  the  particulars 
of  the  property,  and  the  price  for  which  it  was  to  be 
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sold,  and  having  viewed  the  property,  and  obtained       1832. 
such  information  as  he  was  able,  Mr.  Cockerell,  as    cockerell 
the  agent  of  Mr.  Martin,  finally  made  an  offer,  which    ""^  ^^**^" 
the  then   tenant  for  life  and  the  trustee  agreed  to  Cuolmelet- 
accept 

The  real  contract  between  the  parties  being  a  con- 
tract for  the  sale  and  purchase  of  the  manor,  mansion- 
house  and  lands  of  White  Knights,  with  the  addition 
of  lands  called  Foxholes,  at  the  price  of  13,400/.,  and 
of  the  timber  and  other  trees  thereon  at  a  price  to  be 
fixed   by  the  valuation  of  two   surveyors,  the  point 
now  in  dispute  was,  whether  the  respective  parties  and 
their  law  advisers  in  carrying  this  contract  into  effect 
had  not  committed  a  mistake  : — They  conceived  that, 
inasmuch  as  Sir  Henry  Charles  Englefield  was  entitled, 
as  tenant  for  life,  without  impeachment  of  waste,  to  cut 
down  the  timber  and  other  trees  upon  the  property 
contracted  to  be  sold^  and  to  sell  the  same  when  cut, 
and  to  receive  for  his  own  use  the  proceeds  of  such 
sale,  he  was  therefore  entitled  to  the  value  of  the 
said  timber  and  trees  although  left  standing ;  and  upon 
this  mistake  as  to  the  rights  of  Sir  Henry  Charles 
Englefield  as  such  tenant  for  life,  the  deed  for  carrying 
the  above-mentioned  contract  into  effect  was  framed. 

Hiat  deed,  instead  of  reciting  the  contract  of  the 
parties  as  one  entire  contract,  contained  a  recital  to  the 
following  effect :  "  Whereas  the  said  Lord  Cadogan, 
"  by  virtue  of  the  power  given  to  him  in  the  will  (and 
"  at  the^  request  of  Sir  H.  C.  Englefield,  properly  tes- 
"lified),  contracted  with  the  said  William  Byam 
*'  Martin  for  the  sale  of  the  manor,  and  of  the  mansion- 
"  house  of  White  Knights,  and  of  the  outhouses,  &c., 
^'and  of  the  fixtures  and  furniture,  &c.,  for  the  sum  of 
"13,400/.;  and  the  said  Sir  H.  C.  Englefield,  who; 
'*  as  tenant  ibr  life,  without  impeachment  of  waste,  is 
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1 832.       *^  entitled  to  the  timber  trees  standing  and  growing,  and 

CocKERELL    "  ^eiug  OH  tHc  said  premises,  so  agreed  to  be  sold  to 

and  others    "  (he  Said  William  Byam  Martin,  hath  agreed  to  sell 

CaoLMELET.  ^'  the  said  timber  and  timber  trees  to  the  said  W«  B. 

"  Martin,  at  or  for  the  sum  of  2,448  /.'* 

The  sum  of  2,448  /•  was  paid  to  Sir  Henry  Charles 
Englefield,  for  his  own  use,  and  the  sum  of  13,400/. 
only  was  paid  to  and  received  by  Lord  Cadogan,  as 
the  surviving  trustee  under  the  will.  The  deed  was  duly 
executed  by  all  parties,  and  Mr.  Martin  entered  into 
possession  of  the  property. 

Part  of  the  sum  of  13,400/.  was  laid  out  by  Lord  Cado- 
gan upon  mortgage  security,  and  the  residue  was  invested 
in  the  purchase  of  three  per  cent,  consolidated  Bank 
Annuities,  and  proper  deeds  were  executed  by  Lord 
Cadogan,  declaring  the  trusts  upon  which  he  held  the 
said  trust  funds. 

Francis  Michael  Englefield  died  in  the  year  1789* 

In  the  month  of  April  1799,  the  sum  of  13,400/. 
stood  invested  and  secured  in  the  following  manner, 
that  is  to  say,  the  sum  of  12,500/.,  part  thereof,  upon 
mortgage  of  certain  estates  at  Redgemont  and  Seek- 
ling,  in  Holdemess,  in  the  county  of  York,  and  the 
residue  thereof,  together  with  the  proceeds  of  other 
parts  of  the  estates  devised  by  the  said  will,  and  sold 
under  the  said  power,  was  invested  in  the  sum  of 
4,080/.  11  ^.  111/.,  three  per  cent  consolidated  Bank 
Annuities,  and  then  stood  in  the  name  of  Lord  Cado- 
gan in  the  books  of  the  governor  and  company  of  the 
Bank  of  England. 

Part  of  the  said  sum  of  4,080/.  11^.  lid.  was,  on 
the  1st  of  May  1799,  applied  by  Lord  Cadogan,  with 
the  consent  of  Sir  Henry  Charles  Englefield,  in  re- 
deeming the  land-tax  charged  upon  and  payable  out 
of  other  parts  of  the  estates  devised  by  the  said  will, 
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and  the  sum  of  4,080/.  11 5.  11  rf.,  three  per  cent,  con-        I832. 
solidated  Bank  Annuities,  was  thereby  reduced  to  the    cockeuell 
sum  of  601  /.  10^.  9d.  like  annuities.  ^^  o^^e» 

The  Respondent  Francis  Cholmeley  attained  twenty-  CHOLmiLEr. 
one  in  the  year  1804. 

Dame  Katherine  Englefield  died  in  May  1805. 

In  the  year  1806,  doubts  were  suggested  by  Mr. 
Nowell,  the  solicitor  of  Sir  Henry  Charles  Englefield, 
whether,  inasmuch  as  the  timber  and  other  trees  ex- 
pressed  to  be  conveyed  by  the  deed  of  12th  of  May 
1783,  had  not  been  severed  from  the  land  at  the  date 
of  the  execution  of  that  deed,  the  sum  of  2,448/. 
had  been  properly  received  by  him ;  and  whether  he 
ought  to  retain  the  same  ;  and  in  order  to  obviate  any 
ligitation  which  might  thereafter  arise  by  reason  of  " 
such  doubts,  Sir  Henry  Charles  Englefield,  on  the 
29th  of  July  1806,  purchased,  and  transferred  into  the 
name  of  Lord  Cadogan,  the  sum  of  3,681  /.  4^.,  three 
per  cent  consolidated  Bank  Annuities,  being  such  an 
amount  of  that  stock  as  the  sum  2,448  /,  would  have 
produced  on  the  17th  day  of  May  1783;  by  this 
transfer  the  amount  of  three  per  cent.  Consols,  in  the 
name  of  Lord  Cadogan,  was  increased  to  the  sum  of 
4,282/.  14^.9^. 

About  the  same  time  a  draft  of  a  deed-poll  or  de- 
claration of  trust  was  prepared,  by  the  directions  of 
Sir  Henry  Charles  Englefield,  and  was  intended  to 
have  been  executed  by  Lord  Cadogan,  for  the  purpose 
of  explaining  how  the  said  sum  of  4,282/.  14^.  9d., 
three  per  cent.  Consols,  had  been  produced,  and  of 
declaring  the  trusts  upon  which  the  said  Lord  Cadogan 
held  the  same.  This  draft  was  submitted  to  the 
perusal  of  Lord  Cadogan's  solicitor,  and  was  approved 
by  him  on  his  lordship's  behalf;  but  before  the  deed 

VOL.  I.  /  F 
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1832.        was  actually  executed,  and  in  the  early  part  of  the 

Co'^^LL    year  1807,  Lord  Cadogan  died, 
and  others         Teresa  Anne  Cholmeley,  the  mother  of  the  Respond- 
CuoLMELEY.  ^nt  Frattcis  Cholmeley,  died  in  the  year  1810. 

The  said  manor,  &c.  by  divers  mesne  conveyances, 
became  vested  in  the  Appellants. 

In  consequence  of  the  death  of  Lord  Cadogan,  and 
the  lunacy  of  his  heir  at  law,  it  became  necessary  to 
obtain  an  Act  of  Parliament  for  the  appointment  of 
trustees  for  the  discharge  of  the  trusts  of  the  will,  and 
accordingly,  in  May  1819,  Sir  H.  C.  Englefield,  the 
tenant  for  life  in  possession,  and  the  Respondent  Francis 
Cholmeley,  the  next  immediate  remainder  man  in  tail 
under  the  will  of  the  said  testator.  Sir  Henry  Engle- 
field, petitioned  for  leave  to  bring  in  a  bill  for  the  pur- 
pose of  appointing  new  trustees  of  the  said  will ;  aud 
an  Act  of  Parliament  was  passed,  whereby,  after  re- 
citing the  will  of  Sir  Henry  Englefield,  and  the  sale 
of  the  said  manor,  mansion-house  and  lands  of  White 
Knights,  in  pursuance  of  the  trusts  thereof,  all  the 
estates  devised  by  the  will,  except  such  as  had  been 
sold,  were  vested  in  William  Cruise  and  Edward  Jem- 
ingham,  both  of  Lincoln's  Inn,  esquires,  and  their 
heirs,  upon  the  trusts  of  the  said  will ;  and  the  execu- 
tors of  Lord  Cadogan  were  empowered  and  directed 
to  assign  and  transfer  unto  and  into  the  names  of 
William  Cruise  and  Edward  Jemingham,  the  sum  of 
12,500/.,  secured  on  mortgage,  and  also  the  sum  of 
4,282  /.  14  s.  9  d.  three  per  cent.  Consolidated  Bank 
Annuities,  then  standing  in  the  name  of  the  said  Lord 
Cadogan,  to  be  held  by  them  upon  such  of  the  trusts 
of  the  will  as  were  then  subsisting. 

By  a  decree  of  the  Court  of  Chancery  made  in  a 
cause  depending  there,  wherein  some  of  the  Appel- 
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lants   were  Plaintiffs,   and   others  were  Defendants,       1832. 
dated  the  6th  of  April  1821,  it  was  ordered  and  de-   Cockerell 
creed  that  the  said  manor,  mansion-house  and  premises    an<l  oihen 
should  be  sold,  with  the  approbation  of  one  of  the  cholmelev. 
Masters  of  the  said  Court,  and  with  the  usual  direc- 
tions for  that  purpose ;  and  in  pursuance  of  the  said 
decree,  the  said  manor,  mansion-house  and  premises 
were,  on  the  l6th  of  July  1822,  put  up  to  sale  by 
public  auction,  before  the  said  Master,  and  the  Appel- 
lant,  Sir  Charles  Richard  Blunt,  was  allowed   and 
reported  by  the  said  Master  as  the  highest  bidder  for, 
and  the  purchaser  of,  the  said  manor,  mansion-house 
and  premises,  at  the  price  of  37,000/.,  and  upon  the 
terms  contained  in   the  conditions  annexed  to    the 
particulars  of  sale.     The  report  was  confirmed  by  an 
order  of  the  6th  November  1822. 

In  the  month  of  March  1822,  Sir  Henry  Charles 
Englefield  died,  and  Respondent  thereupon  became 
entitled,  as  the  tenant  in  tail,  to  the  possession  of  the 
hereditaments  devised  by  Sir  Henry  Englefield's  will, 
or  to  the  proceeds  of  such  of  the  said  hereditaments 
as  had  been  sold  in  pursuance  of  the  said  power  of 
sale ;  and  as  such  tenant  in  tail  he  presented  a  peti- 
tion to  the  then  Master  of  the  Rolls,  praying  that 
William  Cruise,  the  surviving  trustee  under  the  said 
Act  of  Parliament,  might  be  ordered  to  assign  and 
transfer  to  him  the  sums  of  which  he  stood  possessed 
under  the  trust ;  and  that  petition  having  been  heard 
before  the  late  Sir  Thomas  Plomer,  on  the  29th  of 
July  1822,  his  Honor  ordered  that  it  should  be  re- 
ferred to  one  of  the  Masters,  to  inquire  and  state  to 
the  Court  whether  the  Respondent  was  entitled  to 
receive  the  said  sums  under  the  provisions  of  Lord 
Eldon's  Act.     The  Master  reported  that  he  was  so 
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entitled ;  and  the  order  for  the  transfer  was  accordingly 
made. 

The  Respondent,  Francis  Cholmeley,  as  tenant  in 
tail,  commenced  his  action  of  Formedon  in  the  Court 
of  Common  Pleas  at  Westminster,  in  Michaelmas 
Term  1823,  demanding  against  the  Appellants  the 
said  manor,  mansion-house  and  premis^,  and  re- 
covered judgment  in  such  action,  upon  the  ground 
that  the  deed  of  the  12th  of  May  1783  was  void  at 
law,  and  that  no  estate  or  interest  in  the  said  manor, 
mansion  and  premises,  was  thereby  limited  or  ap- 
pointed to  the  said  William  Byam  Martin. 

In  Hilary  Term  1826,  the  Appellants  exhibited 
their  bill  in  Chancery,  which  was  afterwards  amended 
against  the  Respondent,  and,  after  stating  the  above 
facts,  concluded  by  praying  that  it  might  be  declared 
that  the  Appellants  were,  under  the  circumstances, 
entitled  to  the  benefit  of  the  contract  and  agreement 
for  the  purchase  of  the  said  manor,  mansion-house 
and  premises,  and  to  have  the  said  contract  carried 
into  effect,  and  to  have  the  said  indenture  of  the 
12th  day  of  May  1783,  reformed  and  amended,  and 
made  comformable  to  the  said  contract  and  agree- 
ment, and  to  have  the  said  mistake  and  defect  in 
the  said  last-mentioned  deed  rectified  and  made  good, 
and  that  the  Respondent  Francis  Cholmeley  might 
be  decreed  to  do  and  execute  all  necessary  and 
requisite  acts  and  deeds  for  confirming  and  esta- 
blishing the  Appellants'  title  to  the  hereditaments 
and  premises  mentioned  and  comprised  in,  and  in- 
tended or  expressed  to  be  limited  and  conveyed  by,  the 
said  indenture  of  the  12th  day  of  May  1783,  and  for 
general  relief. 

To  this  bill  the  Respondent  put  in  his^  answer ;  and 
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thereby  insisted,  that  the  execution  of  the  power  of       1B32. 
sale,  by  the  indenture  of  the  12th  of  May  1783,  was    cockerell 
void  at  law ;  and  that  the  Appellants  were  not  entitled    ^^  ^^^^^ 
to  any  relief  in  a  Court  of  Equity  against  him,  and  CaoLMELEr^i 
were  not  entided  to  have  remedied,  or  made  good,  any 
defect  in  the  manner  in  which  the  sale  to  Mr.  Martin 
had  been  carried  into  effect. 

The  cause  came  on  to  be  heard  before  his  Honor 
tie  Master  of  the  Rolls  on  the  17th  of  March  1830,      . 
when  his  Honor  decreed  that    the  Appellants'    Bill 
should  be  dismissed. 

From  this  decree  the  Appellants  appealed,  alleging 
that  it  was  a  settled  rule  in  Courts  of  Equity  that  they 
would  supply  defects  in  executions  of  powers  where  a 
valuable  consideration  had  been  paid,  and  where  the 
intention  of  the  parties  had  been  to  execute  the  power, 
and  they  had  been  mistaken  only  in  points  of  form. 
They  insisted  that  that  rule  was  fairly  applicable  to 
this  cas€;^  where,  from  the  beginning,  there  had  been 
no  other  intention  than  that  of  a  bond  fide  execution 
of  the  power  by  all  the  parties  concerned  in  the  sale 
of  the  estates.  They,  further  contended,  that  if  there 
had  been  any  irregularity  in  the  execution  of  the 
power,  it  was  removed  by  the  subsequent  transfer  of 
stock  made  by  Sir  H.  C.  Englefield,  so  that  no  pre- 
tence existed  for  saying  that  the  remainder  man  had 
suffered  any  injury.  On  the  other  hand,  they  insisted 
that  the  parties  who  had  for  such  a  length  of  time  been 
acting  upon  the  sale  in  1783,  in  the  belief  that  it  was 
a  good  and  valid  sale,  who  had  besides  expended  large 
sums  of  money  in  the  improvement  of  the  estate*  would 
be  unjustly  deprived  of  the  benefit  of  what  they  had 
done,  if  that  sale  should  now  be  set  aside. 

The  Respondent  insisted  that  the  construction  of  the 
power  must  be  the  same  in  a  Court  of.  Equity  as  in  a 
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1 832.       Court  of  Law,  and  in  the  latter  the  power  had  already 
CocKBRELL    been   declared  to  be  badly  executed.     A  Court  of 
and  others     Equity  would  Only  interfere  to  supply  deficiencies,  or 
Cholmelet.   correct  mistakes  in  point  of  form ;  but  here  the  sub- 
stance of  the  power  had  been  disregarded  in  its  ex- 
ecution, which  was  indeed  contrary  to  the  intention  of 
the  donor  of  the  power. 

Judgment.  The  Lord  Chancellor : — There  is  a  very  important 
^^  "  ^'  case  which  I  appointed  to  give  judgment  in  to-day. 
It  is  a  case  of  very  great  hardship — it  is  the  case  of 
Cockerell  and  Cholmeley,  which  was  argued  some 
time  ago.  I  stated  at  the  time,  that,  being  impressed 
by  the  hardship  of  that  case,  though  I  certainly  felt 
that  the  decree  of  the  Court  below  ought  to  be  affirmed, 
I  should  postpone  advising  your  Lordships  as  to  the 
manner  in  which  it  appeared  to  me  it  ought  to  be  de- 
cided, until  I  had  an  opportunity  of  again  attentively 
looking  carefully  into  it,  in  order  to  see  if  there  was 
any  possibility  of  discovering  means,  consistently  with 
the  decided  cases,  consistently  with  the  facts  of  the 
case,  and  consistently  with  the  undoubted  law  of  the 
case,  of  coming  to  an  opposite  conclusion,  which  at- 
tempt on  my  part  has  been  in  vain ;  and  I  certainly 
now  am  prepared  to  advise  your  Lordships  to  affirm  the 
decree  below.  My  Lords,  when  I  have  said  I  entirely 
agree  with  his  Honor  (from  whose  judgment  this  is 
an  appeal)  in  thinking  that  it  is  one  of  the  hardest 
cases,  as  I  have  already  intimated  to  your  Lordships, 
taking  it  altogether,  that  I  have  ever  seen,  even  upon 
that  chapter  of  the  law, — the  execution  of  powers — 
which  is  so  fruitful  at  various  times  in  cases  of  this 
description,  it  is  fit  that  I  should  add  (and  it  is  only 
what  I  threw  out  at  the  hearing  of  the  cause),  tliat 
nothing  can  be  more  unjust  than  to  throw  any  imputa- 
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v. 

CaOLMELCY. 


tion  whatever,  on  the  other  hand,  against  the  gentle-  133.2, 
man  who  has  taken  advantage  of  the  law  of  the  land  as  '  ^  ' 
it  is.  He  is  not  bound  to  forego  that  advantage ;  he  is  and  others 
not  only  not  bound  to  forego  that  advantage,  but,  unless 
he  be  a  person  to  whom  many  thousands  of  pounds  are 
a  matter  of  no  importance,  as  regards  either  his  own 
interest  or  the  interests  of  his  family,  it  would  be  a 
piece  of  romantic  folly,  in  my  opinion,  for  him  to  forego 
that  advantage  which  the  law  of  the  land  has  given 
him.  My  Lords,  many  who  have  no  occasion  for 
money  for  their  families,  either  from  having  enough 
of  it  themselves,  or  their  families  being  well  provided 
for,  may  afford  to  be  generous  to  others ;  for  it  is 
pure  generosity  in  the  way  to  which  I  have  referred, 
but  no  man  is  to  be  blamed  for  wanting  the  means 
to  be  thus  generous.  Is  it  possible  to  think  of  blaming 
any  person,  merely  because  he  is  not  guilty  of  an  act 
of  romantic  generosity? — an  act  which,  in  the  circum- 
stances of  this  Respondent,  Mr.  Cholmeley,  who  is 
stated  to  be  a  gentleman  with  a  family,  would,  in  all 
probability,  have  been  an  act  of  folly  disentitling  him 
to  praise,  and  probably  subjecting  him  to  censure.  My 
Lords,  in  the  circumstances  of  the  case,  nevertheless,  I 
shall  not  recommend  to  your  Lordships  to  make  any 
order  in  respect  to  costs. 
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Giles 

V. 

Groter 
and  another. 


Daniel  Giles,  Esq.  late  Sheriflfl    t^,  .  ^.^.    « 
of  Hertfordshire    -        -        -/  ^^'^iff"'  ^^^- 

Harry  G  rover  &  James!       t\  ^    j    .   •    -n 
T>  r      Vcfenaanls  in  Error. 

Pollard      -        -        -J  ^ 

Where  goods  have  been  seized  under  a  fi.  fa.,  but  remain 
unsold  in  the  hands  of  the  sheriff,  he  shall  sell  them  under 
a  writ  of  extent  in  chief  or  in  aid,  tested  after  the  seizure 
under  the^.^a.,  and  shall  satisfy  the  Crown's  debt  with- 
out regard  to  the  previous  execution. 


This  was  an  issue  directed  by  the  Court  of  Ex- 
chequer, in  Hilary  Term  1824,  with  a  view  to  deter- 
mine whether  the  effects  of  Henry  Fourdrinier  and 
Thomas  Nicholls,  debtors  of  the  Defendants  in  Error, 
were  liable  to  seizure  under  an  extent  in  aid  issued  at 
the  suit  of  Grover  and  Pollard.  The  goods  of  Fourdri- 
nier and  Nicholls  had  already  been  seized  by  the  Sheriff 
under  writs  oi  Jieri  faciaSy  and  remained  in  his  hands 
unsold  when  the  extent  in  aid  was  issued.  The  ques- 
tion was,  whether  the  execution  under  the  writs  oiJi.fa. 
was  an  execution  executed  so  as  to  change  the  pro- 
perty, and  leave  nothing  for  the  extent  to  operate  upon, 
or  whether  the  property  still  remained  so  far  in  the 
debtors  as  to  be  liable  to  seizure  under  the  extent. 

The  case  was  submitted  to  the  consideration  of  the 
Judges,  who,  on  the  25th  May  and  25th  June,  delivered 
their  opinions.  The  House  of  Lords  took  time  for 
further  consideration;  and,  on  the  11th  July,  Lord 
Tenderden  and  the  Lord  Chancellor  (Brougham)  ex* 
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pressed  their  concurrence  with  the  opinion  of  the  ma-       1 832. 
jority  of  the  Judges.  '^^ 

V, 

Mr.  Justice  Patteson. — In  this  case  your  Lordships^  and  another. 

have  propounded  two  questions  for  the  opinions  of  the 

Judges.     Isty   A   common  person  brings  his  action 

against  another,  and  obtains  judgment ;  issues  a  writ 

of  Jieri  facias  upon  that  judgment,  and  delivers  the  writ 

to  the  sheriff,  who,  in  execution  thereof,  seizes  the  goods 

of  the  Defendant:  while  the  goods  remain  in  the  sheriff's 

hands,  and  before  he  has  sold  them,  a  writ  of  extent 

in  aid  is  issued  against  the  same  Defendant,  as  debtor 

of  a  debtor  of  the  Crown,  tested  after  the  seizure  under 

the  writ  of  jferi  facias^  and  is  delivered  to  the  said 

sheriff :  shall  this  writ  of  extent  be  executed  by  the 

sheriff  by  extending  the  same  goods,  seizing  them  into 

the  King's   hands,    and   selling  them  to  satisfy  the 

Crown's  debts,  without  regard  to  the  writ  oi Jieri  facias 

under  which  he  had  first  seized  them  ? 

2d.  All  other  things  remaining  the  same,  does  it 
make  anv  difference  whether  the  writ  of  extent  was  iii 
chief  or  in  aid  ? 

Upon  the  first  question  much  difference  of  opinion 
W  long  existed,  and  there  are  conflicting  decisions  of 
the  courts  of  law.  Your  Lordships  therefore  will  not 
be  surprised  to  find  that  the  Judges  have  not  been  able 
to  agree,  and  it  hais  become  my  duty  to  state  my 
opinion  upon  it.  I  apprehend  that  the  answer  to  this 
question  depends  upon  two  points;  first,  whether  the 
property  in  the  goods  is  so  altered  by  the  seizure  of 
the  sheriff  under  \\\e  fieri  facias,  that  the  extent  cannot 
take  effect ;  and,  secondly,  whether  the  statute  83  H.  8, 
C'  39,  s.  74,  bars  the  right  of  the  Crown.  As  to  the 
first  point :  At  common  law  the  goods  of  the  debtor 
Were  bound  from  the  teste  of  a  writ  oi fieri  facias  at  the 
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1832.       suit  of  a  common  person,  as  well. as  from  the  teste  of 
Giles       ^^®  King's  writ.    This,  as  to  common  persons,  is  altered 
^.  by  the  statute  29  C.  2,  c.  3,  s.  16,  since  which  they 

and  another.  ^^^  bouud  Only  from  the  delivery  of  the  writ  q^  fieri 
facias  to  the  sheriff.  The  Crown,  however,  not  being 
named  in  that  statute,  goods  are  still  bound  from  the 
teste  of  the  King's  writ.  But  this  binding,  in  the  case 
both  of  the  King  and  of  a  common  person,  relates  only 
to  the  debtor  himself  and  his  acts,  so  as  to  vacate  any 
intermediate  assignment  made  by  him  otherwise  than 
in  market  overt,  3  Lev.  191,  Phillips  and  Thompson. 
(Per  Lord  Hard wicke,  2  Eq.  Cas.  Abr.  381,  Lowthall 
V.  Tomkins ;  and  per  Lord  Ellenborough,  4  East,  538, 
Payne  and  Drewe ;  and  many  other  cases.)  And  even 
when  made  in  market  overt,  in  the  case  of  the  King,  it 
in  no  way  affects  the  priority  of  conflicting  writs.  The 
rule  as  to  priority  between  common  persons  always  was, 
that  the  writ  which  was  first  delivered  to  the  sheriff 
should  be  first  executed,  without  regard  to  the  teste ; 
but  between  the  King  and  a  subject,  that  the  King's 
writ,  though  delivered  last,  should  be  preferred  first,  on 
the  ground  expressed  by  Lord  Coke,  9  Rep.  129,  ^• 
Quick's  case :  Quandojus  domini  regis  et  subditi  insimul 
concurrunt^  jus  regis  prceferri  debet.  And  this  also 
without  regard  to  the  teste.  If,  therefore,  a  writ  offeri 
facias  at  the  suit  of  a  common  person  may  be  delivered 
to  the  sheriff,  and,  before  any  seizure  made  by  him 
under  that  writ,  a  writ  of  extent  at  the  suit  of  the 
King,  tested  after  the  delivery  of  the  feri  facias^  be 
delivered  to  him,  it  is  not  doubted  but  that  the  sheriff 
would  be  bound  to  execute  the  writ  of  extent  in  pre- 
ference to  Wieferi facias.  In  the  case,  indeed,  stated 
by  your  Lordships,  the  sheriff  had  already  seized  under 
the  writ  o^  fieri  facias  before  the  writ  of  extent  was 
delivered  to  him  :  what  then  is  the  effect  of  that  seizure  ? 
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If  by  it  the  writ  oli fieri  facias  is  executed,  if  the  rights  1832. 
of  the  King  and  the  subject  no  longer  run  together,  if  giles 
the  property  in  the  goods  be  taken  out  of  the  debtor,  caovER 
then  the  ^rit  of  extents  is'  too  late,  it  has  nothing  on  andaoothcr. 
which  to  operate*  •  Bat  if  the  seizure  of  the  goods  be 
but  an  inceptiod  of  the  execution,  if  the  rights  of  the 
King  and  the  subject  are  still  conflicting,  if  the  general 
property  in  the  goods  still  remain  in  the  debtor,  then 
the  maxim  will  still  apply,  and  the  King's  right  must 
be  preferred.  It  is  not  pretended  in  any  of  the  autho- 
rities, except  in  some  supposed  loose  dicta^  that  by 
seizure  of  the  goods  any  property  therein  is  acquired 
by  the  creditor ;  so  far  is  this  from  being  the  case,  that 
when  goods  were  seized  by  the  sheriflf  under  one  writ 
(which  had  been  last  delivered),  it  was  held  that  he 
might  sell  under  the  writ  of  another  creditor,  which 
had  been  first  delivered,  but  under  which  he  had  not 
seized  ;  i  T.  R.  729,  Hutchinson  v.  Johnston ;  and  see 
7  Taunt.  56,  Jones  v.  Atherton.  Now  if  the  seizure 
under  a  writ  of  fieri  facias  executed  the  writ,  if  it 
changed  that  property,  and  vested  it  in  the  creditor, 
how  came  it  that  the  sheriff,  having  seized  under  the 
second  writ,  was  not  compelled  to  sell  under  that  writ  ? 
It  cannot  be  said  that  the  reason  was  because  the  pro- 
perty was  bound  and  altered  by  the  delivery  of  the  first 
writ,  and  therefore  the  goods  could  not  be  taken  under 
the  last,  since  it  was  held  in  4  East,  532,  Payne  v. 
jDrewCy  that  if  the  sheriff  sell  under  the  writ  last  de- 
livered, the  creditor  whose  writ  was  first  delivered 
cannot  follow  the  goods  or  their  proceeds,  though  he 
has  his  remedy  against  the  sheriff;  and  the  same  point 
had  long  before  been  determined  in  Smallcomb  v.  Cross j 
1  Lord  Raym.  251,  1  Salk.  320,  and  other  cases.  It 
seems  to  me  to  be  clear  from  these  cases,  that  the 
seizure  of  goods  by  the  sheriff  will  not  make  any  dif- 
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1832;  ference  as  to  tiie  rights  of  creditors  under  conflicting 
^^  writs,  any  more  than  the  teste  of  the  writs  does,  and 
v;  will  not  vest  any  property  whatever  in  the  creditor 
and  another,  ^'^^r  whose  writ  the  seizure  is  made,  in  the  cases  of 
common  persons ;  why  then  should  it  make  any  dif- 
ference in  the  case  of  the  Crown  and  a  subject?  It  is 
true  that  in  one  report  of  the  case  of  Wilbraham  v. 
Snaw^  I  Lev.  282,  Lord  C.  J.  Kelynge  is  made  to  say, 
that  "  the  property  is  altered  from  the  owner  and  given 
"  to  the  party  at  whose  suit ;"  but  the  reporter  adds  a 
quare^  and  the  other  reports  of  the  same  case  do  not 
mention  this  supposed  dictum.  Again,  in  one  report 
of  Clerk  v.  JVitherSy  2  Lord  Raym.  1075,  Gould,  Jus- 
ticct  is  made  to  refer  to  this  supposed  dictum  of  Lord 
C.  J*  Kelynge ;  but  in  another  report  of  the  same  case, 
6  Mad.  293,  Gould,  J.  is  made  to  say  only  that  Lord 
C.  J.  Kelynge  held,  in  Wilbraham  v.  SnoWy  that  the 
sheriff  gained  a  general  property  by  seizure;  whereas 
the  other  Judges  held  that  he  gained  a  special  pro-* 
perty  only  j  and  Powys,  J.,  is  made  to  say  that  the 
general  property  remained  perhaps  in  abeyance;  all 
which  shows  only  the  inaccuracy  of  the  reporters  or 
the  doubtful  groquds  of  the  decision ;  and  as  a  special 
property  in  the  sheriff  is  quite  sufficient  ground  to  war- 
rant the  decision,  no  other  ground  beyond  that  can 
reasonably  be  taken  to  have  been  established. 
.  That  the  general  property  in  gQods,  even  after 
seizure,  remains  in  the  debtor,  is  clear  from  this,  that 
the  debtor  may  after  seizure,  by  payment,  suspend  the 
sale  and  stay  the  execution,  2  Show.  87,  The  King  v. 
Bird;  and  have  back  his  goods  without  any  bill  of  sale 
or  assignment  from  the  sheriff*  or  creditor.  And  again, 
that  if  the  sheriff,  after  selling  a  sufficient  quantity  of 
goods  seized  to  satisfy  the  debt,  proceed  to  sell  more, 
trover  will  lie  against  him  at  the  suit  of  the  debtor ;  but 
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if  the  property  by  seizure  is  taken  out  of  tbe  debtor,  il       i832i 
must  be  so  taken  as  to  all  the  goods  seized ;  and  what      ^^^^ 
has  operated  to  restore  it  ?    Still  it  is  said  that  by  the         v. 
seizure  a  special  property  vests  in  the  sheriff,  and  that  ^nd  anotbef. 
this  is  an  alteration  of  property  sufficient  to  protect  the 
rights  of  the  execution  creditor,  and  to  prevent  the 
Crown  from  taking  otherwise^  than  subject  to  those 
rights.     It  is  undoubtedly  true  that  the  sheri£f  does  by 
the  seizure  acquire  a  special  property  in  the  goods ; 
he  may  maintain  trespass  or  trover  for  them^  JVilbra^ 
ham  V.  Snow,  2  Saund.  4? ;  1  Sid.  438 ;  1  V6ntris,  52 ; 

1  Keb.  282 ;  1  Mod.  SO ;  2  Keb.  518,  S.  C. ;  and  see 

2  Saund.  344,  Mildmay  v.  Smith.  He  is  answerable  to 
the  creditor  if  they  be  rescued,  and  he  is  bound  to  sell 
them,  2  Lord  Raym.  1075,  Clerk  v.  JVithei's ;  6  Mod; 
290;  11  Mod.  34;  Salk.  322;  Holt,  303,  646,  S.  C. 
But  on  full  consideration  it  seems  to  me  that  this  pro- 
perty vested  in  the  sheriff  by  seizure  is  merely  that 
which  results  from  his  being  the  appointed  officer  of 
the  law,  and  to  enable  him  to  sell  goods,  and  to  raise 
the  money,  not  that  thereby  the  property  is  taken  out 
of  the  debtor.  The  goods  are  in  substance  in  custodia 
legis ;  the  seizure  made  by  the  officer  of  the  law  is  for 
the  benefit  of  those  who  are  by  law  entitled ;  it  is 
made  against  the  will  of  the  debtor,  and  no  property 
is  transferred  by  any  act  of  his  to  the  sheriff.  In  this 
respect  it  differs  from  all  cases  of  special  property,  and 
of  charges  on  goods  created  by  the  debtor  whilst  he 
has  the  absolute  dominion  over  the  goods.  It  is  con- 
ceded that  the  Crown  cannot  avoid  an  equitable  mort- 
gage, Casberdv.  Attorney  -  General,  6  Price,  411 ;  or  the 
lien  of  a  factor.  The  King  v.  Lee,  6  Price,  369 ;  or  of  a 
wharfinger.  The  King  y.  Humphry,  1  M'Gleland  & 
Younge,  173  ;  or  a  bond  Jide  assignment  in  trust  for 
creditors,  The  King  y.  Watson,  Weston  on  Extents, 
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1832.  115;  or  any  other  similar  assignment  or  charge,  be- 
^^Q^^  cause  they  are  created  when  the  debtor  has  legal  power 
_  ^'         and  autiiority  to  create  them,  and  attach  upon  the  sfoods 
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and  another,  before  the  proccss  of  the  Crown,  and  the  Crown  can 
only  take  the  goods  subject  to  such  liabilities  as  tiie 
debtor  has  legally  created.  In  the  case,  however,  of  a 
seizure  by  the  sheriff^  the  debtor  has  created  no  liabi- 
lity, and  the  Crown  has  a  right  to  say  that  the  sheriff, 
whilst  the  goods  are  in  his  hands,  holds  them  for  the 
benefit  of  any  one  who  may  have  a  legal  charge  against 
them  as  the  property  of  the  debtor.  One  instance 
apparently  showing  that  a  Jieri  facias  is  executed  by 
seizure  of  the  goods,  is  that  of  the  bankruptcy  of  the 
debtor  after  the  seizure  and  before  sale,  in  which  the 
assignment  of  the  commissioners  does  not  pass  the 
property  in  the  goods  to  the  assignees,  although  it 
relates  back  to  the  act  of  bankruptcy ;  and  although 
the  words  of  the  statute,  21  Jac.  1,  c.  19,  s.  9,  respect- 
ing the  distribution  of  bankrupts'  effects,  compel  cre- 
ditors, upon  judgment,  "  whereof  there  is  no  execution 
**  or  extent  served  and  executed"  upon  the  lands  or 
goods  before  the  bankruptcy,  to  come  in  pari  passu 
with  other  creditors.  And  even  a  fraction  of  a  day  is 
made  in  favour  of  the  Jieri  JadaSy  Thomas  v.  Desanges, 
2  B.  &  A.  586.  It  is  argued,  therefore,  that  the  courts  of 
law,  by  holding  that  seizure  under  an  execution  before 
an  act  of  bankruptcy  prevents  the  execution  creditor 
from  being  driven  to  come  in  with  the  other  creditors, 
have  in  effect  held  that  by  such  seizure  the  execution  is 
served  and  executed.  Now  it  is  to  be  observed,  that 
at  the  time  of  the  passing  of  the  21  Jac.  1,  goods  were 
bound  from  the  teste  of  a  jfteri  facias  as  against  the 
debtor's  own  acts ;  and  it  seems  not  improbable  that  this 
provision  of  the  statute  might  be  intended  to  guard 
against  creditors  who  might  have  sued  out  a  writ,  and 
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so  bound  the  debtor's  goods,  but  still  abstained  from        i832. 
putting  it  in  force  till  after  an  act  of  bankruptcy ;  which      "gJ^J]^ 
would  be  in  conformity  to  the  principle  of  the  subse-  ''• 

quent  sect  11,  as  to  goods  in  the  possession  of  the  and  another, 
bankrupt,  by  consent  of  the  true  owners.  Besides  the 
goods  when  seized  are  the  goods  of  the  debtor,  and  if 
the  effect  of  the  seizure  were  to  be  done  away  with  by 
a  subsequent  act  of  bankruptcy,  it  would  enable  the 
debtor,  by  his  own  act,  to  defeat  the  creditor.  The 
Courts,  therefore,  have  construed  the  words  in  that  Act 
as  applying  to  a  seizure,  not  to  a  sale.  At  all  events, 
whether  this  conjecture  be  right  or  wrong,  the  decisions 
amount  only  to  a  construction  of  words  in  a  particular 
Act  of  Parliament,  with  reference  to  the  scope  and 
object  of  the  Act,  and  cannot  affect  the  general  law ; 
and  it  is  also  to  be  remembered,  that  the  Crown  is  not 
mentioned  in  or  bound  by  that  Act.  The  case  oi  Clerk 
V.  IVitherSy  2  Lord  Raym.  1072,  is  also  pressed  as 
establishing  the  doctrine  that  the  property  is  taken  out 
of  the  debtor  by  the  sheriff's  seizure ;  but  no  such  doc- 
trine is  there  laid  down.  The  facts  of  the  case  were 
shortly  these :  an  administrator  recovered  a  judgment 
by  default  against  Clerk ;  he  sued  out  ^Jierifadasj  and 
Withers,  the  then  sheriff,  seized  Clerk's  goods  :  before 
sale  the  administrator  died  ;  then  Clerk  sued  Withers 
(who  had  gone  out  of  office  in  the  meantime)  to  have 
restitution  of  his  goods,  contending,  that  as  the  plaintiff 
was  an  administrator,  his  executor  or  administrator 
could  not  have  the  benefit  of  the  judgment,  and  that 
any  new  administrator,  de  bonis  non,  could  not,  because 
the  judgment  was  by  default.  Another  point  was  raised, 
which  is  not  material  here,  as  to  Withers  having  quitted 
office  :  after  much  argument,  it  was  held  that  the  action 
would  not  lie,  because  Clerk  was  discharged  from  the 
debt  by  the  seizure  of  the  sheriff,  ad  valentiam,  and 
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1632.  Ijbftt  the  {Sheriff,  having  seized  in  the  lifetime  of  the 
^^^^  plaintiff,  must  account  to  his  representatives.  AH  this 
V-  is  perfectly  consistent  with  the  position  that  the  general 
and  another*  property  in  the  goods,  even  after  seizure,  remained  in 
Clerk,  and  estfbblishes  only  that  the  debtor  himself  can- 
not defeat  an  execution  once  begun,  nor  get  back  his 
goods  after  seizure  under  ^Jieri  facias  without  payment 
of  the  debt 

It  is  urged  also,  that  when  goods  axe  once  seized 
under  B.Ji&ifaciaSi  the  sheriff  must  go  on  to  perfect  the 
execution,  and  that  even  a  writ  of  error  will  not  operate 
as  a  supersedeas.  The  cases  to  establish  this  position 
are  somewhat  confused ;  but  admitting  it  to  be  esta^ 
blished,  the  doctrine  of  change  of  property  does  not 
follow,  for  the  bringing  the  writ  of  error  is  here  also 
the  act  of  the  debtor  hitnself. 

For  these  reasons,  and  on  the  authority  of  the  cases 

I  have  mentioned,  and  some  others  to  which  I  must 

refer  hereafter,  I  conceive  that  the  property  in  the  goods 

is  not  so  altered  by  the  seizure  of  the  sheriff  under  the 

fieri  facias  as  that  the  extent  cannot  take  effect 

I  come  now  to  consider  what  is  the  effect  of  the 
statute  33  H.  8,  c.  39,  s.  7"^*  Premising,  that  it  appears 
to  me  somewhat  doubtful  whether  that  section  applies 
to  any  writ  of  extent  issued  in  the  fir^t  instance,  com* 
monly  called  an  immediate  writ  of  extent,  and  whether 
it  was  not  intended  to  apply  only  to  the  King's  vnrits 
of  execution,  after  judgment  or  award  of  execution  ol>p 
tained  by  him  in  a  suit,  I  am  of  opinion,  that  if  it  does 
apply  to  such  an  extent  as  the  present,  it  does  not,  under 
the  circumstances  stated,  prevent  its  priority.  That 
statute  created  certain  new  Courts ;  and  it  must  be  ad- 
mitted that  it  gave  the  King  some  new  rights,  for  the 
50th  section  gives  to  bonds  made  to  the  King  the  effect 
of  statutes  staple,  and  the  53d  section  gives  the  King 
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the  same  remedy  on  those  bonds  as  the  subject  had  had 
on  statutes  staple.     Then,  after  various  other  matters, 
comes  the  74th  section,  at  a  great  distance ;  and  it  is 
this  :  "  That  if  any  suit  be  commenced  or  taken,  or  any 
process  be  hereafter  awarded  for  the  King,  for  the 
recovery  of  any  of  the  King's  debts,  that  then  the 
same  suit  or  process  shall  be  preferred  before  the  suit 
of  any  person  or  persons ;  and  that  our  sovereign 
Lord  the  King,  his  heirs  and  successors,  shall  have 
first  execution  against  any  defendant  or  defendants, 
**  of  and  for  his  said  debts,  before  any  other  person  or 
persons,  so  always  that  the  King's  said  suit  be  taken 
or  commenced,  or  process  awarded  for  the  said  debt, 
at  the  suit  of  our  said  sovereign  Lord  the  King,  his 
heirs  or  successors,  before  judgment  given  for  the 
"  said  other  person  or  persons."     Now,  in  order  to 
arrive  at  the  true  meaning  of  this  clause,  I  think  we 
must  look  at  the  state  of  the  law  before  and  at  the  time 
of  the  passing  of  the  Act.     At  common  law,  the  King 
might  by  his  writ  of  protection  prevent  any  subject  from 
suing  his  debtor  at  all,  until  the  King's  debt  was  satis- 
fied ;  Co-  Litt.  131.  a.    By  statute  25  Edw.  S,  c.  19,  it 
was  provided,  that  notwithstanding  such  writs  of  pro- 
tection, the  subject  creditor  might  sue  the  debtor  to 
judgment,  but  not  have  execution  till  the  King  s  debt 
was  satisfied  ;  and  if  the  creditor  would  undertake  for 
the  King's  debt,  he  should  then  have  execution  both  for 
it  and  his  own.  Such  writs  of  protection  have  long  since 
ceased ;  and  Lord  Coke  says,  that  he  cannot  say  any- 
thing of  them  from  his  own  experience,  but  there  is  no 
doubt  that  they  were  in  use  at  the  time  of  the  passing 
33  H.  8,  that  Act  having,  by  the  50th  section,  made 
bond  debts  to  the  King,  binding  on  the  land  of  the 
debtor  from  the  date  of  the  bond,  which  they  were  not 
before.     The  74th  section  seems  to  have  been  inserted 
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for  the  beneffit  of  the  subject,  pritnarily  witfi  a  view  to 
land,  and  so  as  to  prevent  the  King's  bonds  from  bind*- 
ing  the  land  as  against  the  judgment  of  a  subject, 
which  also  bound  the  land,  unless  the  King,  by  putting 
his  bond  in  force  before  such  judgment  obtained,  had 
expressed  his  intention  so  to  bind  it.  But  the  74th 
section  was  also  inserted,  as  it  seems  to  me,  with  refer- 
ence to  the  very  prerogative  of  the  King  of  preventing 
the  execution  of  the  subject,  and  so  having  first  execu- 
tion himiself,  restricted  as  it  was  by  ^  £.  3,  c.  19  $  and 
in  this  view  it  applies  to  all  proceedings  for  recovery 
of  the  King's  debts,  and  to  executions  against  goods  as 
well  as  lands ;  and  it  abridges  the  power  of  the  Crown, 
as  it  has  been  considered  to  do  in  Tlie  Attomey-Generd 
V.  Andrew^  Hard.  23,  and  in  7  Rep.  18.  b.,  Cecir^  case. 
For  since  the  33  H.  8,  the  Crown  cannot  interpose  and 
prevent  the  subject's  execution,  when  he  has  obtained 
judgment  before  the  Crown  process  is  awarded ;  but  in 
that  case  the  subject  may  sue  out  his  execution,  and  reap 
the  funds  of  it,  if  he  can  sell  before  the  King's  execu- 
tion comes  into  the  sheriff's  hands.  By  obtaining  a 
judgment  before  the  Crown  process  is  awarded,  the  «ub. 
ject  entitles  himself  to  run  a  race  with  the  Crown,  so 
to  speak,  which  he  could  not  do  before  the  statute 
33  H.  8,  nor,  as  I  apprehend,  can  do  even  now,  where 
he  has  not  so  obtained  judgment ;  although,  in  all  cases» 
according  to  The  Attorney-General  v.  Forty  reported  in 
a  note  to  The  King  v.  Giles^  8  Price,  364,  if  the  Crown 
suffers  the  goods  to  be  sold  under  a^eri  facias^  before 
it  interposes,  its  process  is  too  late,  whether  sued  out 
before  or  after  judgment  obtained  by  the  subject.  The 
statute  33  H.  8,  not  only,  as  I  humbly  conceive,  enables 
the  subject  to  run  a  race  with  the  Crown,  in  certain 
cases,  but  it  leaves  the  issue  of  that  race  to  depend  on 
the  common  law  maxim  which  1  stated  long  ago, 
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Quandojus  domni  Regis,  Sec,  which  maxim  is  not  de-       1832. 
nied)  and  is  established  by  numerous  cases ;  otherwise, 
if  the  words  of  the  74th  section  are  to  be  taken  in  their 
literal  sense,  this  absurd  consequence,  among  others,   ^^^^0^, 
would  follow,  that  if  a  subject  obtained  a  judgment,  but 
did  not  take  out  execution  for  six  months,  another  sub- 
ject might  in  the  interim  commence  a  suit,  proceed  to 
Judgment,  take  out  a^ri  facias^  and  deliver  it  to  the 
dieriff,  and  so  obtain  priority,  but  that  the  Crown  could 
not,  as  it  is  well  put  in  the  argument  in  Rorke  v.Dayrdl, 
4  T.  R.  406.    HA.  recover  judgment  against  the  King's 
debtor  on  1st  January,  but  do  not  deliver  his  writ  of 
execution  till  the  4th,  and  B.  also  recover  judgment 
against  the  same  person  on  the  3d,  and  deliver  his  writ 
on  the  same  day,  and  on  the  2d  an  extent  issues  at  the 
«uit  of  the  Crown,  and  is  delivered  to  the  sheriflf;  ac- 
cordmg  to  the  construction  contended  for,  this  absur- 
dity would  follow,  that  the  King  would  not  be  preferred 
as  against  A.^  though  he  would  as  against  B.    And  yet 
it  must  be  admitted  that  B.  is  entitled  to  a  preference 
against  A.    The  literal  meaning  of  the  words  of  this 
section  cannot,  therefore,  be  adopted ;  nor  am  I  able  to 
fiee  any  construction  that  can  reasonably  be  put  upon 
the  statute  other  than  that  which  I  have  imperfectly 
•expressed ;  but  will  be  found  infinitely  better  stated  in 
Mr.  Baron  Graham's  judgment  in  this  very  case,  8  Price, 
362,  and  in  Lord  Chief  Baron  Macdonald's  judgment 
in  The  King  v.  Wells  and  Allnut^  reported  in  a  note  to 
Thurston  v.  MillSi  16  East,  278.   Mr.  West  says,  in  his 
book  on  Extents,  p.  108,  that  the  statute  33  Hen.  8« 
gave  the  Crown  a  new  kind  of  execution  for  all  its  debts, 
a  species  too  of  execution  which  before  the  statute  was 
-the  subject's,  and  the  subject's  only.    This  he  deduces 
from  the  50th  &  5Sd  sections  of  that  Act.     I  think  that 
,he  is  wrong  in  that  view  of  the  statute;  and  that  the  pro- 
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.1852.       ceeding  by  extent  in  the  first  instance/at  the  suit  of  the 
'tT'    '     Crown,  existed  lone:  before  the  statute  SS  Hen.  8,  and 
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V,  was  only  modified  and  restricted  by  that  Act :    but 

and  Mother,  whether  he  be  right  or  wrong  is  not,  in  my  humble 
opinion,  material ;  for  even  if  he  be  right,  I  still  hold 
that  the  true  construction  is  that  which  I  have  already 
expressed.  I  will  now  proceed  to  consider  some  of  the 
cases  in  which  this  question  has  arisen  or  been  dis- 
cussed.    And  first,  the  case  ofUppom  v.  Summery  2  Bl. 
1251  &  1294.     The  judgment  was  given  by  Justice 
Gould,  in  Easter  Term,  9  Geo.  3,  delivering  the  opinion 
of  Lord  Chief  Justice  de  Grey  himself,  Nares  and 
Blackstone  Justices:    he  grounds  his  judgment,  first, 
on  the  statute  S3  Hen.  8,  as  to  which  I  have  already 
spoken;  and,  secondly,  on  authorities  which  I  will  pro- 
ceed to  examine.    He  first  distinguishes  Stringefellotus 
case,  Dyer,  67.  b.,  as  not  having  arisen  on  a  judgment 
but  on  a  statute  staple,  and  therefore  not  being  within 
the  provisions  of  33  Hen.  8 ;  and  then  relies  on  the 
case  of  Lechmere  v.  Thorowgoody  3  Mod.  236,  and  The 
Attorney 'General  v.  Andrews^  and  on  a  passage  in  the 
Digest  by  Lord  Chief  Baron  Comyns,  who,  tit.  Debt, 
(G.  8,)  after  citing  33  Hen.  8,  says,  "  therefore  if  execu- 
"  tion  be  upon  a  judgment  against  the  King's  debtor, 
**  and  before  a  venditioni  ejrponaSf  an  extent  comes  at  the 
'^  King's  suit,  those  goods  cannot  be  taken  upon  the  ex- 
"  tent,"  and  cites  for  this  position  the  two  cases  just  above 
mentioned;  and  Gould,  J.  also  mentions  the  ease  of  TTie 
King  v.  Dickenson^  Parker,  262.     That  was  a  question 
as  to  administration  of  assets,  in  which  the  point  decided 
was  that  a  judgment  creditor  of  the  deceased  should  be 
preferred  to  a  simple-contract  creditor,  who,  being  a 
debtor  to  the  Crown,  had,  after  the  death  of  the  de- 
ceased, procured  an  extent  in  aid;  a  case  wholly  foreign 
to  the  question  in  Uppom  v.  Summer.    The  authorities. 
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therefore,  on  which  Lord  Chief  Baron  Comyns  and        J832. 
Gould  Judge,  rely,  are  reduced  to  the  two  before  men- 
tioned, Lechmere  v,  Thorowgood^    and  The  Attorney-  v. 

General  v.  Andrew.    Gould,  J.  says,  that  the  former  of   and  another, 
these  cases  is  obscure,  arising  from  its  being  reported 

piecemeal,  and  in  different  books,  and  recommends 
reading  them  in  order  of  time  as  they  occur,  viz.  the 
pleadings,  2  Jac.  Q ;  2  Ventr.  159 ;  the  first  argument, 
4  Jac.  2.,  S  Mod.  286 ;  the  second  argument  and  judg- 
ment, 1  Wm.  &  Mary,  Comb.  123;  1  Show.  12;  and 
a  subsequent  action  between  the  same  parties,  in  effect, 
in  the  Common  Pleas,  in  Lechmere  v.  Toplady^  2  Ventr. 
169;    1  Show.   146.     I  have  read  them  all  in  that 
order,  and  although  there  are  some  loose  dicta  and 
extra-judicial  matters  stated,  yet  it  is  easy  to  find  out 
what  points  were  really  determined;  and  they  were 
simply  these:   1st,  that  in  an  action  of  trespass  by  as- 
signees of  a  bankrupt  against  a  sheriff,  who  had  seized 
goods  under  a  Jieri  facias  after  a  secret  act  of  bank- 
ruptcy, the  sheriff  could  not  be  made  a  trespasser  by 
relation;    this  was  Lechmere  v.   Thorowgood.     And, 
2dly,  that  in  an  action  of  trover^  for  the  same  seizure, 
against  the  execution  creditor,  the  judgment  for  the 
sheriff  in  the  action  of  trespass  was  a  good  bar  by  way 
of  estoppel;  that  was  Lechmere  v.  Toplady.     I  do 
not  mean  to  say  that  I  at  all  agree  to  the  decision 
on    the  last  point;    but  it  was   the   point  decided, 
and  the   only  point.^     With  respect  to  Lechmere   v. 
Thorowgood  the  facts  were  shortly  these: — The  sheriff 
seized  goods  of  one  Toplady  on  the  29th  of  April,  under 
^ji.fa.y  afler  a  secret  act  of  bankruptcy,  committed  on 
the  28th  of  April;  and  whilst  the  goods  remained  in  his 
hands  unsold,  viz.  on  the  4th  of  May,  an  extent,  at  the 
suit  of  the  Crown  against  Toplady,  was  delivered  to  him. 
On  the  5th  of  May  a  commission  of  bankruptcy  issued 
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1832.       against  Toplady,  under  which  the  plaiiiti&  were  ap- 

"^    '      pointed  assignees,  and  sued  the  sheriff  in  trespass,  a 

V.         special  verdict  was  found,  and  it  was  held  that  the 

and  anoSer.    ^ction  would  not  lie.     Some  of  the  reports  say  that  it 

was  held  that  the  extent  came  too  late,  but  this  point 
could  not  have  been  determined,  for  the  Ct'own  was  no 
party  to  the  suit  and  was  not  heard ;  therefore  no  right  of 
the  Crown  could  be  decided  in  it.  Again,  the  Crown  and 
the  execution  creditor  were  on  the  same  side,  the  sheriff 
the  defendant,  having  seized  for  both,  no  point  there- 
fore as  between  them  could  arise  in  the  case,  especially 
as  the  defendant  succeeded,  because  it  was  held  that 
the  sheriff  could  not  be  made  a  trespasser  by  relation. 
All  the  reports  agree  in  stating  that  to  be  the  point 
decided,  even  Comberbach  so  states,  although  he 
makes  Lord  Chief  Justice  Holt  say,  "  The  property 
"  in  goods  is  vested  by  the  delivery  of  the  ^eri  facias^ 
*•  and  extent  afterwards  for  the  King  comes  too  late, 
and  this  by  the  Statute  of  Frauds  and  Perjuries.**  This 
must  be  a  mistake ;  it  is  contrary  to  Lord  Holt's  own 
position  in  Smallcomb  v.  Cross,  Lord  Raym.  252,  it 
is  wholly  beside  the  question  before  him,  and  makes 
him  consider  the  statute  as  binding  on  the  King,  who 
is  not  named  in  it.  Lord  Mansfield,  in  Cooper  v. 
Chitty,  1  Burr.  SQ,  says  that  Lord  Holt  could  never 
say  that  the  property  in  the  goods  vested  by  the  de- 
livery of  the  jlfen  facias,  and  that  the  extent  for  the 
King  afterwards  came  too  late ;  and  adds,  no  inception 
of  an  execution  can  bar  the  Crown  ;  and  Lord  Ellen- 
borough  also  points  out  the  inaccuracy  of  Comberbach 
very  forcibly  in  4  East,  539,  Payne  v.  Brewe.  With 
respect  to  the  case  of  The  Attorney-General  v.  Andrew^ 
it  is  quite  apparent  from  a  perusal  of  that  case  that  the 
execution,  which  was  by  ekgity  was  perfected  and  com- 
pleted by  delivery  of  the  lands  before  the  King's  writ 
issued;  and  then,  as  Lord  Chief  Baron  Steel  says. 
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•*  the  subject's  title  is  prior  to  the  King's,  and  is  ex-  ib32. 
*^  ecuted."  The  same  law  and  the  same  consequences  giles 
have  since  been  held  to  attach  in  The  Attome^General  q^^vee 
V.  Fartj  and  in  Swain  v.  Morlandj  1  Bro.  &  Bing,  S70.  and  anotber. 
The  two  cases  cited,  therefore,  do  not  bear  out  the 
position  of  Lord  Chief  Baron  Comyns,  nor  the  de- 
cision in  Uppam  v.  Summer ;  and  that  decision  must 
be  supported,  if  at  all,  on  the  statute  33  Hen.  8,  on 
which  I  have  already  remarked.  The  next  case  is 
Rorke  v.  Dayrell,  4  T.  R.  402.  That  case  was  de- 
cided principally  on  the  authority  of  Uppam  v.  Summer 
and  the  authorities  there  cited,  and  if  they  should 
be  wrong,  the  decision  in  Rorke  v.  Dayrell  is  wrong 
also.  Lord  Kenyon  puts  the  case  on  the  ground  of 
change  of  property,  for  he  says,  **  that  as  long  as  the 
^'  property  of  the  debtor  remains  unaltered,  and  an 
^'  execution  at  the  suit  of  a  subject  and  an  extent  at 
'^  the  King's  suit  issue  against  the  debtor,  the  title 
"  of  the  latter  must  prevail,  for  the  point  to  be  con- 
^*  sidered  in  these  cases  is  in  whom  is  the  property." 
He  adds,  ^^  I  have  always  understood  it  to  be  clear 
"  and  settled  (and  this  question  has  very  frequently 
'^  occurred  in  the  Exchequer)  that  if  an  extent  at  the 
^^  suit  of  the  Crown  be  issued  prior  to  the  time  when 
•^  the  subject's  execution  is  delivered  to  the  sheriff,  the 
*^  former  shall  have  the  preference.  But  as  by  com- 
"  mon  law,  abridged  as  it  is  by  the  Statute  of  Frauds, 
"  the  property  of  the  debtor's  goods  is  bound  by  the 
**  delivery  of  the  writ  to  the  sheriff,  there  then  remains 
^*  no  property  in  the  debtor  on  which  the  prerogative 
"  of  the  Crown  can  attach."  Now,  with  all  possible 
respect  for  every  thing  which  fell  from  Lord  Kenyon, 
I  humbly  conceive  that  he  has  here  confounded  the 
binding  the  property  in  goods  and  the  alteration  of 
the  property,  and  that  he  is  mistaken  in  supposing  that 

o  4 


Giles 

V. 


88  CASES  IN  THE  HOUSE  OF  LORDS 

1832.       the  property  in  goods  is  or  ever  was  at  all  bound  or 
altered  either  by  the  teste  or  delivery  of  the  writ  as 
regards  conflicting  writs,  and  that  the  binding  is  only 
and  another    ^  regards  the  debtor  himself,  as  I  have  before  shown ; 
and  if  so,  the  very  foundation  of  his  judgment  fails  : 
the  other  Judges  put  the  case  on  the  statute  33  Hen.  8. 
These  are  the  only  decisions  in  favour  of  the  subject's 
execution ;  for  Thurston  v.  Mills,  16  East,  254,  went  off 
on  another  point     Against  them  are  the  uniform  de- 
cisions of  the  Court  of  Exchequer,  one  of  which  is 
reported  at  length,  viz.  The  King  v.  fFells  and  Allnutt,  in 
the  note  to  Thurston  v.  Mills,  16  East,  278 :  this  is 
subsequent  to  both  Uppom  v.  Summer  and  Rorke  v. 
Dayrell,  which  are  cited  and  relied  on  in  argument. 
Now,  without  fully  agreeing  to  every  word  said  by 
Lord  C.  B.  Macdonald,  in  giving  the  judgment  of  the 
Court,   (some  of  whose  positions,  according  to  the 
letter,  I  confess  appear  to  me  untenable,)  I,  for  one, 
am  perfectly  satisfied  with  the  general  reasons  given 
in  that  judgment.  The  same  point  was  again  discussed 
and  decided  in  The  King  v.  Sloper  and  Allen^  6  Price, 
114,  which  is  still  later.     There  are  other  prior  cases 
to  which  I  could  briefly  refer ;  and,  first,  Stringefelhw 
V.    Brotvnsoppe,   Dyer,   67i  b.,    which   was    decided 
Mich.  T.  3  Edw.  6,  seven  or  eight  years  after  the 
S3  Hen.  8.     In  that  case,  the  sheriff*  seized  Brown- 
soppe's  goods  under  an  extendi  facias  upon  a  statute 
staple,  at  the  suit  of  Stringefellow,  and  before  any  writ 
oi liberate  the  King's  writ  of  extent  came  into  his  hands; 
and  the  Court  held  that  the  King's  writ  should  be  pre- 
ferred, because  the  property  in  the  goods  was  not  in 
Stringefellow  before  they  were  delivered  to  him  by 
writ  of  liberate.  It  is  said  that  this  is  no  authority  to  the 
present  point,  for  that  the  extendi  facias  is  in  the  nature 
of  a  judgment,  and  the  liberate  is  the  execution ;  there* 
fore,  as  a  judgment  operates  no  change  of  property,  so 
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neither  does  seizure  under  the  King's  hands  under  an  1832: 
extendi  facias;  but  that  as  delivery  under  a  liberate  ^^^^ 
operates  a  change  of  property,  so  does  seizure  under  v, 

^Jieri  facias.    Now  I  cannot  understand  this  reasoning   and  mother, 
at  all ;  I  can  see  that  the  award  of  an  extendi  facias 
may  be  and  is  analogous  to  a  judgment,  but  how  a 
seizure  under  it  can  be  so,  I  am  at  a  loss  to  comprehend. 
Again,  I  can  see  how  delivery  under  a  liberate  of  the 
specific  goods  to  the  creditor,  as  is  always  done,  may 
be,  and  is  analogous  to  sale  under  a  fieri  facias^  which 
directs  the  sheriff  to  make  money  of  the  goods ;  but 
how  the  mere  seizure  into  the  sheriff^s  hands  under  a 
fieri  facias  should  be  analogous  to  a  delivery  over  to 
the  creditor  under  a  liberate^  I  am  at  a  loss  to  compre- 
hend :  I  apprehend  that  seizure  under  an  extendi  facias 
is  the  inception  of  the  execution,  and  so  is  seizure  under 
9l  fieri  facias  \  delivery  under  a  liberate  is  the  comple- 
tion, and  so  is  sale  under  a  fieri  facias :  the  only  dif- 
ference is  that  a  liberate  must  issue  to  enable  the  sheriff 
to  deliver  in  the  one  case ;  whereas,  in  the  other,  he 
may  and  ought  to  sell  without  a  venditioni  exponas ; 
but  this  difference  cannot  vary  the  effect  of  the  seizure. 
The  principle  established  in  Stringefellow'8  case,  is,  in 
the  words  of  Lord  Mansfield,  that  no  inception  of  an 
execution  can  bar  the  Crown.    Stringefellauis  case  was 
against  the  opinion  of  some  of  the  profession  at  the 
time,  but  it  has  been  recognized  as  good  law  many 
times  since,  and  seems  to  me  to  be  directly  in  point. 
Next  comes  Curson's  case,  3  Leon.  239,  and  4  Leon. 
10,   which  only  shows  that   after  delivery  under  a 
liberatCy  the  King's  writ  is  too  late.  In  The  King  v.  Peck, 
Bunb.  8,  it  was  taken  for  granted  that  if  an  extent  comes 
after  seizure  under  ^  fieri  facias,  and  before  sale,  it  shall 
be  preferred.  In  The  Attorney-  Generah.  Capelj  2  Show. 
480,  the  point  decided  arose  out  of  a  bankruptcy,  the 
King's  writ  being  preferred  after  an  act  of  bankruptcy 
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1852.  and  before  assignment  by  the  Gommissioners.  It  i» 
GiLsi  ^^  i^  point  to  the  present  question,  but  al  the  end  of 
^  the  judgment  are  these  words  :  '*  Extents  have  been 
and  anoUier*  **  held  good  that  have  been  made  upon  goods  actually 
'^  levied  by  virtue  of  a  ^fieri  facias  and  in  the  sheriff's 
'^  custody,  the  extent  coming  before  a  bill  of  sale  made, 
<<  so  as  the  property  was  not  altered."  Also  in  5  Mod. 
376,  SmaUcomb  v.  Buckingham^  which  is  the  same  case 
as  is  elsewhere  called  Smallcomb  v.  Cross,  there  is  a 
dictum  to  the  same  effect,  and  many  others  in  other 
places,  all  which  dicta  I  merely  notice  to  put  them  in 
opposition  to  other  dicta  as  to  the  vesting  and  altera- 
tion of  property  by  seizure.  Lastly,  comes  the  ease 
of  The  King  v.  Cotton,  Parker,  IIS  ;  that  was  the  case 
of  goods  seized  under  a  distress  for  rent ;  and  it  was 
held  that  they  were  still  liable  to  be  taken  under  an 
extent  at  the  suit  of  the  King,  though  in  the  custody 
of  the  law,  and  therefore  privileged  from  being  taken 
in  execution  by  a  subject.  It  is  said  that  this  case  is 
not  in  point,  because  no  property  at  all  in  the  goods  is 
gained  by  the  distrainer,  who  can  neither  maintain 
trespass  nor  trover  for  them,  and  that  such  is  the  ground 
of  the  decision,  inasmuch  as  it  lay  on  the  claimant  in 
the  Exchequer  to  prove  property  in  himself  against 
the  Crown.  Now  on  looking  at  the  whole  of  the  ela- 
borate judgment  of  Lord  C.  B.  Parker  in  that  case^ 
I  do  not  find  that  he  puts  the  case  on  the  form  of  the 
pleadings,  but  on  the  general  principle  that  the  pro- 
perty is  not  altered,  and  therefore  the  King  has  pre* 
ference,  and  throughout  his  judgment  he  cites  cases 
as  to  the  effect  of  seizure  under  fijieri  facias.  Proceeding 
upon  that  principle,  I  consider  therefore  that  this  case 
is  a  strong  authority  upon  principle,  unless  it  can  be 
shown  that  seizure  by  the  sheriff  alters  the  property, 
and  I  submit  that  the  contrary  has  been  shown.  It 
is  true  that  neither  Stringejellaw's  case  nor  The  Kif^ 
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K  Cottony  are  direct  authorities  with  regard  to  the       1332: 
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Giles 

mbject  obtained  judgment.  v. 

Upon  the  whole,  then,  whether  with  reference  to  the  and  aSo^ei*. 
statute  33  Hen.  8,  or  independent  of  it,  the  main  points 
ippear  to  me  to  be,  was  the  property  changed  by  the 
sdzure,  and  were  the  King's  writ  and  the  subject's  con- 
curring? I  say  that  the  property  was  not  changed,  and 
that  the  writs  were  concurring.  My  answer,  therefore, 
to  the  first  of  your  Lordships  is,  that  in  my  opinion  the 
writ  of  extent  shall  be  executed  by  the  sheri£f  by  ex- 
tending the  same  goods,  seizing  them  into  the  King's 
bands,  and  selling  them  to  satisfy  the  Crown's  debts, 
without  regard  to  the  writ  ofjieri  facias  under  which 
be  had  first  seized  them.  With  regard  to  the  second 
question,  I  find  it  uniformly  considered  that  (when  once 
it  has  issued)  an  extent  in  aid  has  all  the  force  and  all 
the  incidents  of  an  extent  in  chief,  and  therefore  I  am 
Df  opinion  that  all  things  remaining  the  same,  it  does 
not  make  any  difierence  whether  the  writ  of  extent  was 
in  chief  or  in  aid. 

Mr.  Justice  Alderson : — My  Lords,  the  first  question 
proposed  by  your  Lordships  for  our  consideration  is 
in  substance  this :  Whether  when  goods  seized  by  a 
sheriff  under  a  writ  oi  fieri  facias  remain  in  his  hands 
unsold,  a  writ  of  immediate  extent  tested  after  such 
seizure,  does  upon  its  delivery  to  such  sheriff  entitle 
the  Crown  to  a  priority  of  execution ;  and  after  fully 
considering  that  question,  I  have  arrived  at  the  con- 
clusion that  it  must  be  answered  in  the  affirmative* 

This  subject  has  been  for  a  long  period  vexata 
quastio  in  our  Courts.  And  in  order  the  more  clearly 
to  explain  the  grounds  on  which  my  opinion  is  founded, 
it  will  be  useful  to  advert  in  the  outset  to  the  extent 
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1 832.       of  the  prerogative  of  the  Crown  as  to  its  debts,  and  the 

"^^^[^      principles  on  which  that  prerogative  depends,  and  then 

V.  to  proceed  to  examine  the  authorities  and  the  reasons 

.and  another,  assigned  for  those   determinations,  which  are  to  be 

found  in  our  books  on  this  point. 

The  prerogative  of  the  Crown  as  to  its  debts  is  laid 
down  in  various  books,  and  cannot,  I  apprehend,  be 
doubted.  Lord  Coke  in  Harberfs  case,  S  Rep.  11, 
states  ^^  that  at  the  common  law  the  body,  land  and 
**  the  goods  of  the  accountant  or  the  King's  debtor, 
"  were  liable  to  the  King's  execution  ;*'  and  he  adds, 
that  there  were  "infinite  precedents  in  the  Exchequer" 
to  prove  this,  antecedent  to  the  33  H.  8,  c.  39*  Lord 
Chief  Baron  Gilbert  also,  in  his  History  of  the  Ex- 
chequer, lays  it  down  that  the  second  summons  of  the 
pipe  is  '^  in  the  nature  of  a  levaf^i  facias  against  the 
**  body,  lands  and  goods  of  the  debtor.**  And  in 
Lord  Hobart's  Reports,  Foster  v.  Jackson^  Hob.  60, 
the  law  is  very  clearly  laid  down  thus :  "  It  is  a  pre- 
"  rogative  to  the  King  to  have  execution  of  body^ 
"  lands  and  goods  ;  not  communicated  to  the  subject 
**  but  in  case  of  statute  merchant  and  statute  staple, 
"  and  recognizance  of  that  nature ;  which  is  by  the 
'*  statute  law;  and  therefore  the  case  put  in BloomfieltTs 
"  case,  that  where  the  party  was  taken  in  execution 
''  upon  a  statute  and  died,  and  yet  execution  was  had 
^^  against  goods  and  lands  after,  is  nothing  in  this  case, 
*^  for  they  were  all  due  at  the  first,  and  therefore  may 
"  be  taken  at  once  or  severally." 

And  in  Madox's  History  of  the  Exchequer,  Vol.  11. 
p.  183,  and  subsequent  pages,  a  great  variety  oi 
instances  confirmatory  of  this  passage  of  Lord  Hobart, 
in  all  its  parts,  will  be  found.  I  have  cited  this  pas* 
$age  from  Lord  Hobart  at  full  length,  because  I  shall 
have  occasion  again  to  refer  to  it  in  considering  the 
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true  construction  which  ought  to  be  put  on  the  statute        1 832. 
33  Hen.  8,  and  because  I  think  it  will  be  found  to       ^^^^ 
afford  a  sufficient  clue  to  enable  us  to  discover  what         v. 
was  the  real  change  in  the  law  produced  by  that  statute    and  another, 
as  to  the  prerogative  of  the  Crown. 

It  is  unnecessary  to  cite  other  authorities  on  this 
subject  The  result  of  them  all  being,  as  I  conceive, 
that  the  King  at  common  law  by  his  prerogative  could 
either  by  one  writ  or  by  successive  writs,  as  he  might 
find  it  convenient,  seize  the  body,  lands  and  goods  of 
his  debtor.  And  further  that  this  was  originally  a 
prerogative  peculiar  to  the  Crown,  but  afterwards  ex- 
tended to  the  subject ;  viz.  as  to  the  body  of  the  debtor 
by  the  Statute  of  Marlebridge,  c.  23,  the  Statute  West- 
minster 2,  c.  11,  and  the  statute  25  Ed.  3,  and  to  the 
lands  by  the  Statute  Westminster  S,  c.  18,  and  in  the 
cases  of  statute  merchant  and  statute  staple,  and 
recognizance  in  nature  of  statute  staple  by  13  Ed.  1, 
27  £d.  3,  and  23  Hen.  8,  c.  6,  to  the  body,  lands  and 
goods. 

The  next  prerogative  of  the  Crown  about  which 
I  apprehend  ^there  is  no  dispute,  is,  that  where  the 
right  of  the'Crown  and  the  subject  concur,  that  of 
the  Crown  is  to  be  preferred,  9  Rep.  129.b.  A  prero- 
gative depending,  first,  on  the  principle  that  no  laches 
is  to  be  imputed  to  the  King,  who  is  supposed  by  our 
law  to  be  so  engrossed  by  public  business  as  not  to  be 
able  to  take  care  of  every  private  affair  relating  to 
his  revenue,  Gilb.  Hist.  Exch.  110;  and,  secondly,  on 
the  ground  that  by  the  King  is  in  reality  to  be  under- 
stood the  nation  at  large,  to  whose  interest  that  of  any 
private  individual  ought  to  give  way.  In  the  quaint 
language  of  Lord  Coke,  Thesaurus  Regis  est  Jirmamen" 
turn  pads :  et  fundamentum  belli. 

And,  until  restrained  by  various  enactments  of  the 
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1832.       statute  law,  this  prerogative  extended  to  prev^ait  the 

^Q^^      other  creditors  of  the  King's  debtor  from  suing  him, 

^'         and  the  King's  debtor  from  making  any  will  of  his  per* 

juid  another,   sonal  effects,  without  special  leave  first  obtained  from 

the  Crown. 

But  without  further  adverting  to  this  ancient  state 
of  the  prerogative,  it  is  clear  that  at  liiis  day  the  rule 
is,  that  if  the  two  rights  come  in  conflict,  that  of  die 
Crown  is  to  be  preferred. 

If,  however,  the  right  of  the  subject  be  complete 
and  perfect  before  that  of  the  King  commences,  it  is 
manifest  that  the  rule  does  not  apply,  for  there  is  no 
|K>int  of  time  at  which  the  two  rights  are  in  conflict; 
nor  can  there  be  a  question  which  of  the  two  ought  to 
prevail  in  a  case  vmhere  one,  that  of  die  subject,  has  pre* 
vailed  already.  But  if  whilst  the  right  of  the  subject  is 
still  in  progress  towards  completion,  the  right  of  the 
Crown  arises,  it  seems  to  me  that  the  two  rights  do 
come  into  conflict  together  at  one  and  the  same  time, 
and  that  the  consequence  in  that  case  is,  that  the  right 
of  the  Crown  ought  to  prevail.  Lord  Mansfield  ex- 
presses this  proposition  in  shorter  language  when  he 
says,  '^  no  inception  of  an  execution  can  bar  the  Crown." 
Cooper  v.  Chitty^  1  Burr.  36. 

Now  if  we  proceed  to  apply  these  principles  to  the 
determination  of  the  present  case  it  will  appear  that 
the  material  facts  are  these: — /.  S.  has  obtained  judg- 
ment against  a  Crown  debtor,  has  issued  a  fieri  facias 
upon  that  judgment,  and  has  delivered  the  writ  to  the 
sheriff,  and  the  idieriff,  in  execution  thereof,  has 
seized  the  goods  of  the  Crown  debtor.  The  question, 
then,  is  this  :  Is  the  right  of  the  subject  perfect  at  the 
time  when  the  goods  are  seized  by  the  sheriff,  or  is 
there  any  further  act  to  be  done  in  order  to  make  that 
right  consummate  ?    The  most  simple  criterion  of  this 
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seems  to  be,  whether  without  aooy  thing  fiirther  being       i832. 
done,  the  execution  creditor  is  entitled  to  call  upon  the      "^    ' 
sheriff  for  the  possession  of  the  goods,  or  to  pay  him  «• 

the  debts.  Now,  I  do  not  believe  that  it  was  ever  con-  Mid  anodMr. 
tended,  that  the  execution  creditor  is  entitled  to  the  pos-^ 
session  of  the  goods  themselves,  unless  under  some  con- 
tract made  between  the  sheriff  and  him,  which  would  be 
equivalent  to  a  sale  under  the  writ.  Nor  can  be  call 
upon  the  sheriff,  even  after  a  return  of  goods  seised 
ad  valentiam,  to  pay  him  the  debt  for  which  the  levy  • 
is  made.  If  he  eould,  it  would  be  utterly  useless  to 
empower  him  to  require  the  sheriff  afterwards  to  pro- 
ceed to  a  sale  by  the  writ  of  venditioni  eajxmas.  In 
fact,  it  is  clear  that  all  he  can  do,  even  after  such 
return,  is  to  compel  the  sheriff  to  proceed  to  sale  by 
ulterior  process  from  Ae  Courts.  There  are  many 
audiorities  founded  on  this  principle,  which  show  that 
a  seizure  of  goods  €id  valentiam^  is  only  a  temporary  bar 
to  the  execution  creditor,  so  long  as  the  goods  remain 
unsold  in  the  sheriff's  hands.  Again,  if  the  goods, 
after  seizure,  are  destroyed  by  unavoidable  accident, 
the  loss  falls  upon  the  debtor.  The  principle  is,  that 
the  sheriff  is  excused,  where  the  execution  fails  alto- 
gether without  his  fault.  And  in  that  case,  according 
to  the  doctrine  laid  down  in  Foster  y.  Jackson,  Heh. 
60,  by  Lord  Hobart,  the  creditor  may  have  a  fresh 
writ  ofjft.  fa.  and  the  loss  falls  on  the  debtor.  Th^e  is 
a  third  criterion,  which  is  this,  diat  the  debtor  on 
tendering  the  amount  for  which  the  levy  is  made,  and 
the  sheriff's  charges  thereon,  is  entitled  to  have  a  re- 
turn of  the  goods  seized  by  the  sheriff.  From  these 
premises,  two  propositions  seem  to  me  to  follow ;  1st, 
that  at  no  period  of  time  does  the  execution  creditor 
obtain  any  property  whatever  in  the  goods  themselves ; 
and,  Sdly,  that  the  general  property  in   the   goods 
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1832.       seized  remains  until  the  sale,  in  the  debtor,  and  is  not 
Qj^^^^      changed  by  the  seizure,  Milton  v.  Eldrington^  Dyer, 
V.         98.  b.     After  sale  the  case  is  very  different,  for  by  the 
and  another.   Sale  the  property -is  wholly  changed  from  the  debtor  to 
the  vendee  of  the  sheriff,  and  the  money,  the  produce 
of  the  goods,  then  becomes  the  property  of  the  creditor, 
for  which  he  may  maintain  an  action  for  money  had  and 
received,  and  for  which  the  sheriff  is  responsible  to  him, 
the  original  debtor  being  then  wholly  and  finally  dis- 
•     charged,  Parkinson  v.  Guilford^  Cro,  Car.  539.     The 
rule  is  thus  expressly  laid  down  by  Mr.  Baron  Garrow, 
in  delivering  the  opinion  of  the  Court,  after  full  con- 
sideration of  the  case  of  Higgins  v.  M^Adam^  3  Youngc 
&  Jervis,  1.    "  The  rule  is  that  when  execution  is  ex- 
ecuted, the  property  is  changed,  and  execution  is  said 
to  be  executed  when  a  sale  has  taken  place."   It  is  not, 
therefore,  till  after  the  sale  that  the  right  of  the  execu- 
tion creditor  becomes  consummate,  and  it  would  follow 
from  thence,  that  it  is  not  till  after  the  sale  that  the 
right  of  the  creditor  ceases  to  concur  with  the  right  of 
the   Crown.     If,   therefore,  the  right  of  the  CrowQ 
arises  at  any  period  prior  to  the  sale,  it  seems  to  me 
that  on  the  principles  above  laid  down,  it  ought  to  have 
tlie  preference.     A  preference  depending  on  similar 
grounds,  and  terminating  at  the  same  period,  seems 
to  me  to  be  fully  recognized  by  the  Court  of  King's 
Bench,  in  Hutchinson  v.  Johnston^  1  T.  R.  729.    That 
was  the  case  of  two   conflicting  executions.      The 
sheriff  had  seized  under  the  writ  last  delivered  to  him, 
but  before  sale,  having  discovered  that  another  writ, 
which  was   entitled  to   priority,  had   been  first  de- 
livered to  him,  he  made  the  sale  under  it,  and  paid  the 
surplus  only,  to  the  creditor  under  the  second  writ, 
under  which  he  had  originally  seized  the  goods.     And 
the  Court  expressly  decided,  that  until  sale  he  had  a 
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right  so  ta  do ;  but  after  sale,  not ;  Rybot  v.  Peckham^  18^2. 
cited  in  the  note,  1  East,  ^31,  being  an  express  autho-  Gii.zs 
rity  to  that  effect.  And  it  is  observable  that  many  of  qj^oVeh 
the  authorities  which  are  relied  on  in  the  present  case  and  another. 
were  then  cited,  in  particular  the  case  of  Clerk  v. 
WitkerSy  Salk.  S^ ;  and  the  very  proposition  now  before 
your  Lordships  for  decision,  it  is  to  be  observed,  was 
urged  as  clear  law  by  the  very  eminent  persons  who 
argued  that  case,  namely,  that  till  sale  the  extent  pre- 
vails over  the  prior  execution  ;  and  I  apprehend  that 
prior  to  the  statute  of  Frauds,  if  a  subject's  writ  of  exe- 
cution had  come  to  the  sheriff  after  seizure  but  before 
sale,  under  a  writ  of  a  subsequent  teste^  the  sheriff 
would  have  been  in  like  manner  justified  in  executing 
it  before  the  other  writ  under  which  he  had  seized,  and 
would  have  been  liable  to  an  action  on  the  case  if  he 
had  omitted  to  do  so.  These  authorities  seem  to  me 
to  show  clearly,  first,  that  no  property  passes  by  the 
seizure  from  the  original  debtor  to  the  creditor ;  and 
secondly,  that  even  in  the  case  of  conflicting  rights,  as 
between  subject  and  subject,  the  point  of  time  to  which 
the  Courts  uniformly  look  as  the  period  when  the  exe- 
cution is  consummate,  is  not  the  seizure,  but  the  sale 
und^  the  writ  There  is  one  case,  however,  which 
requires  some  observation,  as  it  would  seem  to  trench 
upon  this  proposition :  I  allude  to  the  construction  put 
by  the  Courts  upon  the  9th  section  of  the  21  Jac.  1, 
c.  19.  There  is  no  doubt  that  the  Courts  have  held 
that  the  seizure  under  a  writ  of  Ji.  fa.  was  suflScient 
to  satisfy  the  words  **  execution  or  extent  served  and 
**  executed,*'  contained  in  this  statute,  and  that,  for  the 
purpose  of  protecting  the  execution  creditor  from  the 
effect  of  a  prior  act  of  bankruptcy.  But  this  was  a 
decision  upon  the  construction  of  a  particular  statute, 
and  must  have  reference,  reasonably  considered,  to  the 

VOL.  I.  u 
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1  ft32.       peculiar  objects  of  the  Legislature.    It  is  to  be  observed, 

Giles       ^^®*'  *^^*  ^*  ^^  prior  to  the  statute  of  Frauds ;  the  law, 
V.  therefore,  then  was,  that  writs  of  Ji.  Ja.  bound  the 

and  another,  debtor's  property,  as  to  all  persons  claiming  under  him, 
from  the  teste  of  the  writ,  and  not  from  its  delivery  to 
the  sheriff;  so  that  it  was  then  possible  for  a  party  to 
sue  out  his  writ  of  ^.  /a.,  and  to  omit  to  execute  it, 
and  so  give  to  the  bankrupt  the  same  species  of  delu- 
sive credit  as  was  provided  against  by  the  11th  section, 
in  cases  where  the  bankrupt  was  the  reputed  owner  of 
another's  goods.  It  was  probably,  therefore,  with  that 
view  that  this  clause  was  introduced,  providing  that 
such  writs  should  not  bind,  as  against  those  who  claimed 
under  the  bankrupt,  from  their  teste^  but  only  from  the 
date  of  the  public  act  done  by  the  sheriff,  in  seizing  the 
goods  under  the  writ  For  this  purpose,  that  of  giving 
notice  to  the  other  creditors,  the  seizure,  and  not  the 
sale,  was  the  important  period.  The  present  case, 
however,  depends  on  the  question  whether  the  property 
is  changed,  and,  until  sale,  this  is  not  the  case ;  the 
execution  is  not  complete,  so  as  to  transfer  the  property, 
until  that  period.  But  it  is  urged,  and  a  great  portion 
of  the  argument  at  the  bar  turned  upon  it,  that  al- 
though it  may  be  that  the  execution  creditor  has  no 
consummate  right  till  after  sale,  and  although  the  gene- 
ral property  in  the  goods  remains  until  the  sale  with 
the  debtor,  yet  that  the  sheriff  has  a  special  property 
in  him  from  the  time  of  the  seizure,  and  that  the  Crown, 
in  the  event  of  the  teste  of  the  extent  being  subsequent 
to  the  seizure,  must  take  the  goods  subject  to  that  spe« 
cial  property.  There  is  no  doubt  that  a  variety  of  au- 
thorities may  be  cited,  establishing  as  clear  law,  that  the 
Crown  must  take  subject  to  a  special  property  created 
by  the  act  of  the  party.  In  the  case  of  the  factor.  Res 
v.  Lee,  6  Price,  369,  it  was  held,  that  goods  in  his 
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hands,  on  which  he  had  a  lien  for  his  advance  made  1832. 
before  the  teste  of  the  extent,  could  only  be  taken  by  ^^ 
the  Crown  subject  to  that  lien.  So,  again,  in  the  case  v. 
of  goods  pawned  or  pledged  before  the  teste  of  the  and  ^ofher. 
extent,  Rex  v.  Cotton^  Parker,  112,  and  in  the  case  of 
Hes  V.  Humphert/j  M^LelL  &  Y.  173,  the  same  law  pre- 
vails. In  Casberd  v.  Wardy  6  Price,  411,  an  equitable 
mortgage  created  before  the  party  creating  it  became  a 
debtor  to  the  Crown  on  record,  was  in  like  manner  held 
to  be  valid  against  a  subsequent  extent.  But  I  can 
find  no  instance  whatever,  nor  do  I  believe  that  any 
such  exists,  where  a  special  property,  not  created  by 
contract  between  the  Crown  debtor  and  the  person 
setting  it  up,  or  between  the  Crown  debtor  and  some 
one  under  whom  such  person  claims,  has  been  ever 
allowed  to  prevail ;  and  I  think  gOod  reasons  may  be 
assigned  for  the  difference.  In  the  case  of  land,  if  the 
subject  sell  it  before  he  becomes  a  Crown  debtor,  it  is 
clear  that  the  sale  is  good.  Now,  on  principle,  he 
who  can  make  a  valid  sale  ought  to  be  allowed  to  make 
any  contract  short  of  that,  which  shall  also  be  valid ; 
he  may,  therefore,  make  a  valid  pledge.  The  right  of 
the  other  party  is  consummate  by  the  act  of  pledging 
or  of  sale  ;  but  the  cases  of  a  distress  for  rent  before 
sale,  a  seizure  by  the  messenger  under  a  commission 
of  bankrupt,  and  the  case  now  in  judgment,  are  very 
different.  There  the  goods  are  all  taken  by  an  adverse 
proceeding  from  the  Crown  debtor,  and  are  all  under 
the  custody  of  the  law  at  the  time  the  extent  is  put  in  ; 
the  creditor's  right  is  but  in  progress,  and  the  sheriff, 
the  commissioners  of  bankrupt,  and  the  distrainer,  are 
real  officers  of  the  law,  holding  the  property,  and  hav, 
ing  rights  given  to  them  for  the  purpose  of  protecting 
them  in  their  possession,  not  for  their  own  benefit,  but 
for  the  purpose  of  disposing  of  it  for  the  benefit  of 

H  2 
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1832.       those  who  may  ultimately  be  entitled  to  the  proceeds 
GileT      ^^  ^^**  property.    The  tnie  description  of  the  state  of 
»•  such  property  is,  that  it  is  in  the  custody  of  the  law; 

and  auother.  whcrcas^  in  the  case  of  the  factor,  wharfinger,  pawnee, 
or  equitable  mortgagee,  it  is  in  the  custody  of  the 
party  himself  having  a  beneficial  interest  under  a  valid 
contract.  Lord  C.  B*  Gilbert,  speaking  of  latids  (and 
the  principle  is  the  same  as  applied  to  goods^  although 
the  charge  takes  effect  at  a  different  period),  sajrSf 
that  nothing  can  hinder  the  King's  charge  but  what 
amounts  to  a  precedent  alienation;  and  a  liberate  in 
pursuance  of  a  previous  judgment  amounts  to  an  aliena^ 
tion  of  the  land ;  and  yet  before  the  liberate  there  is  a 
seizure  of  the  land  by  a  public  officer,  for  the  purpose 
of  its  being  by  the  liberate  alienated  to  the  creditor* 
By  the  seizure  the  land  is  taken  into  the  custody  of  the 
law,  by  the  liberate  it  is  alienated  to  the  creditor,  and 
from  the  date  of  the  latter  the  right  of  the  Crown  is 
ousted,  t  am  aware  of  the  various  cases  and  author 
rities  that  exist  in  which  it  has  been  determined  that 
trover  will  lie  by  a  sheriff  after  seizure  of  goods  under 
2Lji.Ja.y  and  I  do  not  dispute  the  proposition  that  this 
shows  that  the  sheriff  has  for  some  purposes  a  special 
property  in  the  goods  so  seized.  But  it  seems  to  me 
that  this  point  is  not  really  material.  The  special 
property  which  the  sheriff  or  any  other  public  officer 
has,  is  not  a  property  beneficial  to  himself;  it  is  a 
property  conferred  on  him  to  enable  him  to  discharge 
his  public  duty.  The  goods  are  in  custadia  legiSy  and 
the  special  property  of  the  sheriff  is  given  to  him  that 
this  custodia  legis  may  be  rendered  safe.  If,  then,  it 
be  true,  as  many  cases  have  determined,  and  in  parti- 
cular the  King  v.  Cotton,  Parker,  112,  that  goods  in 
custodia  legis  are  in  a  situation  in  which  the  Crown's 
right  and  that  of  the  subject  may  come  in  condtct,  I  do 
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not  think  that  it  really  makes  any  difference  whether       1832. 
the   officer  having  the  custody  has  greater  or  less      ^' 
powers  to  defend  it  conferred  on  him  by  the  law.  The  v. 

leal  question  seems  to  me  to  be,  whether  the  property  ^nd  another. 
has  wholly  or  in  part  gone  from  the  debtor  to  some 
person  claiming  adversely  to  the  Crown,  or  whether  it 
is  only  in  progress  to  that  result.  The  sheriff  or  other 
public  officer  holds  it  with  more  or  less  of  powers  given 
for  its  protection,  but  really  for  the  person  ultimately  en- 
titled to  receive  the  proceeds.  If  that  person  be  a  sub- 
ject, having  a  prior  writ  delivered  to  the  sheriff,  the 
sheriff  holds  for  him  the  proceeds  of  the  goods  seized 
under  a  subsequent  writ,  as  in  Hutchinson  v.  Johnstone^ 
1 T.  R.  729 ;  or  if,  as  in  the  present  case,  the  Crown's 
extent  comes  in  before  sale,  he  holds  for  the  Crown» 
I  have  hitherto  considered  this  as  if  it  were  res  Integra  \ 
but  I  shall  now  proceed  to  consider  it  upon  authority 
merely.  The  leading  case  upon  this  subject  is  Stringer 
JeUouis  case.  Dyer,  67  h. ;  and  the  authority  of  that  case, 
&ough  doubted  for  a  time,  cannot  now,  I  think,  be  dis* 
puted.  It  was  recognized  as  good  law  by  Lord  Hobart, 
in  Sheffield  Y.  Ratcliffe,  Hob.  389 ;  by  Lord  Roile,  in  his 
j^bridgment ;  by  Lord  Hardwicke  and  the  two  Chief 
Justices,  Ryder  and  Willes,  in  Rex  v.  Cotton  ;  and  by 
liie  Courts  of  Common  Pleas  and  King^s  Bench,  in 
Vppom  V.  Sumner y  and  Rooke  v.  DayrelL  I  do  not 
ihidc  it  necessary  to  add  the  various  cases  in  the  Ex- 
chequer on  this  point.  It  is,  however,  contended  that 
Shringefellaufs  case  is  distinguishable,  and  undoubtedly 
it  is  so,  in  its  facts,  from  the  present.  The  main  ground 
of  distinction  is,  that  there  remained  in  thatcase  afurther 
«ct  to  be  done  by  the  Court,  namely,  the  award  of  the 
Jibentifi.  And  it  is  said  by  Mr.  Baron  Wood,  8  Price, 
dl8,  that  the  liberate  and  the  Ji.  fa.  are  equivalent  to 
•eicb  other;  tnyit  I  think  that  proceeds  <hi  a  mis-statement 
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1832.       of  the  true  point  in  the  case.     The  right  vested  by  the 

Giles      liberate  in  the  creditor  is  to  have  the  identical  lands 

»•         and  the  identical  goods  delivered  to  him ;    the  ere- 

Grover 

and  another,  ditor's  right  is  therefore  consummate  by  the  liberate. 
But  the^.  fa.  does  not  command  the  sheriff  to  seize 
and  deliver  the  goods  to  the  creditor  (in  which  case 
ihefi.fa,  and  seizure  woiild  be  equivalent  to  the  liberate 
ader  the  previous  seizure),  but  in  substance  it  com- 
mands him  to  seize  and  sell,  and  to  pay  the  money 
produced  by  the  sale  to  the  creditor.  The  act  of  sale, 
therefore,  and  not  the  act  of  seizure,  puts  the  sheriff  in 
the  same  situation,  with  respect  to  the  creditor,  as  the 
liberate  under  an  extent;  for  by  the  act  of  sale  the 
creditor  has  vested  in  him  a  consummate  right  to 
the  produce  of  the  sale.  Now  Stringefellow's  case 
clearly  decides  that  until  the  liberate  the  lands  and 
goods  seized,  and  in  the  hands  of  the  sheriff,  remain 
liable  to  the  Crown  process :  that  case,  therefore, 
appears  to  me  in  principle  to  have  decided  that  until 
the  creditor  obtains  a  consummate  right,  the  Crown's 
rights  are  not  ousted,  and  so  to  govern  the  present 
case.  The  case  of  Re>v  v.  Cotton,  is  a  much  stronger 
authority ;  it  seems  to  me  to  be  decisive  of  this  ques- 
tion. Its  authority,  looking  at  the  persons  by  whom  it  was 
decided,  and  those  by  whom  that  decision  was  affirmed, 
must  be  admitted  to  be  of  great  weight.  It  is  not  a 
little  singular  to  find,  that  although  the  point  now  be- 
fore your  Lordships  was  there  treated  as  the  proposi- 
tion, and  that  case  as  the  corollary,  it  should  now 
be  contended,  that  although  Re.v  v.  Cotton  is  good 
law,  still  the  proposition  from  which  that  case  was  in 
truth  only  a  corollary,  cannot  be  supported.  The 
principle  there  laid  down  clearly  was,  that  goods  in 
cu^todia  legis  continued  liable  to  an  extent  until  the 
period  arrived  at  which  some  person  other  than  the 
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original  debtor  had  acquired  a  consummate  right  in        1832. 
them ;  and  the  Court  clearly  held  that  goods  seized      *^' 
by  a  sheriff,  but  before  sale,  were  so  liable.     The  fan-  v. 

ciful  doctrine  of  a  special  property  in  an  acknowledged  and  another. 
public  officer  being  at  all  material,  seems  never  to  have 
occurred  to  those  great  men  who  decided  that  case. 
The  reason  why  the  expressions  as  to  special  property 
are  there  introduced,  seems  to  me  obvious  enough  :  the 
distress  is  in  the  custody  of  the  creditor  himself,  and 
therefore*  it  might  have  been  plausibly  enough  con- 
tended, that  he  having  the  possession,  his  special  pro- 
perty (if  he  had  any)  was  to  be  protected  for  his  own 
benefit  But  the  Court,  looking  to  the  substance  and 
not  to  the  form,  decide  that  in  seizing  he  acted  as  an 
officer  of  the  law  ;  that  he  held  as  such,  and  that  the 
goods  were  not  really  in  his  possession,  but  in  the 
custody  of  the  law,  they  having  come  to  him  by  a  special 
authority  given  by  the  law,  and  not  by  the  act  of  the 
party,  as  in  the  case  of  a  pledge  or  the  like,  and  the 
consequence  being  that  no  property,  nor  even  any  pos- 
session injurCy  passed  to  him.  This  case  seems  to  me 
to  be  ^fortiori  to  the  present  case.  I  proceed  to  enume- 
rate shortly  the  other  cases,  in  which  the  law  has  been 
laid  down  in  the  same  way.  In  Rcj:  v.  Peckj  Bunb.  8, 
the  reporter  says  it  was  taken  for  granted  that  the  law 
was  so.  In  the  Attorney-Generalw.  Andrew,  Hard.  23, it 
is  not  indeed  distinctly  stated  whetlier  the  party  had  ob- 
tained possession  under  the  subject  s  prior  extent  before 
the  right  of  the  Crown  commenced,  but  I  think  it 
can  hardly  be  doubted  that  he  had ;  for  there  Lord 
C.  B.  Steel  observes,  that  the  subject's  title  is  "  prior 
**  to  the  Crown's,  and  is  executed."  Now  it  appears 
from  Empson  v.  Bathurst,  Hutton,  52,  that  until  the 
liberate  no  fee  is  due  to  the  sheriff,  because  the  execu- 
tion is  not  executed.     I  think  this  explains  the  lan« 
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1632.       guage  of  Lord  C.  B.  Steel,  and  makes  it  consistent 

Giles       ^ith  what  he  adds,  that  "  Stringefeliow's  case  is  un- 

_,  ^-         "  answerable,"    In  the  case  of  the  Attorney-General 
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oDd  uDother.  V.  Capel^  ^  Shower,  482,  it  is  stated  that  ^^  although  the 

goods  were  actually  in  custodia  legiSj  yet  because  the 
extent  came  before  the  property  was  vested  by  an  as- 
signmeixt,  it  was  held  a  good  extent.  Extents  have 
^'  been  held  good  that  have  been  made  of  goods  ac- 
**  tually  levied  by  virtue  of  ^Ji.fa.  and  in  the  sheriff's 
^'  custody,  the  extent  coming  before  a  bill  of  sale  made, 
"  so  as  the  property  was  not  altered."  This  latter 
passage  Mr.  Baron  Wood  (who  omits  the  former  part 
of  the  Report)  calls  "  a  note  of  the  reporter,  unwar* 
*'  ranted  by  the  case.''  To  me  it  appears  as  a  reason 
assigned  by  the  Court  for  their  previous  judgment 
The  case  of  Lechmere  v.  Thorowgood  has  been  much 
relied  on  by  the  other  side ;  but  I  cannot  think  *  it  to 
be  an  authority  of  any  weight.  It  is  observable  that 
the  decision  in  that  case  is  clearly  right,  and  it  is  dif* 
iicult  to  perceive  how  this  point  could  ever  have  arisad. 
There  the  extent  at  the  suit  of  the  Crown  was  executed 
before  any  assignment  under  the  bankruptcy  had  been 
made ;  so  that,  according  to  all  the  authorities,  the 
plaintiffs  had  no  ground  of  action ;  and  the  execution 
and  the  extent  being  set  up  by  the  same  parties,  no 
question  of  priority  inter  se  could  well  have  arisen* 
Again,  the  writ  of^«  fa.  was  issued  before  the  sheriff 
had  notice  of  the  bankruptcy ;  and  as  the  action  was 
trespass,  the  Court,  on  that  ground,  might  well  decide 
in  his  favour.  The  dictum  attributed  to  Lord  Holty 
that ''  the  King's  prerogative  had  been  taken  away  by 
*^  the  Statute  of  Frauds,"  cannot  be  supposed  to  have 
really  fallen  from  that  learned  Judge  :  and  yet  this 
case,  although  thus  questionable  in  its  application  to 
the  present  subject,  has  been  one  of  the  main  giouikbi 


ON  APPEALS  AND  WRITS  OF  ERROR.  105 

m  which  the  two  priDcipal  authorities  on  the  other  side,  16S2. 
Uppom  V.  Sumner^  and  Rarke  v*  DayreUy  have  been  q^^^^s 
iecided.  The  case  of  C&r A:  v.  TFi/Aer^  seems  also  to  ^  *• 
me  to  be  wholly  inapplicable  to  the  present  question  ;  aud  anotfaec 
indeed,  like  Lechmere  v.  Thorowgoody  it  is  only  to  be 
cited  for  certain  dicta  of  the  Court  as  to  the  execution 
being  complete  by  the  seizure,  for  the  decision  itself  is 
elear  enough.  It  was  there  argued,  that  the  death  of 
the  creditor,  after  seizure  under  ihejieri  facias j  did  not 
^ye  to  the  debtor  the  right  of  recovering  back  his 
^ds  from  the  sheriff.  And  the  Court  held  that  it 
lid  not ;  for  on  the  one  hand  there  was  no  act  to  be 
lone  in  Court  necessary  to  give  the  sheriff  authority 
bo  act,  his  authority  being  complete  by  the^.  fa. ;  and 
therefore  the  death  was  immaterial  to  the  purpose* 
But,  2dly,  the  levy  under  the  writ  was  pleadable  in  bar 
k>  another  action  for  the  same  debt ;  so  that  the  debtor 
sustained  no  injury  by  the  execution  proceeding.  But 
iadeed  this  case  would  prove  too  much ;  for  it  is  also 
true  that  after  the  award  of  AejS./o.,  and  before 
seizure,  the  same  result  would  follow.  Tkorawgaod^B 
case,  Noy,  73,  cited  by  Gould,  J.,  in  giving  his  judg- 
ment. Now  it  is  not  pretended  that  an  award  oif.  fa. 
would  bar  the  Crown  before  seizure ;  the  principles, 
dierefore,  of  that  decision  are  wholly  inapplicable  to 
this  question.  There  are  some  dicta  in  that  case,  cer- 
tainly, which  may  be  relied  on ;  but  I  think  that  if  ihey 
are  read,  as  all  such  dicta  ought  to  be,  with  reference  to^ 
die  case  then  before  the  Court,  they  also  will  be  found 
not  api^cable  to  the  present  subject.  To  some  pur- 
poses, no  doubt,  the  execution  may  be  called  com- 
plete by  the  seizure.  It  undoubtedly  was  so  at  that 
time,  <as  regarded  priority  between  an  execution  cre- 
ditor and  the  assignees  of  a  bankrupt.  It  wa^  not  «a 
in  all  <»uwsy  however,  even  between  subject  mxA  mk^ 
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1832.  ject,  as  appears  from  Hutchinson  y .  Johnstone;  zni 
I  think  it  is  net  so  h  multo  fortiori  in  a  case  between 
the  subject  and  the  Crown,  which  has  a  prerogative  pe- 
and  another.  ^^^^^^  to  itself  of  interposing  in  medio.  Curson's  case, 
3  Leon.  039,  is  still  less  applicable ;  it  depends  on  a  total- 
ly different  principle.  There  Curson  acknowledged  a 
statute  to  Starkey,  and  afterwards  another  to  J.  S.,  who 
assigned  to  the  Crown  :  the  liability,  therefore,  on 
which  the  Crown  proceeded  was  created  subsequently 
to  that  to  Starkey.  After  this,  Starkey  obtained  pos- 
session under  his  execution ;  and  it  was  held  that  the 
debt  to  the  Crown  did  not  bind  the  lands  from  its 
assignment,  so  as  to  avoid  the  subsequent  but  consum- 
mate execution.  It  may  be  observed  also,  that  this 
case  is  within  the  stat.  Hen.  8  ;  for  the  judgment  was 
prior  to  the  King's  debt,  and  the  execution  was  con- 
summate before  the  King's  extent.  Lord  C.  B.  Gilbert, 
p.  94>  gives  this  reason  for  it ;  for  he  says  "  the  cre- 
*'  ditor  Starkey  did  not  by  the  liberate  take  the  land 
*^  sub  onere  of  the  King's  debt,  because  his  lien  was 
'^  antecedent  to  it ;  and  it  were  repugnant  to  construe 
^'  him  to  take* the  land  sub  onere  of  the  King's  debt, 
^*  when  he  took  it  in  satisfaction  of  a  debt  precedent" 
So  again,  on  the  same  principle,  it  has  been  held  that 
if  A.  infeoff  B,  of  his  lands,  after  a  judgment  confessed 
by  him  to  C,  the  Crown,  as  assignee  of  C,  cannot 
take  more  than  C  could,  viz.  a  moiety  of  the  land ; 
although,  no  doubt,  if  the  judgment  had  been  con- 
fessed to  the  Crown  originally,  the  Crown  could  have 
taken  the  whole.  In  fact,  it  depends  on  the  principle 
that  where  the  law  allows  a  party  to  contract,  it  will 
not  permit  that  contract,  by  any  matter  arising  ex  post 
faetOj  to  be  made  of  no  value:  a  principle  to  which 
I  have  before  referred,  in  distinguishing  goods  on  which 
there  is  a  lien  by  contract  from  goods  in  the  custody 
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of  the  law.     The  case  of  Uppom  v.  Sumner ^  which  is        i832. 
the  leading  authority  on  the  other  side,  would,  I  think, 
be  entitled  to  much  greater  weight  if  it  had  not  pro- 
ceeded a  good  deal  on  the  case  of  Lechmere  v.  Thoraw-    andwiother 
good.     Even  taking  the  different  reports  of  that  case 
in  the  way  suggested  by  Mr.  Justice  Gould,  no  great 
advantage  as  to  clearness  can  be  derived ;  and  I  cannot 
help  thinking  that  the  better  course  would  have  been 
to  have  placed  no  great  reliance  on  a  case  in  which  a 
part  was  to  be  picked  up  from  one  reporter,  and  a  part 
from  another,  in  order  to  make  something  like  a  con- 
nected account,  instead  of  attributing  the  confusion  to 
the  most  obvious  and  natural  cause,  viz.  the  inaccuracy 
of  the  reporter.  The  same  observation  applies  to  the  case 
ofRorkev.  Dayrell;  the  Court  there  also  relied  a  good 
deal  on  Lechmere  v.  Thorowgood.     1  shall  not  at  pre- 
sent refer  to  the  main  ground  on  which  both  these 
cases  proceed,  viz.  the   statute  of  Hen.  8,  because 
I  proceed  to  consider  that  question  separately.     Sub- 
sequently to  both  these,  the  cases  of  Rex  v.  Wells  and 
AUnutt,  and  Rex  v.  Sloper  and  Allen^  arose,  in  which  the 
present  question  was  decided,  after  reviewing  all  the 
authorities,  in  the  affirmative.     Upon  the  whole  I  have 
arrived  at  the  conclusion  that  the  preponderance  of 
authority  also,    as   well  as   the   principle  on  which 
such  authorities  ought  to  proceed,  establishes  the  pro- 
position, that  where  an  extent  of  the  Crown  comes 
after  seizure  and  before  sale,  it  ought  to  be  preferred, 
unless  by  the  statute  83  Hen.  8,  c.  89,  s.  7*>  there 
has  been  an  alteration  made  in  the  ancient  prerogative, 
by  which  the  priority  has  been  taken  away.     I  there- 
come,  in  the  last  place,  to  the  consideration  of  the  true 
construction  of  that  statute.  There  can  be  no  doubt,  even 
without  authorities  on  this  subject,  that  the  statute  must 
be  construed  as  abridging  the  prerogative  :  but  authori- 
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1 832.  ties  are  not  wanting.  In  CeciPs  case,  7  Rep.  9S9  Ae 
^"i^^  Court  so  expressly  resolve ;  and  other  passages  might 
V*  be  as  easily  cited,  if  necessary,  to  the  same  effect.  The 
and  another,  ^eal  question,  however  is,  not,  whether  the  prerogative 
is  abridged,  but,  to  what  extent  it  is  abridged  by  the 
clause.  If  taken  literally,  the  clause  would,  as  has 
been  well  observed,  place  the  Crown  in  a  worse  situ* 
Ation  than  a  subject :  this  could  hardly  be  the  real 
intention  of  the  Legislature,  in  a  reign  not  remarkable 
for  such  concessions.  There  are,  however,  two  grounds, 
jeither  of  which,  as  it  seems  to  me,  is  sufficient  to  show 
'that  this  clause  of  tlie  statute  is  not  applicable  to  the 
present  question.  First,  the  words  are  confined  to 
«uits  commenced  or  taken,  or  process  awarded,  for  the 
recovery  of  the  King's  debts.  Now,  I  apprehend  that 
an  immediate  extent  does  not  fall  within  either  of  diese 
-descriptions ;  they  are  confined  to  suits  and  process 
ibr  the  recovery  of  the  King's  debts  in  the  ordinary 
course,  from  his  solvent  debtors.  An  immediate  extent 
is  founded  on  an  affidavit  of  the  insolvency  of  the 
debtor,  and  issues  not  for  the  purpose  of  seizing  his 
property  for  the  amount  of  the  debt,  but  all  his  lands 
^md  goods  into  the  hands  of  the  Crown,  there  to  re- 
main till  the  Crown  debt  is  satisfied.  It  is,  therefore, 
rather  like  a  forfeiture  incurred  by  him  in  consequence 
of  his  failure,  tlmn  a  suit  or  process  for  the  recovery  of 
the  debt.  Again,  it  may,  according  to  the  admitted 
course  of  the  Exchequer,  issue  in  the  midist  of  the 
proceedings  in  an  ordinary  suit,  and  even  where  the 
debt  is  disputed ;  Rex  s.  Pearson^  3  Price,  288.  In  an 
ordinary  extent,  which  is  a  prerogative  execution,  the 
debt  of  course  is  conclusively  settled  by  the  judgmient; 
but  in  an  immediate  extent  the  debt  is  not  settled, 
but  may  be  disputed  by  the  debtor  on  the  return  of 
the  wjit ;  in  faot,  it  k  then  that  the  4uiit  m  priMoess 
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respecting  the  King's  debt^  properly  speaking,  begins.       i832. 
These  various  differences  seem  to  me  to  show  that  this     '  giles' 
proceeding  could  not  have  been  contemplated  by  the         v. 
Legislature,  when  they  speak  in  this  clause  of  suits  and  i^nd  another. 
process  for  the  recovery  of  the  King's  debts.     But, 
^ly,  I  thitdc,  and  this  will  appear  from  a  reference  to 
the  state  of  the  law  as  it  existed  at  the  time  the  statute 
was  passed,  that  even  if  an  immediate  extent  were  a 
suit  or  process  for  the  recovery  of  the  King  s  debt^ 
still  the  clause  would  not  be  applicable  to  this  casei 

This  is  very  clearly  stated  by  Lord  Coke,  1st  Inst. 
131  b. :  *'  As  to  the  Uiird  protection  cum  clausula  volu- 
muSf  the  King",  by  his  prerogative,  regularly  is  to  be 
pr^rred  in  payment  of  his  duty  or  debt  by  his  debtor, 
before  any  subject,  although  the  King's  debt  or  duty  be 
the  later ;  and  the  reason  hereof  is,  for  that  thesaurus 
regis  est^rmafnentum  belli  et  fundamentum  pacis ;  and 
dierefore  the  law  gave  the  King  remedy,  by  writ  of  pro- 
tection, to  protect  his  debtor,  that  he  should  not  be 
sued  or  attached  until  he  paid  the  King's  debt  But 
hereof  grew  some  inconvenience ;  for  to  delay  other  men 
of  their  suits^  the  King's  debts  were  more  slowly  paid ; 
and  for  remedy  thereof  it  is  enacted  by  the  statute  25 
£d«  3,  c.  19)  that  the  other  creditors  may  have  their 
actions  against  the  King's  debtor,  and  proceed  to  judge- 
ment, but  not  tcy  execution,  unless  he  will  take  upoH' 
him  to  pay  the  King's  debt,  and  then  he  shall  have  exe^ 
cation  against  tite  King's  debtor  for  both  the  two- 
debts." 

It  appears,  therefore,  tha:t  whe&  the  statute  SSi 
H<env8  was  passed,  the  creditors  of  aCrowndebtor  could 
not  proceed  further  than  judgment,  but  were  liable  to 
be  restrained  ^together  ftom  taking  out  execution  upon 
such  judgment.  By  that  statute  new  powers  were 
givea  to  the  Crown^  and  new  restraints,  <m  the  other 
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1 832*       hand,  imposed  on  the  prerogative :  certain  debts  t(^^  - 
Giles       ^^  King,  not  of  record,  which  before  did  not  bind    — 
^  ^*  the  subject  till  recorded,  were  placed  on  the  footing  of  ^ 

and  another,   a  Statute  Staple,  and  so  bound  from  the  time  of  con-     - 
tracting  them.     It  is  so  laid  down  by  Lord  C.  B.  Gil-     - 
bert,  page  88,  and  is  in  conformity  with  the  general  law, 
which  I  have  before  stated  from  Lord  Hobart's  reports; 
for,  in  order  to  make  the  King's  debts,  not  of  record, 
bind  from  the  time  of  their  contracting,  a  statute  would     ^ 
clearly  be  required.     Lord  C.  B.  Gilbert,  in  another 
part  of  his  treatise,  says,  **  this  branch  of  the  statute 
^^  had  its  origin  in  the  practice  introduced  by  the  S  H.  7> 
**  c.  3,  of  taking  recognizances  to  the  King  before  jus- 
'^  tices  of  the  peace,  instead  of  the  ancient  mode  in  use, 
<'  before  conservators  of  the  peace,  sheriiSs  and  consta- 
**  bles;  the  twolatterof  whom,  when  they  bailed,  took  the 
'^  obligation  in  their  own  names,  and  not  to  the  King* 
"  Now  these  recognizances  to  the  King  being  only  per- 
*'  sonal  securities,  it  became  a  doubt  when  they  began 
**  to  bind  the  lands  of  the  subject,  and  formerly  they 
^'  held  that  such  recognizances  did  not  bind  the  land 
"  till  they  were  returned  of  record."  And  the  56th  sec- 
tion, which,  if  construed  literally,  would  appear  wholly 
useless,  as  far  as  related  to  the  Court  of  Exchequer, 
may,  I  apprehend,  have  a  sensible  construction  given 
to  it  by  referring  to  the  second  part  of  the  54th  section, 
by  which  the  King  was  authorized  to  proceed  with 
suits  depending  in  the  name  of  a  common  person,  to 
his  Grace's  use,  and  which  therefore  required  to  be 
placed  on  the  same  footing  as  to  execution  with  suits 
originally  brought  by  the  Crown,     I  think,  therefore, 
that  so  far  as  relates  to  the  King's  debts,  all  that  was  in 
effect  done  by  the  various  sections  of  the  38  Hen.  8, 
c.  399  was  to  give  a  priority  to  the  particular  debts 
not  being  of  record,  as  if  they  had  been  contracted 
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Driginally  by  a  recognizance  in .  the  nature  of  a  statute       1 832. 
staple,  which  binds  from  the  time  of  the  contracting,      "^q^^ 
Now  reasoning  a  priori,  it  would  be  probable  that  such  «. 

\  new  power  would  have  some  counterbalance,  in  order    ana  another, 
to  place  the  subject  as  nearly  as  possible  in  the  same 
situation  as  he  was  by  the  S5  E.  3.     By  that  act  the 
subject's  writ  of  execution  might  be  stayed  from  the 
time  the  King's  debt  on  record  was  contracted ;  a  date 
easily  to  be  ascertained  ;  but  when  the  King's  debt,  not 
of  record)  was  to  bind  by  this  new  power  from  the 
time  of  its  being  contracted,  it  might  become  very  diffi- 
cult for  a  third  person  to  ascertain  that  period ;  and  it 
might  well  be  considered  unjust  to  superadd  such  a 
hardship  in  the  case  of  a  person  who  levied  under  an 
execution,  sued  out,  indeed,  after  the  King's  debt  was 
contracted,  but  after  a  contract,  of  which,  not  being  of 
record,  he  could  know  nothing.     It  would,  therefore, 
be  not  unnatural  to  suppose  that  some  restriction  would 
be  imposed,  rendering  it  necessary  for  the   Crown, 
seeking  to  avail  itself  of  the  new  power,  to  take  some 
public  steps  before  the  judgment  obtained  by  the  sub- 
ject should  thus  lose  its  efficiency.      Now,  I  apprehend 
that  this  was  in  fact  done  by  the  74th  section,  which  I 
construe  as  providing,  that  if  before  the  King's  debt  is 
put  in  suit,  the  subject  has  obtained  a  judgment,  on 
which,  but  for  the  new  law,  he  might  have  sued  out  a 
writ  of  execution  in  due  course,  he  shall  still  have  the 
writ  of  execution,  and  proceed  on  it,  notwithstanding 
the  King's  debt  was  in  existence,  and  in  defiance  of 
any  writ  of  protection  from  the  Crown.     In  this  case, 
therefore,  the  Crown  is  prevented  from  staying  the 
proceedings  by  any  writ  of  protection,  and  the  creditor, 
if,  by  usin^  due  diligence,  he  can  cause  the  sheriff  to 
seize  the  goods  and  sell  them  before  the  extent  comes 
on  the  part  of  the  Crown,  shall  be  entitled  to  reap  the 
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183d.  fruits  of  his  dUigence.  The  words  are,  ^ihe  King 
*^  ahall  have  first  execution/'  which  I  think  means, 
**  shall  first  have  a  writ  of  eicecution  firom  the  Court ** 
In  like  manner,  in  the  statute,  25  EL  S,  c«  19,  the  words 
are,  that  the  creditor,  having  settled  for  the  King's 
debt,  **  shall  have  execution  "  against  the  defendant 
which  clearly  there  means,  shall  have  a  writ  of  execu^ 
tiDn«  Upon  the  words,  therefore,  as  well  as  upoa  the 
intention  of  the  33  H.  8,  c.  39,  s.  74>  ^  odlected 
from  the  act  itself,  compared  widi  the  statutes  which 
preceded  it,  I  have  come  to  the  conclusion,  that  ac- 
cording to  the  true  construction  of  the  7^th  section, 
it  has  no  reference  whatever  to  the  question  now  before 
your  Lordships.  I  am  aware  that  this  is  contrary 
to  the  construction  put  on  the  statute  in  the  cases 
of  York  V.  Dayrelij  and  Uppom  v.  Sunmer  ;  but  after 
fully  considering  those  authorities,  and  the  reasons 
assigned  there,  which  do  not  satisfy  my  judgment,  and 
finding  them  in  opposition,  as  it  seems  to  me,  to  the  cases 
of  JRej?  V.  Cottony  Attomey-general  v.  Capelly  Rex  v. 
Peck^  Rap  v.  Welis  ^  AUnuti,  Rex  v.  Sloper  Sg  Allen, 
and,  I  should  also  say,  to  the  Attorney-general  v. 
Andrew^  and  the  uniform  course  of  the  Court  of  Ex- 
chequer, I  think  that  those  cases  are  not  well  decided, 
and  that,  both  on  the  ground  that  they  are  contrary  to 
the  true  construction  of  the  act,  as  deduced  from  a 
proper  reading  of  it,  if  the  question  were  res  Integra, 
and  also  on  the  ground  that  they  are  opposed  to  cases 
of  greater  weight  and  authority,  to  which  I  have  also 
referred.  I  have  to  apologise  to  your  Lordships  for 
the  length  at  which  I  have  considered  this  question  ; 
but  I  trust  that  the  importance  of  it,  and  the  great 
weight  due  to  the  authorities,  on  both  sides,  will  be  a 
sufficient  reason  for  my  having  so  done. 
On  the  second  question  I  shall  not  detun  your 
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irdshipsy  as    I  believe    there  is   no  difference  of       I8S12. 

ioion  upon  it.     I  think  that  it  should  be  answered 

the  negative.  v. 
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Mr.  Justice  Taunton  :— The  first  question  pro- 
linded  by  your  Lordships  to  the  Judges  is  one  of 
y  considerable  difficulty,  arising,  in  my  humble 
Igment,  not  so  much  from  the  nature  of  the  subject 
en  properly  understood,  as  from  the  conflicting  de- 
ons  of  the  Courts  in  Westminster  Hall  This  ques- 
1  may  be  considered  in  two  points  of  view,  first, 
Bther  by  the  seizure,  on  the  part  of  the  sheriff,  of  the 
kIs  under  the  writ  ofjieri  facias^  the  property  is  so 
red  as  to  leave  nothing  in  the  debtor  upon  which 
writ  of  extent  can  attach  ;  and,  secondly,  whether 
statute  33  Hen.  8,  c.  39.  s.  74,  applies  to  the  pre- 
t  case ;  which  latter  inquiry  involve$  a  consideration 
he  law  as  to  the  prerogative  with  respect  to  the 
ig's  debts  before,  and  at  the  time  of  passing  that 
Jite. 

Vith  respect  to  the  first  point,  it  is  so  clearly  laid 
7n  in  all  the  text  books,  as  a  general  proposition, 
t  the  property  of  goods  is  not  altered,  but  continues 
he  defendant  until  execution  executed,  that  it  can- 
be  necessary  to  say  much  on  that  point.  But  then 
lestion  arises,  when  is  execution  executed,  that  is, 
ipleted  ?  It  would  seem  from  the  language  of  the 
t  oijieri  facias^  that  the  sheriff  has  not  completed 
whole  of  his  duty  under  the  writ  until  he  has  con* 
:ed  the  goods  and  chattels  seized  into  money,  for 
writ  enjoins  him,  that  of  the  goods  and  chattels  of 
defendant  he  cause  to  be  made  so  much  money ; 
he  is  further  enjoined  that  he  have  that  money 
>re  the  King  at  Westminster,  on  the  return-day,  to 
endered  to  the  plaintiff;  so  that  the  selling  or  mak- 
of  the  goods  into  money  appears  to  be  the  most 
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and  another. 


1 14  CASES  IN  THE  HOUSE  OF  LORDS 

1832.       essential  part  of  the  sheriff's  duty.     But  it  has  been 
^^  COD  tended  in  many  of  the  cases  upon  this  subject,  and 

V.  more  particularly  by  the  late  Mr.  Baron  Wood,  in  his 

and  another,  elaborate  judgment  in  the  case  of  ITie  King  v.  GUes^ 
8  Price,  814,  that  the  execution  is  executed  by  the 
seizure,  and    certainly,  if  that  were  the  case,  there 
would  be  an  end  of  the  question,  because  it  is  draih 
dantly  clear  that  after  execution  executed  an  extent 
from  the  Crown  comes  too  late :  The  Attomey-generd 
V.  Forty  8  Price,  364,  in  a  note.     In  such  case  the  pro- 
perty is  altered,   and  the  Crown  cannot,  in  proees 
against  A^  seize  the  goods  of  B.     Consideriiig  the 
authority  by  which  this  proposition   of  the  seicoie 
alone  changing  the  property  has  been  maintained,  it 
becomes  necessary  to  investigate  the  law  upon  the 
subject^  and  examine  the  grounds  upon  which  it  fatt 
been  supported.     If  the  property  be  altered  by  the 
bare  seizure,  to  whom  does  it  pass  ?     They  say  to  the 
sheriff.     But  this  cannot  be,  for  the  goods  would  not 
be  forfeited  by  his  outlawry  or  conviction  of  feloDyy 
nor  would  they  pass  under  a  grant  of  all  his  goods; 
and  if,  after  seizure,  the  defendant  pays  the  debt  to 
the  sheriff,  he  is  entitled  to  have  his  goods  again  with* 
out  any  grant  from  the  sheriff,  or,  if  a  leasehold,  with- 
out a  reassignment.     So  also,  I  apprehend,  if  goods 
in  execution  are  burnt,  or  otherwise  injured,  without 
fault  of  the  sheriff,   it  is  the  loss  of  the  defendant 
The  sheriff,  under  the  writ,   has  a  mere  power  to 
sell,  without  any  interest  vested  in  him,  except  that 
which  every  bailee,  such  as  a  carrier,  wharfinger,  &c. 
who  is  answerable  over,  has  for  his  own  protection. 
This  interest,  if  so  it  may  be  called,  is  denominated  a 
special  property,  as  contradistinguished  from  a  general 
property,  and  in  respect  of  this  we  know  that  he  may 
bring  trover  for  the  goods  seized  against  a  stranger, 
but  it  is  not  a  beneficial  interest.     In  addition  to  these 
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iUii8trations,  there  is  the  authority  of  Lord  Hardwicke,       isS2. 
who  lays  it  down,  in  2  Eq.  Cases  Abridged,  381,  that      ^^^ 
neither  before  the  Stat,  of  Frauds,  nor  since,  is  the  pro*         v. 

Orovbr 

perty  in  the  goods  altered,  but  continues  in  the  defendant  and  another 
until  the  execution  executed.  The  cases  cited  by  Mr. 
Baron  Wood,  in  support  of  his  opinion  that  the  pro* 
perty  is  altered  by  the  sheriff's  seizure,  and  before  ac- 
tual sale,  by  no  means  bear  him  out.  The  first  case  he 
eites,  with  respect  to  goods  and  chattels,  is  Lechmere 
and  others  v.  Thorawgood  and  another,  Comberb.  123 ; 
8  Mod.  236.  That  was  an  action  of  trespass,  not  trover, 
brought  against  the  sheriff.  The  extent  there  was 
after  the  seizure,^  and  before  any  sale  or  venditioni  ex- 
ptmas ;  and  it  appears,  certainly,  that  a  question  was 
made,  whether  the  extent  did  not  come  too  late,  and 
tiie  Judges  are  reported  to  have  intimated  an  opinion 
that  it  did ;  but  the  case  was  not  decided  upon  that 
ground ;  judgment  was  ultimately  given  for  the  de- 
fendant, (and  not  for  the  plaintiffs,  who  impeached 
the  validity  of  the  extent),  upon  the  ground  that  they 
could  not  be  made  trespassers  by  relation.  The  opi- 
nions, therefore,  thrown  out,  were  mere  obiter  dicta^ 
and  the  reports  themselves  are  very  loose  and  unsatis- 
fieu^tory.  In  one  of  them,  Comberbach's,  Lord  Holt  is, 
indeed,  reported  to  have  said,  ^*the  property  of  the  goods 
is  "  vested  by  the  delivery  of  ihe^fieri  facias ;"  but  this 
is  directly  contrary  to  the  opinion  of  Lord  Hardwicke, 
in  2  £q.  Ca.  Abr.,  and  to  the  cases  of  Bardon  v.  Ken- 
nedy^ 3  Atk.  739,  and  Phillips  v.  Thompson^  3  Lev- 191 ; 
in  die  latter  of  which  it  was  decided,  that  by  the  delivery 
of  the  writ,  the  goods  were  only  so  bound  that  the 
defendant  could  not  dispose  of  them  afterwards, 
and  that  the  delivery  of  the  writ  to  the  sheriff  is 
no  execution  thereof;  and  this  dictum  of  Lord 
Holt,  Lord  Mansfield,  in  Cooper  v,  Chittjfj  1  Burr.  20, 
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183^       suspected  was  a  mistake  of  the  reporter.     The  next 
^,_        case  relied  on  by  Mr.  Baron  Wood,  is  Clerk  v.  WUhehf 
V.  6  Mod.  S90 ;  in  that  case  the  principal  question  was, 

and  another,  respecting  the  operation  of  the  stat.  17  Car.  S,  c.  8, 
upon  a  judgment  by  default,  obtained  by  an  adminis- 
trator, whether,  as  that  statute  applies  in  terms  only 
to  judgment  after  verdict,  there  could  be  any  personal 
representative  of  the  intestate  who  could  by  process 
compel  the  sheriff  to  sell.  It  was  incidentally ,  con- 
tended there  by  counsel,  that  a  seizure  by  the  sheriff 
was  a  satisfaction  of  the  debt,  and  therefore  that  the 
plaintiff,  who  had  brought  a  scire  facias  to  have  resti- 
tution, should  not  have  it.  But  the  utmost  length  to 
which  Lord  Holt  carried  this,  was,  that  the  seizure  to 
the  value  of  the  debt  discharges  the  defendant,  unless 
the  execution  be  afterwards  avoided,  and  that  the 
seizure,  so  long  as  it  continues,  is  a  sufficient  bar.  But 
the  point  really  determined  was,  that  an  execution, 
being  an  entire  thing,  when  once  begun  shall,  as  be- 
tween the  parties,  be  proceeded  with,  notwithstanding 
a  change  of  sheriff,  or  tlie  death  of  the  plaintiff,  no- 
thing having  occurred  to  avoid  the  seizure,  or  to  inter- 
cept the  authority  of  the  sheriff  before  sale :  the  sale 
under  such  circumstances  being  considered  but  a  for- 
mal part  of  the  execution.  There  was  no  decision 
that,  as  against  one  having  a  paramount  claim,  the 
property  by  the  seizure  was  irrevocably,  changed,  but 
the  whole  is  consistent  with  the  hypothesis,  that  the 
goods  in  such  a  case  are  in  the  custody  of  the  law. 
With  respect  to  the  argument  drawn  from  the  statute 
21  Jac.  1,  c.  19,  which  provides,  that  where  no  execu- 
tion or  extent  has  been  served  and  executed,  creditors 
by  judgment  statute,  &c.  or  other  security,  shall  not 
be  relieved  thereupon  for  more  than  a  rateable  part  of 
their  just  and  true  debts  with  the  bankrupt's  other  ere- 
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•ditorsy  without  respect  to  any  greater  sum  in  such  judg-  J832. 
ment,  &c«,  or  other  security  ;  upon  which  it  has  been  q^j^^^ 
determined,  that  when  a  creditor  has  obtained  ludgfment      _  *'• 

Grover 

and  sued  out  execution,  and  a  seizure  has  been  made  and  anuiher 
under  it,  if  before  sale  .an  act  of  bankruptcy  intervenes, 
the  judgment  creditor  shall  not  be  obliged  to  come  in 
under  the  commission,  but  the  sheriff  may  proceed  to  sell 
the  goods  ;  and  from  which  determinations  Mr.  Baron 
Wood  draws  the  conclusion,  that  they  must  have  pro- 
ceeded on  the  ground,  that  as  soon  as  goods  have  been 
seized  under  a^eri  facia^^  that  seizure  is  considered 
in  law  as  being  an  execution  executed :  the  answer  is, 
that  these  determinations  only  prove  that,  as  between 
subjects,  an  execution  once  begun  by  seizure,  shall 
proceed  notwithstanding  a  subsequent  act  of  bank, 
ruptcy  and  commission  issued ;  and  in  the  case  of 
jtudlejfY.  HaUey yCro.  Car.  148,  which  I  believe  was  the 
first  decision  to  this  effect,  wherein  the  circumstances 
were  nearly  the  same  with  those  in  Stringefelhivs  case. 
Dyer,  67i  b.,  the  main  difference  being,  that  in  the  one 
the  bankrupt  commissioners  claimed  against  the  extent 
upon  the  Statute  Staple,  and  in  the  other  the  Crown, 
the  Court  expressly  distinguished  it  from  the  case  in 
Dyer,  by  saying,  "  for  there,  although  the  goods  were 
extended,  yet  they  were  not  delivered  to  the  cognusee, 
and  the  writ  was  not  returned,  and  the  writ  of  privi- 
lege was  for  debt  due  to  the  King,  wherein  the  King 
has  his  prerogative  by  the  Common  Law."  In  addition, 
I  may  observe,  that  the  distinction  taken  in  the  recent 
cases  of  Wymer  v.  Kemble^  6  Barn.  &  Cres.  479 ;  Notley 
V.  Buck^  8  Bam.  &  Cres.  160 ;  and  Morland  v.  PeUatt, 
ib.  7^%  which  were  in  exposition  of  the  statute  6  Geo.  4, 
c.  16,  s.  108,  proceeded  principally  upon  this  very 
difference  between  a  mere  naked  seizure  before  bank- 
ruptcy, and  a  seizure  consummated  by  sale,  or  the  pay- 
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ment  of  tiie  money  directed  to  be  levied.  In  JVymer 
V.  Kembkj  the  goods  of  the  debtor  had  been  seized 
Mndiet  2Ljieri  facias^  and  delivered  to  the  creditor  under 
a  bill  of  sale  by  the  sheriff,  then  a  bankruptcy  followed, 
and  it  was  held  that  the  Plaintiff  had  ceased  to  be  a 
creditor,  the  original  debt  having  been  extinguished 
by  the  sale.  The  like  decision  was  come  to  in  Mw- 
land  V.  Pellattj  where,  though  there  had  been  no  sale 
of  the  goods,  the  balance  of  the  money  directed  to  be 
levied  had  been  paid  over  to  the  sheriff  before  the  act 
of  bankruptcy ;  but  in  Notley  v.  Buckj  where  the 
sheriff  had  made  a  seizure  before  the  act  of  bankruptey, 
but  the  goods  remained  in  his  hands  unsold  at  the  time 
of  it,  it  was  held  that  the  sheriff  could  not  pay  over  td 
the  creditors  the  proceeds  of  the  execution  received 
upon  a  sale  after  the  bankruptcy. 

But  although  the  position  that  the  property  is  not 
divested  out  of  the  debtor  by  mere  seizure  under  Jieri 
facias  was  partly  admitted  by  the  counsel  for  the 
plaintiff  in  error  in  this  case,  yet  it  was  most  strongly 
pressed  by  him  in  his  argument,  that  by  the  seizure 
the  judgment  creditor  here  had  a  claim  on  the  goods, 
or  a  special  property  therein,  and  that  the  Crown 
under  an  extent  can  only  take,  subject  to  that  lien,  a 
special  property ;  and  this  right  of  the  judgment  cre- 
ditor, he  observed,  had  not  been  adverted  to  in  any 
of  the  cases,  with  respect  to  the  property.  Many  other 
cases  might  be  added,  but  enough  probably  has  been 
said ;  and  I  will  only  add  the  authority  of  Mr.  Justice 
Bayley.  In  Morland  v.  Pellattj  that  learned  Judge 
says,  ^^  after  seizure  and  before  sale,  the  sheriff  has  a 
special  property  in  the  goods,  but  the  debtor  has 
the  general  property  up  to  that  time,  therefore  the 
debt  is  not  extinguished,  and  the  judgment  creditor 
has  a  security  for  his  debt;  this  special  property  is 
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'*  in  him,  not  as  trustee  for  the  judgment  creditor,  but  i832. 
**  for  the  purpose  of  his  own  protection."  Neither  had  ^^ 
the  judgment  creditor  in  this  instance  any  lien  oil  v. 
the  goods.  Let  us  see  what  a  lien  is  ?  In  Ham-  andTnoihcr. 
numd  V.  Barclay^  2  East,  227,  Mr.  Justice  Grose 
says,  *'  A  lien  is  a  right  in  one  man  to  retain  that 
'^  which  is  in  his  possession  belonging  to  another  till 
^'  certain  demands  of  him,  the  person  in  possession,  are 
"  satisfied.''  The  Master  of  the  Rolls,  in  Gladstone 
V*  Birlejfj  2  Meriv.  404,  lays  it  down,  "  the  question 
always  is,  whether  there  be  a  right  to  detain  the 
goods  till  a  given  demand  shall  be  satisfied."  In 
Uckbarrofw  v.  Masorij  6  East,  25,  note,  Mr.  Justice 
Bulier  observes,  *^  liens  at  law  exist  only  in  cases 
'^  where  the  party  entitled  to  them  has  the  possession 
"  of  the  goods,  and  if  he  once  parts  with  the  posses- 
^'  sion  after  the  lien  attaches  the  lien  is  gone."  In 
Hejfwood  V.  Waringj  4  Camp.  291,  Lord  EUenborough 
says,  without  possession  there  can  be  no  lien.  A  lien 
is  a  right  to  hold,  and  how  can  that  be  held  which 
was  never  possessed.  In  Hallett  v.  Bousfieldy  18  Ves. 
188,  Lord  Eldon  •  asks, "  how  can  the  doctrine  of  lien, 
that  is  the  right  of  a  party  having  property  in  his  pos- 
session to  retain  it  until  his  demand  is  satisfied,  be 
applied  to  the  interest  of  a  freighter,  who  has  no  pos- 
session, the  whole  being  in  the  possession  of  the 
owner?'*  (And many  other  dicta  to  the  same  effect  are 
collected  by  Mr.  Montague  in  his  Summary  of  the 
Law  of  Lien,  Introd.  Ch.  p.  1,  &c.)  So  here  I  ask, 
how  can  the  doctrine  of  lien,  to  retain  these  goods,  be 
applied  to  this  judgment  creditor,  who  had  no  posses- 
sion, the  goods  being  in  the  possession  of  the  sheriff? 
The  sheriff  seizes,  not  as  the  agent  or  servant  of  the 
party,  but  as  a  minister  of  justice,  and  an  officer  of 

^  The  question  here  ascribed  to  Lord  Eldou  is  given  in  the 
rc|M>rt  atnoDg  the  arguments  of  counsel. 

14 
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1832.       the  Court,  therefore  his  possession  is  not  the  posses- 
^TT    '      sion  of  the  creditor,  but  the  custody  of  the  law ;  but  if 
V.         there  was  no  lien,  the  cases  of  The  King  v.  Humpheryy 
aiSlXr.  1  M^Cl.  &  Y.  173 ;  The  King  v.  Lee,  6  Price,  369 ; 
and  Casberd  v.  The  Attomey-generalj  6  Price  411, 
which  were  cases  of  a  wharfinger's  and  a  factor^  lien, 
and  an  equitable  mortgage  by  deposit  of  the  title- 
deeds,  are   inapplicable,    the  creditor  there  having 
actual  possession  of  the  articles  in  respect  of  which  he 
claimed.     But  when  goods  are  in  what  is  called  the 
custody  of  the  law,  the  property  is  as  it  were  in  abey- 
ance,   and   must  ultimately  belong   to  the  party  to 
whom,  under  all  the  circumstances,  the  law  adjudges  it. 
But  it  was  said,  that  the  judgment  creditor,  by  force 
of  the  seizure,  had  at  least  a  security.     This  has  cer- 
tainly been  so  decided  with  reference  to  the  6  Geo.  4, 
c.  16,  s.  108.     But  I  do  not  see  what  it  proves.     The 
security  may  be  vested  and  certain,  or  it  may  be  con- 
tingent and  defeasible.     It  does  not  necessarily  import 
present    property,    nor  even   beneficial  interest.      If 
tenant  for  life  without  impeachment  of  waste,  or  tenant 
in  tail,  sell  trees  standing  and  growing  on  the  land, 
which  he  may  lawfully  do,  the  vendee,  in  common 
language,  might  be  said  to  have  a  security  for  the 
money  which   he   has  advanced,    but  if  the   vendor 
should  die  before  the  trees  are  severed  from  the  soil, 
the  right  of  the  remainder-man  or  issue  in  tail  steps  in 
and  defeats  that  of  the  vendee.     So  here,  although  the 
judgment  creditor  had  a  security,  yet  still  it  was  a 
possible  case — I  say  no  more  at  present — that  ?l  jus 
tertii  might  interpose  and  destroy  it 

This  brings  me  to  the  consideration  of  the  second 

branch  of  the  question,  namely,  whether  the  extent  in 

this  case  at  the  suit  of  the  Crown  constituted  such  a 

jus  tertii.     It  is  perfectly  clear,  that  at  Common  Law 

the  King  had  very  peculiar  prerogatives,  much  beyond 
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le  common  right  of  a  subject,  for  the  recovery  of  his  1832. 
ebts.  Of  these  (not  to  mention  others  which  are  not  q^^^,^ 
>  the  present  purpose)  one  was,  that  "  where  one  was  «'• 
idebted  to  the  King  and  likewise  to  other  persons,  the  and  aoodier. 
ling's  debt  was  to  be  preferred  in  payment,  that  is,  the 
jog  was  to  be  paid  before  any  other  creditor  of  the 
arty,"  and,  consequently,  to  be  preferred  in  an  execu- 
on;  2  Madd.  Exch.  183,  c.  2S,  s.7.  The  general 
lie  is,  and  this  has  been  acknowledged  in  all  the 
au^es,  that  when  the  right  of  the  King  and  that  of  a 
tibject  concur,  that  of  the  King  shall  prevail ;  see 
le  instances  put  in,  The  Attorney-general  v.  AndreWj 
lardres,  23 ;  Plowden,  258,  259,  264.  But  in  an- 
ient times  the  law  of  prerogative  went  further  than 
lis,  and  provided  the  most  effectual  means  of  security 
lat  the  King's  title  should  always  be  the  first  It  pro- 
ibited  the  creditors  of  a  King's  debtor  even  from 
iking  out  execution  until  all  the  King's  debts  were 
Bttisfied,  although  the  King's  debts  were  the  later  in 
oint  of  time  ;  and  if  the  King's  debtor,  not  withstand- 
Qg,  was  sued  or  attached,  the  King  had  a  remedy  by 
writ  of  protection  to  protect  his  debtor ;  Co.  Litt. 
31 ,  b. ;  Fitz.  N.  B.  65,  66,  tit  Protection ;  The  King  v. 
"^ottbn^  Parker,  125.  A  King's  debtor  could  not  make 
.  will  to  dispose  of  his  chattels  to  the  King's  prejudice, 
tor  could  his  executor  have  administration  without 
permission  from  the  King  or  justices  or  barons  of  the 
ilxchequer,  upon  giving  security  to  answer  the  King  s 
lebts ;  see  numerous  precedents  in  Maddox's  Exch. 
;.  23.  These  prerogatives  have  at  different  times  been 
ontroverted  and  regulated  by  statutes,  but  these  very 
tatutes  testify  their  existence.  Thus  in  the  stat.  of 
^agna  Charta,  9  Hen.  3,  c.  IS,  it  is  enacted,  that  if 
iny  holding  of  the  King  a  lay-fee  do  die,  and  the 
heriff  show  the  King's  letters  patent  of  his  summons 
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for  debt,  which  the  dead  man  did  owe  to  the  King,  it 
shall  be  lawful  to  the  sheriff  to  attach  and  enrcd  all 
the  goods  and  chattels  of  the  deceased  being  found  in 
the  lay-fee  to  the  value  of  the  debt,  so  that  nothing 
thereof  should  be  amoved  until  the  debt  be  paid  oS, 
and  the  residue  should  remain  to  the  executors  to  per- 
form the  testament  of  the  deceased.     Again,  the  stat 
25  £d.  3,  c.  19i  after  reciting,  that  forasmuch  as  the 
King  had  before  that  time  made  protections  to  diven 
people  which  were  bounden  to  him  in  some  manner  oi 
debt,  that  they  should  not  be  impleaded  of  the  debts 
which  they  owed  to  others  till  they  had  made  grec 
to  our  Lord  the  King  of  that  which  to  him  was  due 
by  them  by  reason  of  his  prerogative,  and  so  during 
such  protections  no  man  hath  sued  nor  durst  implead 
such  debtors,  enacts,  that  notwithstanding  such  pro- 
tections, the  parties  which  have  actions  against  their 
debtors  shall  be  answered  in  the  King's  Court  by  their 
debtors,  and  if  judgment  be  thereupon  given  for  the 
plaintiff  or  demandant,    the   execution   of  the  same 
judgment  shall  be  put  in  suspense  till  gree  be  made  to 
the  King  of  his  debt,  and  if  the  creditors  will  under- 
take for  the  King's  debt,  they  shall  be  thereunto  re- 
ceived, and  shall  have  execution  against  the  debtors  of 
the  debt  due  and  adjudged  to  them,  and  also  shall 
recover  against  them  as  much  as  they  shall  pay  to  the 
King  for  them.     After  the  passing,  therefore,  of  this 
statute,  which  considerably  abridged  the  ancient  prero* 
gative,  although  a  subject  might  pursue  his  debtor  to 
judgment,  yet  he  could  not  sue  out  execution  until  the 
King's  debts  were  paid  or  secured.     The  King  being 
entitled  to  the  first  execution,  this  execution,  it  is  ma- 
terial to  recollect,  at  the  common  law,  was  against  the 
body,  the  lands  and  the  goods  of  the  accountant  or 
the  King's  debtor ;  Sir  William  Harberfs  case,  3  Rep. 
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1%  b. ;  the  words  of  Lord  Coke  on  this  point  are,  '^  it  1832. 
**  was  resolved,  that  at  the  common  law  the  body,  the  ^T"^" 
^  land  and  the  goods  of  the  accountant  or  the  King's  «. 
"  debtor  were  liable  to  the  King's  execution,  for  Thesau'  ^^  another. 
'^  rus  regis  est  pacts  vmctUum  et  bellorwn  mrm ;  and 
**  therefore  the  law  gave  the  King  full  remedy  for  it ; 
"  and  therewith  agrees  5  Eliz.,  Dyer,  224,  and  Plow. 
•*  Com.  321.  Sir  fVilliam  Cavendish's  case,  who  was 
**  treasurer  of  the  chamber,  24  E.  3 ;  Walter  de  Chirtofis 
**  case,  and  infinite  precedents  in  the  Exch.,  to  prove, 
**  that  for  the  King's  debt,  the  body  and  the  land  of  the 
^  debtor  shall  be  liable  by  the  common  law  before  the 
"'  statute  of  33  Hen.  8,  c.  39."  The  statute  did  not  give 
to  the  Crown  this  triple  remedy,  and  whether  it  could 
be  pursued,  as  now,  by  one  single  process,  or  must  have 
been  separately  worked  out  by  different  writs,  is  a  mat- 
ter of  no  moment.  Thus  stood  the  law  until  the  sta- 
tute 33  Hen.  8,  c.  39,  passed ;  and  upon  this  short 
statement  there  seems  to  be  no  doubt,  that  if  no  altera- 
tion of  the  law  in  this  respect  was  made  by  that  statute, 
the  King  in  the  present  instance  is  entitled  to  prefer- 
ence under  the  extent,  although  it  did  not  reach  the 
sheriff  until  the  Jieri  facias  was  partly  executed  by 
seizure ;  for  it  would  be  absurd  to  hold,  that  \vhen  it 
was  unlawful  to  issue  any  execution  before  the  King's 
debt  was  paid,  the  creditor,  by  his  disobedience  to  the 
law  in  suing  out  an  execution,  should  gain  an  advantage 
over  the  King.  Then  has  the  statute  33  Hen.  8,  c.  39, 
altered  the  law  in  this  matter?  That  statute,  sec.  y^^s 
enacts,  that  if  any  suit  be  commenced  or  taken,  or  any 
process  hereafter  awarded  for  the  King,  for  the  recovery 
of  any  of  the  King's  debts,  that  then  the  same  suit 
and  process  shall  be  preferred  before  the  suit  of  any 
person  or  persons,  and  that  our  said  Sovereign  Lord, 
his  heirs  and  successors,  shall  have  the  first  execution 
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1 832.       against  any  defendant  or  defendants  of  and  for  his  said 
Giles       debts  before  any  other  person  or  persons,  so  always 
^'         that  the  King's  said  suit  be  taken  and  commenced^  or 
and  auothen  process  awarded  for  the  said  debt  at  the  suit  of  our  said 
Sovereign  Lord  the  King,  his  heirs  or  successors,  before 
judgment  given  for  the  said  other  person  or  persons. 
It  has  been  very  properly  observed  by  Lord  Chief  Baron 
Macdonald,  in  his  judgment  in  the  case  of  The  King 
V.  AUnutt^  16  East  280,  281,  n.,  that,  according  to 
the  construction  put  upon  this  clause  in  the  cases  of 
Uppom  v.  Sumner^  and  Bx)rke  v.  Dayrell^  it  must  have 
the  effect  of  postponing  the  King's  execution,  though 
it  should  happen  to  be  prior  both  in  teste  and  delivery 
to  the  subject's  execution  on  his  prior  judgment,  which 
would  be  putting  the  Crown,  as  to  its  execution,  upon  a 
worse  footing  than  a  subject,  inasmuch  as  between  sub- 
ject and  subject  the  priority  of  the  delivery  of  the  writ 
of  execution  always  determines  the  question  of  pre- 
ference, without  regard  to  the  priority  of  the  judgment 
Such  a  result  surely  could  never  have  been  intended, 
and  this  goes  some  way  to  show  that  the  construction 
animadverted  upon  is  not  the  right  one.     But  I  am  of 
opinion,  upon  other  grounds,  that  this  section  of  the 
statute  has  been  misunderstood.     The  first  branch  de- 
clares generally,  that  the  King's  suit  and  process  shall 
be  preferred  before  the  suit  of  any  person  or  persons. 
This  seems  to  be  distinct  from  the  latter  branch,  which 
confirms  the  right  that  the  King  had  before  this  sta- 
tute, of  having  the  first  execution,  not  a  preference 
where  there  are  two  concurring  executions,  one  at  the 
suit  of  the  King,  but  the  first  execution,  that  is,  the  sole 
and  exclusive  execution,  against  any  defendant  for  his 
debts  before  any  other  person.    Then  comes  the  con- 
dition or  proviso,  '^  so  always  that  the  King's  said  suit 
'^  be  taken  and  Commenced  or  process  awarded  before 
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jadgment  given  for  the  said  other  person/*  Now  I  18S2. 
ike  this  sec.  74  to  be  a  supplement  to  chap.  19  of  qiles 
ie  25th  Ed.  3,  aud  the  judgment  mentioned  herein  to  q^ovkb 
lean  judgment  obtained  by  favour  of  the  latter  statute,  aud  another, 
lien  the  meaning  will  be  this,  where  the  subject  has 
btained  no  judgment,  the  King  is  entided,  as  of  course 
le  must  be  if  he  sued  out  process,  to  the  first  execu- 
ion.  But  if  the  subject  has  obtained  a  judgment  be- 
ore  any  process  sued  out  by  the  Crown,  the  execution 
bereof  shall  not  be  divested  by  stat.  25  Edw.  4,  c.  IQ^ 
^ut  be  put  in  suspense  till  gree  be  made  to  the  King 
»f  his  debts ;  but  in  such  case  he  is  at  liberty  to  follow 
t  up  by  execution,  although  the  King's  debt  be  not 
^id,  and  if  he  can  get  his  execution  completely  exe- 
:uted  before  the  King's  process  be  sued  out,  he  will  be 
afe,  for  the  King  is  only  to  have  absolutely  the  first 
execution  where  the  King's  suit  is  taken  and  com- 
Denced,  or  process  awarded,  before  judgment  given 
or  the  other  person.  By  this  construction  the  greater 
lifficulties,  in  my  humble  judgment,  will  be  overcome, 
hough  perhaps  some  may  remain ;  and  this  will  account 
or  the  disuse  of  protections  afterwards,  which  would 
i€  unavailing  when  the  King  had  no  longer  a  right  in 
ill  cases  to  the  first  execution. 

So  much  by  way  of  argument  from  the  account  we 
lave  in  our  books  of  the  ancient  prerogative,  and  from 
he  statutes.  The  cases  that  have  been  decided  upon 
his  question  have  been  so  often  cited,  that  it  is  un* 
lecessary  to  go  through  them  all ;  I  will  only  observe, 
hat  the  weight  of  authority  appears  to  me  to  prepon- 
lerate  very  considerably  in  favour  of  the  right  of  the 
>own.  The  course  of  decision  in  the  Court  of  Ex- 
ihequer  has  been  uniformly,  with  the  exception  of  The 
dttomej/'generalv.  Jndrewy  Hardr.  23,  and  Mr.  Baron 
HTood's  opinion  in  7%e  King  v.  Giles^  on  that  side;  and 
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1832.       considering  that   this   is  the   King's  great  comt  of 
Giles       revenue,  in  which  the  Judges  are  more  particularly 
V.  eonversant  with  these  matters,  this  consistency  of  judg* 

and  wio^.   ^^^^  ought  to  Carry  great  weight  with  it.     In  The  At* 
torney-general  v.  AndrcWj  the  reasons  assigned  by  the 
Judges  are  extremely  short,  and  in  truth  consist  only 
of  two  :  the  one,  that  the  statute  33  Hen.  8.  abridges 
the  prerogative  and  controls  the  Common  Law,  uid 
that  the  words  in  the  74th  section  make  a  condition 
precedent,  and  imply  a  negative  ;  the  second,  that  there 
the  subject's  title  was  prior  to  the  King's^  and  was  ex- 
ecuted.    I  have  already  explained  why,  in  my  opinion^ 
the  interpretation  that  has  been  made  of  this  statute  is 
an  erroneous  one,  and  why  this  statute  does  not  afiect 
the  present  case.     With  respect  to  the  holding  that  the 
subject's  title  was   executed  if    liberates  had  issued 
upon  the  elegits,  which  does  not  appear  to  have  been 
the  case,  there  is  no  doubt  but  that  this  was  so ;  but  if 
nothing  more  had  been  done  than  extending  the  lands 
upon  the  elegits,  I  take  the  liberty  of  saying,  that  the 
$ubject's  title  was  not  executed,  and  for  this  Strmge-' 
fiUaw\  case.  Dyer,  67,  b,  3  Ed.  6,  is  my  autfaori^. 
In  that  case,  Stringefellow  had  issued  out  a  writ  of 
ea:tendi faciasj  to  have  execution  of  a  statute  staple; 
the  sheriff  made  extent  of  the  defendant's  lands,  and 
seized  them  into  the  King's  hands,  but  did  not  make 
livery ;  and  afterwards  a  writ  of  the  King's  preroga- 
tive, issued  out  of  the  Exchequer,  reciting  the  preroga-^ 
tive  which  the  King  ought  to  have  to  be  first  serrod 
and  paid  by  his  debtors,  and  commanded  the  sheriff  to 
levy  the  debt  of  the  goods  of  the  debtor,  and  if  he  had 
not  sufficient,  then  to  extend  his  land.     This  writ  wa9 
delivered  to  the  sheriff  after  the  day  of  the  return  of 
the  first  writ,  but  before  the  first  writ  was  returned. 
On  the  sheriff  returning  to  the  King's  writ  that  the 
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debtor  had  no  goods  or  lands  to  be  extended  besides       \S32. 
the  goods  and  chattek,  lands  and  tenements  above  ex-       q^^ 
tended,  and  therefore,  as  to  the  further  execution  of         «• 
that  writ,  he  had  done  nothing,  it  was  holden  in  the   and  another. 
Exchequer  for  law,  that  the  sheriff  should  be  amerced  if 
he  would  not  amend  his  return,  namely,  return  the  ex- 
tent into  the  Exchequer  for  the  service  of  the  King's 
debt ;  and  Justices  Hsde  and  Bromley  were  of  the  same 
opinion,  because  the  property  of  the  goods  and  land 
was  not  in  Stringefellow  before  tiiey  were  delivered  to 
lum  by  the  writ  of  liberate.     This  case  has  always  been 
acknowledged  for  good  law ;  and  although  a  query  is 
subjoined  by  the  reporter,  because  the  goods,  on  being 
seized  into  the  King's  hands  to  be  delivered  to  the 
party,  were  in  the  custody  and  consideration  of  the 
law,  and  privileged  from  all  other  executions,  yet  this 
doubt  proceeds  from  not  attending  to  the  distinction 
between  the  King's  case  and  that  of  a  common  person. 
In  the  case  of  a  subject,  goods  distrained  or  seized  in 
execution  cannot  be  again  taken  for  that  reason,  but  it 
is  otherwise  in  the  case  of  the  King ;  The  Attorvey-ge- 
neral  v.  CapeUj  2  Show.  481 ;  see  also  the  note  by 
Manwood  Chief  Baron,  in  margin,  Dyer,  67,  b. 

The  cases  of  Uppom  v.  Sumner y  and  Rorke  v.  Dayrelly 
appear  to  me  to  have  been  determined  on  wrong  prin- 
ciples. Little  research  seems  to  have  been  made,  in 
either,  into  the  nature  and  extent  of  the  royal  preroga- 
tive at  common  law;  in  the  first,  die  judgment  pro- 
ceeded principally  on  the  statute  33  Hen.  8 ;  and  in 
the  latter,  on  the  mistaken  assumption  that  the  pro- 
perty was  changed  by  the  delivery  of  the  writ  to  the 
sheriff.  With  all  my  respect  for  the  learned  Judges 
by  whom  these  cases  were  decided,  and  no  one  can 
have  greater,  I  cannot  assent  to  them,  and  I  say  this 
with  the  more  freedom,  because  on  no  less  than  three 
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1832.       solemn  occasions  the  Court  of  Exchequer  has  snbse- 

^^    '      quently  testified  a  similar  dissent.    The  case  of  ThurS' 

V.         ton  V.  Miilst  16  East.  354,  is  no  authority  either  way, 

and  ano^er.   hecause,  although  the  Court  intimated  they  had  formed 

an  opinion  on  the  point,  it  was  not  divulged.     With 

these  exceptions,  the  determinations  of  the  Courts  will 

be  found  from  the  earliest  times  to  have  been  in  favour 

of   this    prerogative;    I  therefore  humbly  give  it  as 

my  opinion  that  the  first  question  propounded  by  your 

Lordships  should  be  answered  in  the  affirmative. 

With  respect  to  the  second  question  submitted  to  the 
Judges,  as  to  any  difierence  whether  the  writ  of  extent 
be  in  chief  or  in  aid,  I  am  of  opinion  that  in  this  respect 
there  is  no  difiierence  between  an  immediate  extent 
and  an  extent  in  aid.  It  appears  to  have  been  the 
practice  in  very  ancient  times,  that  if  the  King's  debtor 
was  unable  to  satisfy  the  King's  debts  out  of  his  own 
chattels,  the  King  would  betake  himself  to  any  third 
person  who  was  indebted  to  the  King's  debtor,  and 
would  recover  of  such  third  person  what  he  owed  to 
the  King's  debtor,  in  order  to  get  payment  of  the  debt 
he  owed  to  the  Crown,  2  Madd.  Exch.  p.  189,  c.  23, 
s.  8.  In  like  emergencies,  the  King's  debtors  or  ac- 
countants were  wont  to  have  writs  of  aid  whereby  to 
recover  their  debts  of  such  persons  as  were  indebted 
to  them,  in  order  to  enable  them  to  answer  the  debts 
they  owed  the  King.  Many  precedents  of  both  modes 
of  proceeding  are  cited  by  Maddox  in  the  notes,  c.  23, 
ss.  8  and  12.  One  of  them  is  in  the  fifth  year  of  Rich.  1^ 
in  the  great  roll  whereof  it  is  stated,  that  Henry  de 
Cornhill  owed  the  King  100/.  for  the  arerage  of  the 
cambium  of  all  England  except  Winchester,  and  6  /. 
for  the  fenne  of  the  land  of  Engelran  de  Musterei. 
And  William  Earl  of  Albermarle  acknowledged  before 
the  barons  of  the  Exchequer  that  he  owed  so  much 
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to  Henry  de  Cornhilly  and  thereupon  William  Earl  of  i832, 
Albennarle  was  cbarged,  as  debtor  to  the  King,  with  the  q^^^^ 
said  respective  sums.  Others  are  of  the  reign  of  ^• 
Hen.  8,  and  £dw«  1 ;  in  some  of  them  the  mandate  is  ^nd  aDoth«r. 
to  the  sheriff  to  distrain  a  former  sheriff,  or  to  aid  col- 
lectors and  asseasora  in  distraining  persons  indebted  to 
the  King  for  aids  or  the  like^  and  therefore  are  not 
properly  extents  in  aid,  the  process  being  against 
persons  originally  indebted  to  the  Crown ;  but  in  some 
instances,  as  in  those  of  the  executors  of  Hubert  de 
Barghy  Walter  de  Walford,  and  the  executors  of  the 
late  fiishop  of  Hereford,  the  mandate  to  the  barons  is, 
that  they  distrain  the  debtors  of  those  particular  per- 
sons, in  order  that  the  King  may  be  satisfied  the  debts 
which  they  owe  to  him  respectively,  according  to  the 
law  and  custom  of  the  Exchequer*  This  process, 
though  now  called  an  extent  in  the  second  degree,  is 
in  principle  the  same  as  that  called  peculiarly  an  extent 
in  aid,  the  only  difference  being,  that  in  the  one  case 
the  Crown  is  the  real  as  well  as  the  nominal  plaintiff; 
in  the  other,  the  process  is  sued  out  for  the  recovery 
of  the  debt  due  to  the  King's  debtor  and  for  his  benefit. 
It  is  clear,  therefore,  from  these  authentic  records,  that 
the  practice  of  charging  the  debtors  of  a  person  in- 
debted to  the  King  for  the  King's  debt  goes  back  as 
hr  as  the  period  of  legal  memory,  and  the  process 
has  been  gradually  moulded  into  its  present  shape,  and 
limited  to  its  present  extent,  by  statutes  and  by  the  rules 
wad  decisions  of  the  Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  differ- 
ence whether  the  writ  of  extent  was  in  chief  or  in  aid. 

Mr.  Baron  Vaughan: — After  much  consideration  de- 
voted to  the  question  which  your  Lordships  have  been 
pleased  to  propound  to  the  Judges,  I  am  of  opinion 

VOL.  I.  K 
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1832.       that  the  writ  of  extent  issued  by  the  Crown,  under  the 

GiLE        circumstances  stated,  ought  of  right  to  supersede  the 

V.         subject's  execution. 

and  anodSer.        During  the  progress  of  this  inquiry  my  mind  has 

been  agitated  by  doubts  suggested  by  a  review  of  the 

conflicting  judgments  which  have  been  pronounced  in 

the  superior  courts  of  Westminster  Hall  upon  this  long 

controverted  question,  involving  a  claim  to  exercise  an 

important  prerogative  of  the  Crown  on  the  one  part, 

and  a  valuable  civil  right  of  the  subject  on  the  other. 

The  arguments  in  favour  of  the  plaintiff  in  error 
may  be  resolved  into  the  following  propositions : 

First,  That  no  prerogative  right  existed  in  the  Crown 
by  the  Common  Law  to  issue  an  extent  whereby  the 
goods  and  chattels  and  lands  of  the  King's  debtor 
might  be  extended,  and  his  body  seized,  to  enforce  the 
payment  of  his  debt. 

Secondly,  That,  admitting  the  existence  of  such 
prerogative  right  under  the  Common  Law,  it  was  re- 
stricted and  controlled  by  the  statute  S3  Hen.  8,  c.  39^ 
so  as  to  prevent  its  operation  in  the  case  subjudice. 

Thirdly,  That,  independent  of  all  prerogative  right, 
after  an  actual  seizure  of  the  sheriff  under  9ijieri  faciaSf 
at  the  suit  of  a  judgment  creditor,  the  property  in  the 
goods  taken  became  thereby  altered,  no  longer  con- 
tinuing the  property  of  the  debtor,  and  consequently 
no  longer  amenable  to  the  process  of  the  Crown. 

Fourthly,  That  the  sheriff  acquired  by  the  seizure 
such  a  special  property  in  the  goods  as  to  deprive  the 
Crown  of  any  benefit  to  be  derived  from  this  process 
of  extent. 

The  main  question  depends  upon  the  true  construc- 
tion of  the  S3  Hen.  8,  c.  S9%  s.  7* ;  but,  in  the  inter- 
pretation of  this  statute,  the  important  preliminary 
inquiry  presents  itself;  viz.  whether  before,  and  inde* 
pendent  of,  any  legislative  enactments,  the  Crown  was 
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not  entitled  by  the  common  law  to  extend  the  lands       i832. 
and  to  take  the  body,  as  well  as  the  goods  and  chattels,      ^^^^ 
of  the  King's  debtor  in  satisfaction  of  the  debt.     Sir         v. 
Edward  West,  in  his  Treatise  upon  the  Law  and  Prac-  aud  '^^other. 
tict  cfExtentSy  states,  (but,  as  I  conceive,  erroneously,) 
that  the  Crown  derived  its  power  of  issuing  an  extent 
from  the  provisions  of  this  statute.     In  page  108,  he 
observes,  that  "  this  statute  gave  to  the  Crown  a  new 
kind  of  execution  for  all  its  debts ;  a  species  too  of 
execution,  which  before  that  statute  was  the  subject's 
execution,  and  the  subject's  only ; "  and  in  page  110 
he  repeats  "  that  the  subject's  process  by  extent  being 
"  imparted  to  the  Crown,  the  Crown  will  of  course 
^'  have  the  same  rights  in  the  use  of  that  process  as 
«  the  subject" 

The  author  of  that  treatise  seems  to  have  been  be-* 
trayed  into  this  error  by  what  I  would  rather  call  un 
equivocal,  than  an  inaccurate^  expression  of  Lord  Coke 
in  his  Comment  upon  the  8th  cap«  Magna  Charta,  2  Inst 
19»  which  contains  the  following  passage :  *^  after  the 
statute  S3  Hen.  8,  c.  39,  was  made  for  levying  the 
King's  debtd,  the  usual  process  to  the  sheriff  at  this  day 
is,  Qjmd  diHgenter  per  sacramentum,''  &c.  From  thci 
words,  after  the  statute^  Mr.  West  infers  that  the  King 
was  not  empowered,  by  virtue  of  his  prerogative  at  the 
common  law,  to  issue  any  writ  of  extent  to  enforce  the 
payment  of  his  debts  be/ore  that  statute,  such  authority 
being  created  and  conferred,  for  the  first  time,  by  the 
provisions  of  that  act  Lord  Chief  Baron  Gilbert  un- 
derstands this  expression  of  Sir  Edward  Coke's,  a/ta*  the 
statute^  &c.,  in  the  same  sense,  although  he  suggests  a 
doubt  respecting  its  accuracy ;  for  in  page  ITjf  of  his 
Treatise  on  the  Court  of  Exchequery  after  transcribing 
a  process  known  by  the  name  of  the  Long  Writ,  he  ob- 
serves, ^*  My  Lord  Coke  says  this  writ  was  made  since 

K3 
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1852.       <•  the  statute,  but  of  this  I  have  great  doubt,  because  if 
Giles       ^^  seems  SO  contrived  that  an  inquisition  should  be  found 
V-  "  whether  the  debtor  had  any  goods  or  chattels,  and  if 

and  another.  '^  upon  inquisition  there  were  none  found,  then  to  extend 
'^  the  lands  and  to  take  the  body  of  the  debtor.  So  that 
**  it  seems  this  writ  might  have  been  used  before  the 
*^  Stat,  of  Hen.  8,  without  any  violation  of  Magna  Charta^ 
*•  for  if  it  were  found  that  the  debtor  had  no  goods, 
^*  they  might  seize  the  lands  and  take  the  body ;  and, 
^*  therefore,  it  seems  to  be  a  writ  that  was  used  upon 
*^  motion  to  the  court,  and  in  cases  of  necessity,  be/ore 
*^  the  Stat,  of  Hen.  8 ;  but  since  that  statute  they  may 
"  have  a  actios  levari^  or  extent,  without  any  such  in- 
•*  quisition  touching  the  goods."  The  opinion  of  Sir  E. 
Coke  appears  to  me  to  have  been  misapprehended.  I 
do  not  understand  him  to  affirm  that  the  King  had  no 
power  of  issuing  an  extent  for  the  levying  of  his  debts 
before  the  statute,  but  that  the  particular  writ  of  which  he 
gives  only  a  partial  extract,  had  been  the  usual  process 
to  the  sheriff  since  that  statute,  and  was  so  at  that  day. 
Indeed,  the  very  first  passage  in  the  8th  chap,  of  Magna 
Charta,  upon  which  he  is  commenting,  "  Nos  vera  vet 
'^  ballivi  nostri  non  seiziemus  terrain  aliquam  vel  reddi^ 
^'  turn  pro  debito  aliquo  quamdiu  catalla  debitoris preesentia 
**  sufficiant  ad  debitum  reddend  et  ipse  debitor  paratus  sit 
*'  inde  satisfacerey^  was  introduced  in  ease  of  the  subject, 
for  the  purpose  of  restraining  the  power  of  the  Crown, 
and  correcting  an  abuse  of  the  prerogative,  by  prevent- 
ing the  seizure  of  the  lands  and  rents  of  the  Crown 
debtor,  where  goods  and  chattels  could  be  found  suffix 
cient  to  satisfy  the  debt.  Lord  Coke  observes  upon  this 
passage,  that  "  by  order  of  the  common  law,  the  King 
"  forhis  debt  had  execution  of  the  body,  lands,  and  goods 
"  of  the  debtor,*'  and  adds,  "  this  is  an  act  of  grace,  and 
'^  restraineth  the  power  the  King  had  before.**  Both  the 
text  and  the  comment,  therefore,  conspire  to  prove  that 
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Lord  Coke  could  never  intend  to  ascribe  the  origin  of       1832. 
the  process  of  extent  to  the  stat.  of  Hen.  8  :  indeed,      ^gTeT 
the  reports  of  that  eminent  lawyer  are  replete  with  re-  v. 

solutions  confirming  the  prerogative  right  of  the  crown  ^ud  wiotber. 
to  issue  process  of  this  description  from  the  earliest 
times.  I  will  cite  one  case  only  from  his  reports  in 
proof  of  this  position,  Sir  fViUiam  Harberfs  case,  3 
Rep.  \%  b.  It  was  there  resolved,  that  at  the  common 
law^  the  body,  the  lands,  and  the  goods  of  the  King's 
debtor,  or  accomptant,  were  liable  to  the  King's  execu- 
tion, for  that  thesaurus  regis  est  pacis  vineuktm  et  beU 
lorum  nervif  and,  therefore,  the  law  gave  the  King  the 
full  remedy  for  it ;  and  therewith  agrees  the  5th  £liz. 
Dyer,  224,  and  Plow.  Com.  321,  a;  Sir  William  Caven- 
dish*s  case,  24  £d.  3;  f Falter  de  Chirton's  case; 
and  infinite  precedents  in  the  Exchequer,  to  prove  that 
for  the  King's  debt  the  body  and  land  of  the  debtor 
shall  be  liable  by  the  common  law  before  the  statute 
S3  Hen.  8,  c.  39-  I  have  before  observed,  that  Lord 
Coke  gives  only  a  partial  extract  of  the  usual  process 
which  he  states  to  have  issued  since  the  statute  33 
•Hen.  3.  If  the  whole  of  it  had  been  inserted,  it  would 
have  appeared  from  the  concluding  part  whether  it 
issued  from  the  office  of  the  King,  or  of  the  Lord 
Treasurer's  Remembrancer. 

The  long  writ  introduced  and  commented  upon  by 
Lord  Chief  Baron  Gilbert,  in  the  chapter  in  which  he 
expresses  his  doubts  respecting  the  accuracy  of  Lord 
Coke  as  to  the  period  of  time  when  that  species  of 
.process  was  first  issued  for  the  purpose  of  securing  the 
King's  debts,  was  undoubtedly  a  writ  from  the  office  of 
theKisg's  RemembraiK^er,  as  appears  from  the  eonclud- 
mg  part  of  it,  containing  an  injunction  not  to  sell  until 
the  fiirther  order  of  the  court ;  from  the  bonds  remaining 
ia  the  custody  of  the  King's  Remembrancer ;  and  from 
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1812.  its  referring  in  distinct  terms  to  the  stat.  33  Hen.  8,  as 
Gf^cs  ^^^  authority  from  which  it  emanated,  and  being  also 
^'^  signed  by  Masham,  who  was  at  that  time  an  officer, 
miU  anutber  not  in  the  Lord  Treasurer's,  but  in  the  King^s  Remem- 
brancer's Office.  Without  professing  to  have  examined 
the  infinity  of  precedents  to  which  Sir  Edward  Coke 
alludes,  the  searches  I  have  made  have  satisfied  my 
mind,  that  from  that  department  of  the  revenue  office 
in  the  Court  of  Exchequer  under  the  control  and 
management  of  the  Lord  Treasurer's  Remembrancer* 
a  strong  prerogative  process  or  writ,  combining  in 
effect  the^eriJaciaSf  the  leoari  facias,  and  capias  car- 
puSj  has,  from  the  earliest  times,  been  issued  upon  spe- 
cial  application,  founded  upon  the  necessity  of  the  case, 
without  any  previous  summons  or  notice,  and  directed 
at  once  against  the  goods  and  chattels,  lands  and  tene- 
ments, and  body,  of  the  Crown  debtor,  to  levy  all  such 
debts  as,  by  being  charged  upon  the  revenue  rolls  in  that 
office,  were  become  in  the  nature  of  recorded  debts  or 
duties.  The  more  ordinary  and  usual  course  of  proceed- 
ing  was  to  transmit  them  to  the  Pipe-office,  and  enter 
them  upon  the  roll  annexed  to  the  summons  of  the 
pipe,  to  be  levied  by  that  process ;  and  if  returned 
nihil  by  the  sheriff,  to  introdnce  them  into  a  schedule, 
as  described  by  Lord  Chief  Baron  Gilbert,  and  send 
them  into  the  office  of  the  Lord  Treasurer's  Remem- 
brancer, to  be  levied  by  the  general  prerogative  pro- 
cess, or  long  writ,  which  issued  periodically,  at  two 
stated  seasons  of  the  year,  for  the  recovery  of  all  such 
debts.  I  will  not  abuse  your  Lordships  patient  atten- 
tion by  stating  the  reasons  which  have  led  me  to  con- 
clude that  Lord  Chief  Baron  Gilbert  may  have  con- 
founded the  long  writ  issued  from  the  office  of  the 
King's  Remembrancer,  under  the  authority  of  the  sta- 
tute 33  Hen.  8,  with  the  long  writ,  which  it  has  been 
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iiUmemorially  the  course  of  the  Court  of  Exchequer        i832. 
to  issue  from  the  office  of  the  Lord  Treasurer's  Re-      "gilm^ 
membrancer.     It  may  be  sufficient  for  the  purpose  of  v. 

the  present  inquiry  to  take  it,  upon  the  authority  of  so  ^ud  w^Utr. 
eminent  a  judge,  who  presided  at  the  head  of  the 
CSourt  of  Exchequer,  that  long  anterior  to  the  statute 
of  Hen.  8,  such  debts  of  the  Crown  as  were  entered 
on  the  great  roll  in  the  Treasurer's  Remembrancer's 
Office  might  be  levied  by  a  process  having  the  force 
and  virtue  of  an  immediate  extent.  I  would,  there- 
fore^ conclude  my  observations  upon  this  first  branch 
of  the  inquiry  with  a  passage  from  Lord  Chief  Baron 
Gilbert's  Treatise  on  the  Court  of  Ea:cheguery  p.  90, 
*'  An  extent  of  a  later  teste  supersedes  an  execution  of 
'^  the  goods  by  a  former  writ ;  because  by  the  King's 
'*  prerogative  at  common  law,  if  there  had  been  an 
'^  execution  at  the  subject's  suit,  and  afterwards  an 
'*  extent,  the  execution  was  superseded  until  the  extent 
<<  was  executed,  because  the  public  ought  to  be  pre- 
^  ferred  to  private  property." 

.  I  proceed  to  the  second  branch  of  the  inquiry,  how 
far  the  statute  33  Hen.  8,  c.  39,  restricts  or  controls 
this  prerogative.  In  considering  the  legal  operation 
and  effect  of  such  of  its  clauses  as  have  relation  to  this 
question,  we  should  remember,  that  it  was  passed  at  a 
period  of  time  when  that  monarch  was  in  the  pleni- 
tude of  his  power,  when  the  revenues  of  the  Crown 
had  been  recently  greatly  augmented  by  the  surrender 
and  dissolution  of  the  abbies  and  monasteries,  and  by 
the  daily  increasing  commerce  and  prosperity  of  the 
kingdom ;  nor  can  we  forget,  that  the  history  of  that 
reign  records  more  frequent  examples  of  sacrifices  ex- 
torted from  his  subjects  than  of  any  voluntary  sur- 
renders of  his  acknowledged  prerogatives  to  them. 
Upon  the  first  forty*nine  sections  of  this  statute,  relating 

1^4 
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1832.  to  the  erection  of  the  court  of  surveyors  of  the  King^s 
Gn.Fs  lands,  its  officers,  and  their  authority,  (all  whick  have 
G  ROVER  ^^"S  since  ceased  to  exist,)  it  becomes  unnecessary  to 
and  another,  make  any  observations.  The  object  of  die  legisletUEfe 
in  the  six  consecutive  enactments,  from  section  60  to 
56  inclusive,  was  the  more  speedy  recoveiy  of  debts 
due  to  the  CroMm  upon  obligations  and  speeielitieS) 
which  not  being  (before  that  act)  enrolled  of  reeoi4| 
were  not  amenable  to  the  strong  prerogative  process 
of  extent  The  statute,  therefore,  gave  them  tiie  fo^M 
and  e£fect  of  obligations  acknowledged,  according  lo 
the  statute  staple  at  Westminster,  tt  gave  idso  to  the 
King  his  costs,  as  to  a  common  person.  It  gave  to 
each  of  the  several  courts,  as  well  to  those  reoently 
erected  as  to  those  dready  existing,  and  tnentiotied  ih. 
the  55th  section,  the  same  co-extensive  power  aind 
authority  to  commence  and  prosecute  suits  for  debts 
and  duties  grown  due  to  die  Crown  in  respect  of  ob- 
ligations remaining  in  each  of  those  several  courts  and 
offices,  and  to  hear  and  determine  them,  end  to  award 
execution  upon  the  body,  lands  and  goods  of  the  parties 
condemned  therein.  But  it  appears  to  me  a  fallaciy  to 
suppose  that,  because  it  directed  in  what  offices  and 
courts  (some  of  those  courts  being  dien  recemdy 
erected)  the  suits  should  be  commenced,  and  wl»at  pro* 
cess  might  in  their  discretion  be  used^  (mentioniBgi 
inter  alia^  the  cofpias^  extendi  facias j  &c.>)  therefore  the 
power  of  issuing  such  process  was  given,  for  the  first 
time,  to  the  Court  of  Exchequer*  As  applied  to  db* 
ligations  and  specialties,  which  before  that  statute  weie 
matters  in  pais^  not  yet  ripened  into  matters  of  record^ 
I  admit  they  were  not  liable  to  die  immediate  eartent 
until  rendered  mature  for  that  process  by  beconing 
enrolled  of  record.  The  sections  to  whicb  I  have  re* 
ferred,  from  50  to  56,  appear  to  me  exdtmvely  np^^ 


ON  AFPILAtS  AND  WRITS  OF  EHBOH.  137 

ible  to  the  debts  tod  duties  accruing  in  respect  of  the  iss$. 
^ligations  and  specialties  mentioned  in  thote  sections.  q^^,, 
»tion  57  enlarges  the  jurisdiction  of  the  several  courts  ''• 

serein  enumerated ;  extends  their  authority  to  a  va-*   and  aQotbe^ 
ety  of  other  subjects  having  no  relation  to  the  present 
iquiry ;  and  after  introducing  various  regulations  re- 
)ecting  the  offices  of  receiver,  auditor,  accomptant,  &c« 
mposing  penalties  upon  them  for  the  breaches  of  &eir 
xpective  duties)  the  staitute  proceeds  to  enact  the  7dd 
nd  7^th  sections,  the  last  of  which  gives  occasion  to 
le  piesent  question.    Tbe  JSd  section  directs,  that  in 
U  actions  and  suits  for  the  recovery  of  any  debts  which 
ball  accrue  to  the  King  by  reason  of  any  attainder, 
utlawry,  forfeiture,  or  gift  of  the  party,  at  by  any 
tber  cdilaterai  way  or  means,  it  shall  be  sufficient  to 
eclare  g^ierally,  without  showing  the  circumstances 
t  large,  according  to  the  due  order  of  the  Common 
^w.      Then  follows  immediately  the  much  contro* 
ertjed  74th  sectioii.     The  first  branch  of  this  d»ose^ 
DtiK>dw:ing  the  proviso,  contains  «  plain  dedaratioa 
f  the  Kifig's  prerogative  right,  under  the  Commioa 
AW|  by  which  he  was  at  all  times  entitled  to  have  his 
uit  prefbcred,  and  to  have  first  execution.     The  {mk)<- 
iso  was  undoubtedly  intended  to  ingraft  some  quali^- 
catiofi  or  restriction  mpon  that  right,  or  at  least  lo 
onfer  *a  privilege  upon  the  subject ;  aind  the  question 
rises,  as  to  ike  extentof  that  ffestrrctkniKNr  privilege.  3By 
taJL  85  Ed.  3,  c.  Id,  the  suli^ct  (notti^standing  the 
Lipg's  ancieiri:  prerogative  of  granting  vrrtts  of  protect- 
ion) wa6  edoipowedred  to  implead  his  ddstor,  and  to  pvo^ 
;eed  to  judgdaent^  witha  stay  of  execution  until  the  King's 
iebt  was  satis6ed :  aikd  it  seems  to  me  lirat  this  further 
mvilege  was  granted  by  the  7'^th  section  of  S3  H.  S, 
:.  Sy^  yii.  that  he  should  Tk>  longer  be  restrained  from 
>rooeeding  to  issue  an  execution  in  those  cases  to  which 
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1832..      that  section  applied ,  viz.  in  which  the  Crown  had  neither 
^^^^        commenced  any  suit  nor  awarded  any  process  before 
V.         his  judgment  was  obtained.    The  Legislature  did  not, 
and  ano^er.   ^  conceive,  intend  to  interfere  in  any  cases  of  conflict- 
ing or  concurrent  executions,  but  simply  to  remove  the 
restraint  continuing  upon  the  subject  at  the  time  of  the 
passing  of  the  act  of  the  ^th  Ed.  3,  and  to  permit  him  to 
sue  out  execution  without  being  guilty  of  any  violation 
of  the  law,  which  before  the  stat  33  Hen.  8  he  could  not 
do.    The  section  being  silent  as  to  which  execution 
shall  be  first  satisfied,  imports  only  (according  to  my 
view  of  it)  that  the  subject's  execution  may  first  issue, 
still  leaving  the  prerogative  right  of  the  Crown  to  issue 
an  extent  unimpaired. 

Supposing  this  to  be  the  true  construction  of  the 
statute,  to  what  suit  of  the  Crown  does  this  74th  sec- 
tion extend  ?  Does  the  proviso  or  condition  control 
and  override  all  the  preceding  clauses  in  the  act^  of  is 
it  confined  and  limited  in  its  operation  to  the  subject- 
matter  of  the  ySd  section  immediately  preceding  ?  This 
question  is  involved  in  some  obscurity.  The  colloca- 
tion of  the  sections  would  favour  the  latter  and  more 
limited  construction,  but  the  words  in  the  74th  section 
are  sufficiently  general  and  comprehensive  to  embrace 
other  debts  than  those  designated  in  the  73cl  section 
as  accruing  to  the  King  by  **  attainder,  outlawry,  for- 
**  feiture,  or  gift  of  the  party,  or  by  any  other  collateral 
<<  way  or  means."  At  the  same  time,  if  the  restriction 
be  construed  to  apply  to  every  species  of  Crown  debl^ 
80  as  to  include  the  obligations  and  specialties  men* 
tioned  in  the  50th  section,  it  would  involve  the  diffi- 
culty, nay  absurdity,  of  supposing  that  an  act  of  Par- 
liament, passed  for  the  professed  purpose  of  facilitating 
the  speedy  recovery  of  the  King  s  debts,  by  giving  diem 
the  force  and  effect  of  a  statute  staple^  would,  instead  of 
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expediting  their  payment,  place  the  King  in  a  more  un-  1332. 
favourable  position  than  any  of  his  subjects.  In  every  "^ 
case  between  subject  and  subject,  the  point  of  time  to  v. 
determine  the  priority  of  execution  is  not  the  moment  in  and  anodber, 
v?hich  judgment  is  obtained,  but  that  in  which  the  exe- 
cution is  delivered  to  the  sheriff ;  whereas  the  construc- 
tion contended  for  by  those  who  impugn  the  preferable 
title  of  the  Crown,  would  give  to  the  subject,  in  posses- 
sion of  a  judgment,  the  power  of  postponing  indefinitely 
the  King's  execution,  unless  there  had  been  an  inception 
of  hb  suit,  or  an  award  of  his  process,  before  such  judg- 
ment was  signed*  I  interpret  the  word  '^  debts"  in  this 
section  (taking  it  with  reference  to  all  the  previous  pro- 
visions of  the  statutes)  to  mean  such  debts  as,  not  being 
enrolled  of  record,  are  injieri  only^  unascertained^  and 
remaining  to  be  recovered  through  the  medium  of  a  suit 
to  be  commenced,  or  ^*  process  to  be  awarded,"  inas- 
much as  informations  for  penalties  always  conclude 
with  a  prayer  that  process  may  be  awarded.  This 
construction  would  also  embrace  such  debts  as  are 
mentioned  in  the  immediately  preceding  section ;  and 
unless  the  Crown  had  in  all  such  cases  actually  com- 
menced the  suit,  or  awarded  its  process,  the  subject, 
having  obtained  a  judgment,  might  proceed  to  issue 
execution,  and  thereby,  in  obedience  to  the  language  of 
the  proviso,  prevent  the  King  from  having  first  execu- 
tion, to  which  before  that  statute  he  was  entitled.  I 
do  not,  however,  read  the  clause  as  prohibiting  the 
Crown  from  issuing  an  extent  under  the  circumstances 
stated  in  this  case*  I  come  next  to  consider  the  question, 
whether,  after  seizure  by  the  sheriff  under  ?^Jieri  facias 
at  the  suit  of  a  judgment  creditor,  the  property  in  the 
goods  taken  becomes  thereby  altered,  so  as  to  be  no 
longer  liable  to  the  extent  of  the  Crown  ?  The  Crown 
claims  to  be  entitled  to  priority  in  the  execution  of  its 
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1832.  process  by  virtue  of  its  prerogative.  The  si 
Giles  ^l^iiies  the  existence  of  any  such  prerogative,  asserting, 
V-  that  after  the  execotion  has  once  begun  by  an  actual 
and  another,  scizure  made,  the  Crown  has  no  longer  any  rigbt  to 
intervene,  the  subject's  execution  from  that  time  being 
entitled  to  the  preference.  Upon  diis  question  the 
Crown,  as  representing  the  public  in  respect  of  the 
revenue,  and  an  individual  creditor,  in  right  of  his 
private  claim,  are  at  issue.  For  the  sabject,  the  cases 
of  Uppom  V.  Sumner  and  Horke  v.  DayreH  and  for  the 
Crown,  The  King  y.  Wells  and  Atinutt,  and  The  Kmg 
V.  Sloper  and  Allen,  are  relied  upon  as  conclusive; 
and  your  Lordships  are  constrained  to  diect  by  which 
of  these  decisions  you  will  abide,  for  no  sophistry  erf* 
argument  can  reconcUe  them.  After  the  elaborate 
comment  upon  these  cases,  and  upon  all  the  authoii* 
ties  applicable  to  this  subject,  and  upon  the  principles 
to  be  deduced  from  them,  which  your  Lordships  have 
heard  from  those  who  have  preceded  me,  I  shall  state 
shortly  die  reasons  which  have  determined  me  to  prefisr 
the  latter  judgments  delivered  by  the  Court  of  Exch^pier, 
as  containing  the  sounder  exposition  of  the  lavr,  and 
as  resting  upon  the  more  solid  foundation.  Any  jndg* 
ment  pronounced  by  the  Court  in  which  Lord  Chief 
Justice  de  Grey  presided,  assisted  by  that  great  con- 
stitutional lawyer  Sir  William  Blackstone,  by  Mr.  Jus^ 
tice  Gould,  and  Mr.  Justice  Nares,  presents,  upon  the 
first  view,  the  strongest  claim  to  the  coocurreoce  of  any 
English  lawyer;  but  I  must  confess,  after  weighing 
the  reasons  assigned,  and  the  authorities  upon  which 
die  judgment  of  the  court  of  Common  Pleas  in  Uppom 
V.  Sumner  professes  to  be  founded,  I  cannot  yield  my 
5«dicial  assent  to  it.  The  whole  argument  upon  the 
Stat  33  Hen.  8,  as  reported  in  S,  Sir  W.  Blackstone's 
ficports,  is  comprised  in  this  single  observation^  visi 
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that  the  former  part  of  the  74th  clause  is  declaratory       |  g^^. 
of  the  old  prerogative  law,  and  the  latter  a  new  restric*      ' — ^. — ^ 
tion,  so  that  it  shall  not  take  place  after  judgment  given  v. 

for  the  subject  The  authorities  on  which  this  judg*  and  anoSeis 
ment  proceeded  are  still  more  unsatisfactory.  The  case 
of  Lechmere  v.  Thonmgoody  as  reported  in  Comber* 
bach,  ISd,  and  3  Mod.  S36,  is  relied  on  as  the  pro« 
minent  ground  of  the  decision  ;  which,  together  with 
Attorney-general  v.  Andrew j  Hardr.  23,  and  the  pas- 
sage extracted  from  Lord  Chief  Baron  Comyns'  Digest^ 
voL  2.  538,  viz.  ^'  if  execution  be  upon  a  judgptnent 
'*  against  the  King's  debtor,  and  before  venditioni  dr« 
^^ponas  an  extent  comes  at  the  King's  suit,  those  goods 
*^  cannot  be  taken  on  the  extent,"  are  referred  to  as 
comprehending  the  pith  and  marrow  of  the  law  em- 
bodied in  this  solemn  judgment.  As  to  Tfie  Attorn^" 
general  v.  Andrew^  Lord  Chief  Baron  Steel's  judgment 
appears  to  have  proceeded  on  the  ground  that  the  exe* 
cution,  which  was  an  elegit,  was  perfect  and  consum- 
mated before  the  extent  issued :  Hardr.  37»  he  says^ 
*^  the  subject's  title  is  prior  to  the  King's,  and  is  e^re* 
*•  ciUedJ^  And  he  adds,  ^^Stringefellaw's  case,  in  Dyer,  is 
^*  unanswerable*"  And  as  to  this  passage  in  Lord  Chief 
Baron  Comyns'  Digest,  vol.  2,  538,  I  do  not  under- 
stand him  as  throwing  the  preponderating  weight  of 
his  own  great  name  into  the  scale  to  guarantee  the 
credit  of  any  decision  where  he  cites  cases  to  sup- 
port it.  Upon  the  authority,  therefore,  of  the  single 
case  of  Lechmere  v.  Thorowgoody  admitted  by  Mr. 
Justice  Gould  to  be  a  little  obscure,  from  being  re- 
ported only  piecemeal  and  in  different  books,  is  built 
the  disputable,  or,  I  would  rather  say,  the  untenable 
proposition,  that  after  execution  begun,  but  not  com- 
pleted, the  King's  extent  comes  too  late.  I  have  exa- 
widi  care  the  several  reports  of  this  case  ia 
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Comb.  123 ;  3  Mod.  ^6 ;  1  Show.  12,  and  2  Vent, 
l60y  from  which  it  will  appear,  that  the  action  was 
trespass  by  the  assignees  of  a  bankrupt  against  the 
sheriff  of  London  and  others,  for  seizing  goods  under 
Kjieri  facias  against  the  bankrupt  after  an  act  of  bank- 
ruptcy  committed  by  him.  The  act  of  bankruptcy 
was  committed  on  the  18th  of  April;  the  seizure  was 
on  the  29th.  After  the  seizure,  an  extent  issued  at  the 
suit  of  the  Crown.  The  case  was  twice  before  the 
court,  once  in  Trinity  Term,  4  Jac.  2,  of  which 
3  Mod.  gives  the  account ;  and  again  1  W.  &  M.,  to 
which  Comberbach  and  Shower  refer :  "  The  court 
*'  were  of  opinion  a  construction  should  not  be  made 
to  make  the  officer  a  trespasser  by  relation,  for  the 
taking  was  lawful  at  the  time."  The  question,  there- 
fore, as  to  the  right  of  the  Crown  to  have  the  extent 
preferred  to  the  execution,  was  not  the  point  depending 
in  judgment ;  and  supposing  Lord  Holt  to  have  said 
what  Comberbach  imputes  to  him,  viz.  that  the  extent 
came  too  late  after  the  Jieri  Jacias  delivered  to  the 
sheriff,  it  could  be  regarded  only  as  an  obiter  and 
extra-judicial  dictum.  When  the  same  question  arose 
in  Rorke  v.  Dayrdl,  as  in  Uppom  v.  Sumner,  Lord 
Kenyon,  after  expressing  his  perfect  satisfaction  with 
that  decision,  relied  upon  this  proposition  as  the  basis 
of  his  judgment,  viz.  that  as  long  as  the  property  of 
the  debtor  remained  unaltered^  and  an  execution  at  the 
suit  of  the  subject,  and  an  extent  at  the  King's  suit, 
issue  against  the  debtor,  the  title  of  the  Crown  must 
prevail ;  for  the  point  to  be  considered  is,  in  whom  is 
the  property  ?  He  then  proceeds  to  state,  that  as  the 
property  of  the  debtor's  goods  is  bound  by  the  delivery 
of  the  writ  to  the  sheriff,  there  then  remains  no  pro- 
perty in  the  debtor  on  which  the  prerogative  of  the 
Crown  can  attach.    With  great  deference  to  the  judg- 
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nent  of  so  profound  a  lawyer,  I  venture  to  question  1 832. 
he  soundness  of  this  opinion,  preferring  the  doctrine  ^^^^^ 
>f  Lord  Hardwicke,  in  Lowthal  v.  Tonkins,  2  Eq.  Cas.  «• 

\br.  S82,  who  says,  "  That  neither  before  the  statute   «id  ano^. 

*  of  frauds,  nor  since,  is  the  property  in  the  goods  al- 
^  tered,  but  continues  in  the  defendant  until  the  exe- 

*  cution  executed.     The  meaning  of  these  words,  the 

*  goods  shall  be  bound  by  the  delivery  of  the  writ  to 
'  the  sheriff,  is,  that  after  the  writ  is  so  delivered,  if 

*  the  defendant  makes  an  assignment  of  his  goods, 
^  unless  in  market  overt,  the  sheriff  may  take  them  in 
^  execution.''  The  same  opinion  was  expressed  by 
Lord  Holt,  in  Smallcomb  v.  Cross  and  another^  1  Lord 
[lay.  251,  who  says,  "  if  writ  of  execution  be  delivered 
^  to  the  sheriff  against  A.,  and  A.  becomes  a  bankrupt 
^  before  it  be  executed,  the  execution  is  susperseded ; 
^  and,  consequently,  the  property  in  the  goods  is  not 

*  absolutely  bound  by  the  delivery  of  the  writ  to  the 
^  sheriff.  But  the  teste  of  the  writ  binds  against  all 
^*  sales  and  acts  of  the  party  himself."  The  same  point 
was  decided  in  Phillips  v.  Thompson,  S  Lev*  191 »  Lord 
Kenyon,  in  the  judgment  I  am  commenting  upon,  says, 
'*  the  point  to  be  considered  is,  in  whom  is  the  pro- 
"  perty  ?  "  I  would  try  it  by  that  test.  If  the  pro- 
perty be  not  in  the  debtor  after  the  seizure,  and  before 
the  sale,  I  would  ask,  in  whom  is  it  ?  The  debtor  may, 
at  any  moment  before  the  sale,  pay  the  debt  and  de- 
mand the  goods ;  nor  is  any  bill  of  sale  necessary  to 

etransfer  the  property  in  order  to  confirm  his  title. 
Suppose  the  goods,  whilst  remaining  in  the  custody  of 
the  sheriff,  to  be  consumed  by  lightning  or  destroyed 
by  fire,  or  by  an  armed  tumultuary  force,  would  the 
execution  be  satisfied  or  the  debt  discharged  ?  surely 
not.  'rhe  judgment  of  the  Court  of  King's  Bench,  in 
Thurston  v»  MiUs^  16  East  254,  furnishes  a  direct 
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1832.      authority  on  this  point.  Goods  were  taken  in  execntion 
Giles      ^Y  ^^  sheriff  under  K^.fa^  and  whilst  remaining  uii* 
V-         sold,  an  extent  at  the  suit  of  the  Crown,  of  a  subsequent 
Mid  Buuther.  teste,  issued,  under  which  the  sheriff  took  them,  subject 
to  the  former  seizure,  and  afterwards  sold  them  under 
a  vefidiiiani  exponas  from  the  Court  of  Exchequer. 
Money  had  and  received  was  brought  by  the  plaintiff 
in  the  original  action  against  the  sheriff  for  the  pro* 
ceeds  of  the  sale.     Lord  EUenborough,  in  delivering 
his  Judgment  observes,  ^'  neither  the  money  nor  the 
^^  goods  were  originally,  nor  at  the  time  of  the  action 
**  brought,  the  property  of  the  plaintiff."    The  sheriff 
had  indeed  seized  them  under  ^Jieri  fscias^  but  the 
plaintiff  acquired  no  property  in  them  by  the  sheriff^s 
seizure.     If  they  had  been  burnt  in  the  hands  of  the 
sheriff,  the  plaintiff  would  not  have  borne  the  loss. 
Lord  Kenyon  concludes  his  judgment  in  Rorke  y«  Dtrif^ 
rellf  in  these  words :  ^^  with  respect  to  what  is  sup- 
<<  posed  to  have  been  said  by  Lord  Man3field,    in 
^^  Cooper  v.  Chittjfj  of  Comberbach  having  mistaken 
^'  Lord  Holt's  opinion  in  Lechmere  Vt  Thorowgood^  it  is 
<<  as  probable  that  the  report  of  that  observation  is 
**  mistaken."    If  Lord  Kenyon,  before  he  delivered  his 
judgment  in  Rorke  v.  DayreUj  had  fortunately  referred 
to  his  own  note  of  Cooper  v.  Chittj/y  which  has  since 
been  published  by  Mr.  Hanmer,  from  his  Lordship's 
original  manuscript,  instead  of  impeaching,  he  must 
have  borne  testimony  to  the  accuracy  of  Sir  James 
Burrow's  report  of  Lord  Mansfield's  judgment  in  that 
particular.     The  notes  of  Lord  Kenyon  and  of  Sir  J« 
Burrow  on  this  point  are  in   such  perfect  harmony, 
that  the  one  may  be  considered  ajac  simile  of  the  other, 
and  I  will  transcribe  them.     Lord  Mansfield  is  reported 
by  Sir  J.  Burrow  to  have  said,  *^  that  Comberbach,  in 
'^  giving  the  judgment  of  the  court,  which  is  the  only 
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•*  sensible  part  of  his  whole  report,  (for  it  is  plain  1832. 
*'  to  me  that  he  did  not  understand  the  former  argu-  qills 
*^  ment  on  the  former  day,  which  is  the  first  part  of  q^^Veu 
**  his  report  of  the  case,)  agrees  with  Shower,  and  and  another. 
**  says,  *  that  the  court  were  of  opinion,  that  a  construe- 
*^  tion  should  not  be  made  to  make  the  officer  a  tres* 
passer  by  relation,  for  the  taking  was  lawful  at  the 
time ; '  but  he  must  be  mistaken  in  the  first  part  of 
bis  report,  for  Lord  Chief  Justice  Holt  could  never 
say,  that  the  property  of  the  goods  is  vested  by  the 
delivery  of  the  j/?.  Ja.,  and  the  extent  of  the  King 
afterwards  comes  too  late.  No  inception  of  an  exe- 
^*  cution  can  bar  the  Crown."  The  following  passage 
is  extracted  from  Lord  Kenyon's  report  of  Cooper  v. 
Chittyj  as  published  by  Mr.  Hanmer,  p.  422  :  "  This 
**  case  of  Lechmere  v.  Thorowgood  is  reported  in  two 
"  other  books :  in  Comberbach,  123,  the  latter  part 
**  of  the  case  is  agreeable  to  that  of  Shower,  that  a 
*'  construction  should  not  be  made  to  make  the  ofiicer 
a  trespasser  by  relation.  As  to  the  other  part  of  the 
report,  it  is  manifest  to  me  that  he  did  not  under- 
stand what  they  were  arguing  about,  for  he  makes 
Lord  Holt  say,  what  he  could  never  say,  about 
barring  the  extent  of  the  Crown.  In  3  Mod.  it  is 
as  plain  that  the  reporter  misunderstood  what  passed, 
for  he  says,  that  the  extent  came  too  late,  and  that 
the  property  was  bound  by  the  Ji.  fa.^  though  the 
contrary  is  very  clear."  The  inference  I  draw  from 
all  the  authorities  upon  the  subject,  whether  the  ques- 
tion be  considered  with  regard  to  executions  on  statute 
staple,  or  to  executions  at  Common  Law  by  Ji.  fa.  or 
elegiU  is  this,  namely,  that  the  extent  of  the  Crown 
must  be  preferred  if  the  executbn  be  not  perfectly 
executed  by  the  delivery  of  the  land  to  the  creditor,  or 
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1832.  by  the  sale  of  the  goods ;  that  the  inceptioQ  of  the 
Giles  execution  by  the  bare  seizure  of  the  goods  will  not  bar 
«•  the  Crown ;  that  the  execution  must  be  no  longer  in 
and  another/  progress  but  completed  ;  and  that  until  the  actual  sale 
the  property  is  not  altered  or  divested  from  the  original 
owner.  Mr.  Baron  Wood,  in  the  elaborate  judgment 
delivered  by  him  in  the  Court  below,  and  reported  in 
8  Price,  314,  seems,  throughout  his  most  able  argo- 
ment,  to  admit,  that  in  order  to  exclude  the  process  of 
the  Crown,  the  execution  of  the  subject  must  be 
executed.  But  he  insists  that  the  act  of  seizure  by  the 
sheriff  is  for  that  purpose  a  full  and  final  execution.  But 
neither  the  cases  he  cites,  nor  his  reasoning  to  illus- 
trate that  position,  have  succeeded  in  making  me  a  con- 
vert to  his  opinion.  Curzon's  case,  3  Leon.  339 ;  4>  lb. 
10,  cited  by  that  learned  Judge,  to  show  that  the  pre- 
rogative of  preference  is  determined  when  the  subjects 
final  execution  has  begun,  proves,  on  the  contrary,  as 
it  appears  to  my  mind,  that  it  is  not  determined  until 
the  subject's  execution  was  perfect  and  consummated 
by  the  delivery  of  the  land  to  the  creditor  under  the 
liberate.  The  only  point  remaining  to  be  considered, 
*  namely,  whether  the  sheriff  acquired  by  the  seizure 
such  a  special  property  in  the  goods  as  to  defeat  the 
process  of  the  Crown,  has  been  so  fully  discussed  by 
my  learned  brothers  who  have  preceded  me,  and  to 
whose  judgment  I  take  leave  to  refer  (more  especially 
to  my  brother  Alderson's)  as  illustrating  my  view  and 
incorporating  my  opinion  on  that  subject,  that  I  willing^ 
ly  spare  your  Lordships  the  fatigue  of  attending  to  my 
examination  of  it  in  detail.  That  the  sheriff  is  in- 
vested with  power,  as  the  ministerial  officer  of  the  law, 
to  protect  the  property  whilst  remaining  in  his  custody, 
for  the  benefit  of  those  who  may  be  entitled  to  it,  can- 
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not  be  disputed*  Against  a  wrong  doer,  he  may  maintain        1 832. 
trover  or  trespass ;  but  from  thence  I  apprehend  no 
inference  can  be  drawn  unfavourable  to  the  rights  of         v, 
the  Crown.     He  may  still  be  called  upon  to  execute   ^^  ^^i^r. 
His  Majesty's  process  of  extent,  subject  to  any  legiti- 
mate claim  of  property   in  third  persons  previously 
existing  and  capable  of  being  established.    My  brother 
Alderson  has  accurately  defined  the  state  and  condition 
of  such  property  as  being  in  custodia  legis.     I  will 
therefore    dismiss  this  last  head  of  inquiry  with  an 
observation  of  Lord  Hobart's,  extracted  from  his  judg- 
ment in  Sheffield  v.  Radcliffe,  Hob.  339,  when  com- 
menting upon   Stringefellows  case,    1  Dyer,  67,  so 
often  referred  to.      The  passage  is  in  these  words: 
Stringefellow   sued  an  extent  upon   statute  staple 
against  Brownesoppe.     The  sheriff  of  Bedfordshire 
extended  the  land  and  appraised  the  goods,  and 
**  seized  them  into  the  King's  hands,  but  before  liberate 
**  an  Exchequer  writ  for  a  debt  of  100  /.  of  the  King's, 
"  to  be  levied  upon  Brownesoppe,  came  to  the  sheriff, 
"  who  returned  on  the  writ  this  special  matter  into  the 
*'  Exchequer,  and  he  made  the  same  return  into  the 
**  Chancery  upon  the  liberate^  and  that  there  were  no 
"  other  goods  ;  yet  he  was  enforced,  notwithstanding 
"  the  custody  of  the  law,  to  serve  the  King."  For  these 
reasons,  I  am  of  opinion,  that  the  King's  extent  is 
entitled  of  right  to  be  preferred  to  the  subject's  execu- 
tion, and  that  there  is  no  solid  distinction  to  be  made 
between  an  extent  in  chief  and  an  extent  in  aid. 

I  fear  that  I  have  rendered  nivself  obnoxious  to  the 
imputation  of  trespassing  too  largely  upon  your  Lord- 
ships' valuable  time.  My  apology  for  doing  so  may  be 
found  in  the  importance  and  difficulty  of  the  subject, 
which  has  for  so  many  years  been  considered  in  West- 
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1 832.       minster  Hall  as  vexata  question  distracting  and  dividii^ 

'^leT      *^^  opinions  of  the  most  enlightened  judges.     If  the 

V-         judgment,  which   I  have  humbly  submitted  to  your 

und  another.    Lordships  be  deemed  erroneous,  I  shall  at  least  have 

the  consolation  of  reflecting  that  I  am  under  the  shade 

of  great  authority,  **  Magno  sejudice  quisque  tuetur^ 

Mr.  Justice  Gaselee : — My  Lords,  I  have  the  mis- 
fortune to  differ  in  opinion  from  those  of  my  brothers 
who  have  preceded  me,  and  I  understand  from  a  great 
majority  of  those  who  are  to  succeed  me  in  addressing 
your  Lordships  upon  this  occasion ;  and  when  I  con- 
sider, that  the  two  noble  and  learned  Chief  Justices,  to 
whom  this  case  was  referred  upon  a  writ  of  error, 
brought  to  review  a  judgment  which  was  given  in  the 
Court  of  Exchequer  in  favour  of  the  defendant  itf 
error,  reported  to  the  Lord  Chancellor,  that  the  ques- 
tion was  one  which  has  agitated  the  courts  of  West- 
minster Hall  for  a  great  many  years  ;  that  there  had 
been  a  difference  of  opinion  in  the  courts  of  Westminster 
Hall,  the  Court  of  King's  Bench  in  one  case,  and  the 
Court  of  Common  Pleas,  in  another  having  decided  thflt 
the  extent  was  not  entitled  to  priority  over  the  execu- 
tion at  the  suit  of  the  subject ;  that  the  Court  of  Ex- 
chequer has  uniformly  decided  the  other  way,  viz.  that 
the  extent  was  entided  to  priority ;  and  that  their  Lord- 
ships' having  heard  the  case  argued,  and  considered  it 
very  maturely,  had  not  been  able  to  come  to  a  decisicHi 
upon  the  subject  and  agree  upon  what  advice  they 
should  give  to  the  Lord  Chancellor ;   I  am  a  little  sur* 
prised  that  so  considerable  a  majority  of  the  judges 
should  have  formed  an  opinion  adverse  to  that  which  is 
the  result  of  the  best  consideration  I  have  been  able 
to  give  to  the  sut>ject. 
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The  first  question  propounded  by  your  Lordships  1832. 
for  the  opinion  of  the  judges,  branches  out  into  two  ;  q^^^^ 
viz.  first,  whether  the  property  is  altered  by  the  sei-  «'• 

zure  of  the  sheriff*  under  the  writ  oi  fieri  facias  \  and  and  another. 
secondly,  whether  the  statute  33  Hen.  8,  c.  39,  s.  74, 
abridges  the  prerogative  process  of  the  Crown,  and 
prevents  it  from  taking  effect,  unless  it  be  issued  ante- 
cedently to  the  subject's  execution,  or,  in  the  words  of 
the  statute,  unless  the  King's  suit  be  taken  or  com- 
menced, or  process  awarded  for  the  debt  at  the  suit  of 
the  King,  his  heirs  and  successors,  before  judgment 
given  for  the  other  person  or  persons.  In  considering 
the  first  of  these  questions,  I  would  call  to  your  Lord* 
ships'  attention,  that  the  question  in  this  case  is  not,  as 
in  many  of  the  cases  in  which  the  decision  has  been 
given  in  the  Court  of  Exchequer  in  favour  of  the 
Crown,  whether  the  claimant  has  such  a  property  in 
the  goods  as  to  enable  him,  acording  to  the  technical 
practice  of  the  Court,  to  come  in  and  claim  the  pro- 
perty under  the  usual  rule,  upon  the  return  of  the 
writ  and  inquisition  into  the  Court ;  in  which  case  no 
one  can  be  idlowed  to  traverse  the  King's  tide  without 
showing  title  in  himself :  but  here  the  question  is  gene- 
rally,  whether  the  writ  shall  be  executed  by  the  sherifi^ 
by  extending  the  same  goods  inta  the  King's  hands 
and  selling  them  to  satify  the  Crown  debt,  without 
regard  to  the  fi.  fa^  under  which  he  had  first  seized 
them*  It  is  admitted,  and  indeed  after  the  decision 
in  Swain  v.  Morland,  (1  B.  &  B.  370 ;  3  B.  Moore, 
740,)  it  is  too  late  to  deny,  that  after  an  execution  is 
once  executed  at  the  suit  of  a  subject,  an  extent  coming 
to  the  sheriff*  on  the  part  of  the  Crown  to  be  executed 
on  the  same  property,  comes  too  late.  One  question, 
therefore,  on  this  case  is,  at  what  time  may  an  execu- 
tion be  said  to  be  executed  ?    Now,  my  Lords,  theie 
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1832.       are  many  authorities  which  lay  it  down,  that  by  the 
^T"""^      seizure-,  (the  sale  being  but  the  formal  part  of  the  exe- 
V.  cutiouy)  the  property  vests  in  the  sheriff.     The  first 

and  another,  authority  I  shall  trouble  your  Lordships  with  on  this 
point  is  the  opinion  of  Lord  Holt,  in  the  case  of 
Lechmere  v.  Thorofwgood^  reported  in  several  books, 
and  amongst  others  in  Comberbach,  123,  in  which 
Lord  Holt  is  stated  to  have  said,  *^  the  proper^  of  the 
**  goods  is  vested  by  the  delivery  of  Xheji.fa.  and  the 
'*  extent  afterwards  for  the  King  comes  too  late,  and 
"  that,  on  the  statute  of  frauds  and  perjuries.'*  It 
is  true  the  case  does  not  appear  to  have  been  decided 
on  that  ground,  but  because  the  taking  being  lawful  at 
the  time,  the  officer  could  not  be  made  a  trespasser  by 
relation ;  and  that  Lord  Mansfield  in  Cooper  v.  Chitty^ 
says,  that  the  reporter  must  be  mistaken  in  the  first  part 
of  the  report.  In  4  T.  R.  411,  Lord  Kenyon  is  stated 
to  have  said,  with  respect  to  what  is  supposed  to  have 
been  said  by  Lord  Mansfield  in  Cooper  v.  Chitty^  of 
Comberbach  having  mistaken  Lord  Holt  s  opinion  in 
Lechmere  v.  Thorowgoodf  it  is  probable  that  the  report 
of  that  observation  is  mistaken.  But  in  the  Banker's 
case,  1 1  State  Trials,  S8,  Lord  Holt  says,  as  soon  as 
a  ti.fa.  is  delivered  to  the  sheriff,  and  upon  it  goods 
are  levied,  the  property  of  the  goods  is  altered^  and 
the  sheriff  becomes  the  debtor  to  the  plaintiff.  The 
case  of  Clerk  v.  Withers  is  also  to  the  same  effect 
That  case  is  as  follows :  F.  Dives,  as  administrator  of 
J.  Dives  recovered  303  /.  against  Clerk,  upon  a  bond 
to  his  intestate,  upon  judgment  by  default  in  the  Com- 
mon Pleas,  and  sued  out  a  Ji.  fa.  tested  of  Trinity 
Terra,  1  Ann,  returnable  in  Michaelmas  Term,  directed 
to  the  sheriffs  of  London,  which  was  delivered  to  the 
sheriffs  on  the  1st  August  in  the  same  year,  who  on  the 
same  1st  August  seized  goods  to  the  value.    F.  Dives, 
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the  administrator  died  9tb  September  following.     The 
sheriff  returned  the  seizure  to  the  value  sed  remanent, 
Sfc.  pro  defectu  emptorum.    On  the  29th  September,  the 
sheriff  was  removed  and  another  put  in.     Defendant 
Clerk  now  sued  out  a  scLfa.  against  the  then  sheriff, 
for  restitutioa  of  his  goods,  and  upon  demurrer,  judg- 
ment was  given  against  the  plaintiff  in  the  Court  of 
Common  Pleas,  and  he  then  brought  a  writ  of  error ; 
and  now  the  case  having  been  twice  solemnly  argued  at 
the  bar,  the  Court  seriatim  affirmed  the  judgment.    Mr. 
Justice  Gould  says,  ^*  the  execution  is  executed  in  the 
^'  life  of  the  administrator,  and  the  sale,  namely,  the 
"  formal  part  of  it  may  be  done  by  the  same  writ    The 
"  sheriff,  by  the  levying  the  goods  by  a  Ji.  fa.  as  he 
seizes  the  goods,  gets  a  property  in  them  against  all 
persons,    and  may  have  trespass   against  the  true 
owner,  if  he  gets  them ;  and  so  he  may  have  trover, 
as  appears  in  Wilbraham  v.  Snow,  where  Chief  Justice 
Kelynge  held,  that  he  gains  a  general  property; 
^^  but  all  the  rest  say,  that  it  was  only  a  special  pro* 
'*  perty,  so  as  to  sell,  &c.     This  is  not  like  the  case 
^*  put  before,  of  an  extent ;  for  in  that  case  there  must 
*'  be  a  liberate,  which  is  by  award  of  the  court."     Mr. 
Justice  Powys  says,  *'  this  execution  is  so  far  com- 
*^  pleted,  that  it  is  a  vesting  of  the  property  in  the 
^^  sheriff.     The  selling  is  but  a  formal  part  of  the  exe- 
cution, and  by  the  seizure  and  writ,  he  has  authority 
to  sell ;  and  the  venditioni  ea^ponas  adds  not  to  his 
authority,  but  is  to  spur  him  on  to  ^ell."    And  Mr. 
Justice  Powell  says,  ^'  execution  is  an  entire  thing ) 
and,  therefore,   where  a  sheriff  levies  goods,  and 
while  they  remain  in  his  bunds  for  sale,  a  new  sheriff 
is  chosen,  he  who  begins  the  execution  shall  go  on 
with  it  and  sell  the  goods,  and  not  deliver  them 
*^  over  to  the  new  sheriff,  who  is  the  officer  of  the 
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1 832.  •'  court.  The  reason  is,  that  execution  is  one  entire 
^T^  *'  thing,  Year  Book,  34  Hen.  6,  pi.  36;  and,  there- 
V.  •'  fore,  where  it  began  it  shall  end,  and  that  is  the 
and  Mother.  "  reason  that  a  supersedeas  after  execution  begun  shall 
**  not  supersede  it  upon  error,  because  it  is  an  execu- 
^*  tion  from  the  first  levying  of  the  goods,  and  not  like 
"  the  case  of  an  extendi  facias^  because  the  extent  is 
"  only  a  seizure  into  the  King's  hands,  and  there  must 
^^  be  another  award  of  the  court,  namely,  a  liberate  to 
"  deliver  them  over  to  the  plaintiff^."  By  Holt,  Chief 
Justice  :  ^*  It  is  true,  after  he  has  seized  goods  to  the 
'^  value  of  the  debt,  though  he  be  out  of  office,  yet 
'^  he  is  bound  to  make  sale  of  the  goods  and  to  make 
*'  a  return ;  and  when  he  has  made  a  return  of  the 
^*  seizure  of  the  goods,  and  that  they  remain  in  his 
**  hands  for  want  of  buying,  that  is  not  a  discharge  of 
*'  the  command  of  the  writ,  but  only  an  excuse  that 
^*  he  has  not  the  money,  and  he  is  compellable  by  law 
^^  to  bring  it  in ;  and  though  a  venditioni  exponas  does 
**  lie,  yet  a  distringas  is  the  proper  remedy ;  and  there 
**  are  two  sorts  of  distringas  nuper  vicecomiteniy  before 
**  mentioned,  Year  Book,  34  Hen.  6.  pi.  36.  The  one 
a  distringas  to  the  new  sherift*  to  distrain  the  old 
one,  to  sell  the  goods  and  bring  the  money  into 
^'  court ;  the  other  to  distrain  him  to  sell  et  denarios 
*'  inde  prcwenienteSy  to  deliver  to  the  new  sheriflf  to 
"  bring  into  court  Now,  if  a  distringas  lies  to  the 
**  new  sheriff  to  compel  the  old  sheriff  to  sell,  that 
<*  shows  the  old  sheriff  has  an  authority  to  sell  by  vir- 
*^  tue  of  the  former  writ;  and  that  which  commands 
the  new  sheriff  to  distrain,  the  old  one  to  sell  and 
bring  in  the  money,  is  the  most  usual,  Rastell's  £ntr; 
"  164  ;  Thes.  Brev.  90.  Now  then,  since  the  sheriff 
^'  is  compellable  to  sell,  having  seized  the  goods,  what 
^^  should  hinder,  in  this  case,  that  he  should  not  sell; 
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notwithstanding  the  plaintiff's  death ;  for  the  writ  is        i832. 
as  forcible  and  compellable  upon  him  to  levy  and       'T^'""^'^ 
**  bring  in  the  money  as  if  the  plaintiff  had  lived.  v. 

•*  When  he  seizes  the  goods  by  virtue  of  the  writ,  the    aiS  MiotW. 
defendant  is  actually  discharged,  though  they  are 
not  sold,  for  the  plaintiff  must  depend  upon  his 
execution,  and  rely  upon  that ;  he  has  no  further  re* 
medy  against  the  defendant,  but  altogether  against 
^*  the  sheriff.   This  came^in  question  upon  an  ejectment 
^'  brought  by  an  administrator  de  bonis  non ;  and  it  was 
^^  held,  that  the  extent  was  void,  for  the  writ  was 
*'  abated,  and  no  matter  whether  the  plaintiff  died 
^*  before  the  return  of  the  seizure  or  after,    fiut  in  case 
'^  there  be  no  act  of  the  court  to  be  done,  but  an 
elegit  sued  out,  which  commands  the  sheriff  to  de- 
liver the  lands  extended  to  the  party ;  if,  there,  the 
executor  or  administrator  die  after  the  inquisition 
^^  and  before  the  delivery,  in  that  case  the  death  of 
the  plaintiff  shall  not  avoid  the  execution ;  and  that 
appears  by  the  case  of  Harrison  v.  Bowden^  though 
not  so  very  plain."    If  he  do  not  sell  between  the 
teste  and   return  of  the   distringas,    he  shall   forfeit 
issues ;  and  after  goods  once  seized,  no  writ  of  error 
or  supersedeas  shall  stay  the  sale.     In  Wilbraham  v* 
SnoWf   the  point  was,  that  the  sheriff  may  maintain 
trespass  or  trover  against  any  person  who  takes  away 
goods  which  he  has  seized  in  execution,  Mildmajf  v. 
Smith ;  and  by  seizure  of  the  goods  in  execution,  the 
sheriff  has  property  in  them,  so  that  he  may  re-seize 
them,  and  sell  when  he  is*  out  of  office  as  before.     In 
the  case  of  ^ji.fa.  there  is  no  further  act  to  be  done. 
Although  the  terms  of  the  writ  direct  the  sheriff  to 
bring  the  money  into  court  to  render  to  the  plaintiff, 
it  is  not  necessary  he  should  do  so.     He  not  only  may 
pay  it  over  himself  to  the  plaintiff^  but  in  the  case  of 
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1832.  Parkinson  y.  Guildford,  it  is  said,  an  action  of  det^* 

^"q^  mfiy  be  maintained  against  him  or  his  executors   if  h^ 

_  «•  does  not  do  so  after  he  has  sold  the  goods.     It  is  tm^ 

Orover 

RDd  anoUicr.  that  authorities  have  been  cited  on  the  other  side,  an 


amongst  others,  The  King  v.  Peckj  (Bunb/  8.)  I 
that  case  a  jft.  fa.  issued  out  of  the  Court  of  Comma 
Pleas  at  the  suit  of  Robarts  v.  Peck,  which  was  tested 
8d  of  April,  by  virtue  of  which  the  sheriff  levied  the 
goods,  &c.  but  before  the  sale  thereof,  or  the  return  of 
the  writf  an  extent  came  to  the  sheriff  at  the  suit  of 
the  Crown,  to  levy  the  goods,  &c.  of  Peck,  tested  2d 
of  May.  The  siheriff  returned  this  special  matter  on 
X\iQfi.fa.,  and  likewise  upon  the  extent,  into  the  Court 
of  Exchequeir,  on  which  it  was  said,  that  Peck  bad 
possession  of  the  goods  the  SOth  of  April,  on  which 
Mr.  A.  moved  to  quash  the  inquisition,  and  Mr.  F. 
moved  that  the  sheriff  might  amend  his  return.  Baron 
Pryce  was  for  quashing  the  inquisition,  which  being 
fotfnd  by  a  jury,  he  did  not  see  how  the  sheriff  could 
amend  itp  The  X^rd  Chief  Baron  Bury  and  Baron 
Montague  were  of  opinion  the  sheriff  might  amend 
his  retutn,  and  an  order  was  made  for  that  purpose, 
which  was  what  the  sheriff  wanted  to  indemnify  him, 
in  case  anything  had  been  moved  against  him  in  the 
Common  Pleas  on  the  return  of  the  Ji.  fa.  There  is 
a  note  in  that  case  in  these  terms,  "  Take  notice,  it 
*^  was  taken  for  granted,  that  though  the  goods  were 
*•  levied  by  virtue  of  the  fi.  fa.  three  days  before  the 
'^  teste  of  the  extent,  yet  there  was  no  bar  to  the 
**  Crown ;  but  quere^  if  they  had  been  sold,  for  then 
**  exeoution  had  been  executed."  StringefelUm's  case 
has  also  been  very  much  relied  upon  on  this  part  of 
the  case,  as  an  authority  on  the  part  of  the  Crown, 
That  case  is  thus  reported  in  Dyer,  67  b.  [The  learned 
judge  here  quoted  the  facts  of  that  case :]  ^^  and  it  was 
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**  bolden  in  the  Exchequer  for  law,  that  the  sheriff  1832. 
"  should  be  amerced  if  he  would  not  amend  his  return,  q^^^^ 
*'  namely,  to  return  the  extent  into  the  Exchequer  for  '^' 

Grover 

**  the  service  of  the  King's  debt ;  and  Justices  Hall   and  another. 
•*  and  Bromley  were  of  the  same  opinion,  because  the 
''  property  of  the  goods  and  land  was  not  in  Stringe- 
**  fellow  before  delivery  to  him  by  the  writ  of  liberateJ^ 
The  distinction,  however,  between  that  case  and  thi6 
case  of  a  Ji.  Ja.  has  not  only  been  very  fully  pointed 
out  in  the  opinions  of  some  of  the  judges  in  the  case 
of  Clerk  v.  Withers^  above  cited ;   but   is  also  very 
pointedly  observed  upon  by  Mr.  Baron  Wood,  in  the 
case  now  in  judgment,  in  8  Price  314.     It  is,  that  the 
extent  is  not  the  execution,  and  gives  no  authority  to 
the  sheriff  to  sell  or  deliver  over  to  the  party ;  it  merely 
authorizes  the  sheriff  to  seize  the  property,  but  not  to 
do  anything  with  it  until  the  liberate  issues,  which  is  in 
fact  the  execution.     The  Ji.  fa.  commands  the  sheriff 
to  make  the  money  of  the  goods.     No  further  authority 
is  requisite  to  empower  the  sheriff  to  sell  and  to  pay 
the  money  over  to  the  plaintiff.     This  distinction  is  also 
shown  in  Playne\  case,  in  Cro.  Eliz.  47-     "  A  lessee 
for  years  was  obliged  to  pay  his  rent.     In  debt  upon 
it  he  pleaded  that  the  lessor  was  bound  in  a  statute, 
and  upon  that,  an  extendi  facias  was  awarded  to  seize 
'^  the  lands  and  tenements  of  the  lessor  into  the  Queen's 
^*  hands,  which  was  executed  accordingly,  and  upon 
^'  that  a  liberate  was  awarded,  and  in  the  mean  time 
•*  between  the'  extendi  facias  returned  and  liberate 
^^  awarded,  the  rent  was  incurred,  for  which  he  was 
"  chargeable  to  the  Queen,  and  demands  judgment.*' 
The  opinion  of  the  whole  Court  was  clear  to  the  con- 
trary.    Before  the  liberate  awarded  nihil  operatur^  for 
he  remains  always  tenant  to  the  lessor,  and  chargeable 
to  him  for  his  rent ;  and  the  writ  before  is  but  of  form. 
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when  it  speaks  of  the  seisin  into  the  Queen's  hands, 
for  it  is  never  seen  that  lands  were  seized  upon  that 
writ.  So  that  here,  upon  an  extendi  fadas^  it  is 
clearly  held  that  nothing  was  divested  out  of  the 
debtor  until  the  liberate.  In  SmaUcombe  v.  Cross^  1 
Lord  Raym.  251,  which  has  been  cited  on  the  part  of 
the  Crown,  there  is  the  following  note.  ''  In  this  case, 
''  Mr.  Northey  said,  arguendo,  that  it  is  the  common 
practice  at  this  day,  that  if  ^ji.fa*  be  delivered,  and 
the  goods  appraised  and  sold,  and  the  writ  is  not 
returned,  and  an  extent  for  the  King  comes  out  of 
^*  the  Exchequer,  it  will  overreach  the  former  sale ; 
**  but,  fer  curiam f  it  is  a  very  dangerous  practice."  It 
is,  however,  now  admitted,  that  the  sale  would  bar 
the  Crown ;  and  I  only  mention  this  note  to  show 
how  far  the  argument  has  in  earlier  times  been 
carried  in  support  of  the  alleged  rights  of  the 
Crown.  A  passage  at  the  end  of  the  case  of  The 
Attorney-general  v.  Capellj  was  also  cited  on  the  other 
side,  viz.  **  extents  have  been  on  goods  actually  levied 
by  virtue  of  a  ^.  fa.  and  in  the  sheriflf 's  custodyi 
the  extent  coming  before  a  bill  of  sale  made,  so  as 
'*  the  property  was  not  altered."  This  passage  does 
not  appear  to  be  part  of  the  judgment  of  the  Court  in 
The  Attorney-general  v.  CapeU^  in  which  the  question 
was,  whether  the  extent  was  too  late  coming  after  the 
commission  of  bankruptcy  but  before  the  assignment 
There  is  nothing  in  the  case  wanting,  or  in  any  way 
calling  for  the  inference,  which,  as  Mr.  Baron  Wood 
says,  in  his  judgment,  is  a  mere  gratis  dictum  of  the 
reporter  of  that  case. 

The  result  of  a  due  consideration  of  the  foregoing 
cases  seems  to  me  to  be,  that  the  property  is  altered^ 
and  the  Crown  barred  by  the  levy  under  the  Ji.  fa. 
It  is  not  necessary  to  go  the  length  of  showing  that 
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the  sheriff  has  the   general   properly  in  the  goods.      J^^^ 
There  are  several  cases  which  show,  that  where  the 
general  property  remains  in  the  debtor,  yet  if  another  v. 

has  any  special  property  in  or  lien  upon  the  goods,  andanodTer. 
the  Crown  shall  not  take  the  goods  but  subject  to 
that  lien*  Thus,  an  equitable  mortgage  which  binds 
the  Crown,  and  against  which  the  Crown  is  entitled 
only  upon  satisfaction  of  the  lien  of  the  mortgagee  to 
its  full  extent ;  Casberdy.  The  Attomey-general :  or  the 
lien  of  a  factor,  who  has  accepted  bills  to  the  amount  of 
the  value  of  the  goods  consigned  to  him ;  The  King  v; 
Lee :  or  of  a  wharfinger,  on  the  goods  of  his  customer 
in  his  possession  for  his  general  balance,  which  has  been 
decided  to  be  available  against  the  Crown,  The  King 
V.  Humphrey,  1  M^Cl.  &  Y.  lys.  Mr.  West's  Treatise 
on  Extents,  p.  98,  says,  the  plaintiff  in  an  execution 
may  be  said  to  have  an  interest  in  goods  which  have 
been  taken  under  his  execution,  the  goods  being  under 
the  custody  of  ttie  law,  and  the  sheriff  having  the  spe- 
cial property  in  them,  the  general  property  remaining 
in  the  defendant  under  the  execution.  But  it  is  said 
that  that  rule  cannot  apply  to  the  case  in  question, 
because  at  any  time  before  sale,  and  after  the  seizure, 
the  debtor  may,  by  payment  of  the  debt,  suspend  the 
sale  and  stay  execution.  The  same  answer  would 
apply  to  the  case  of  the  factor,  wharfinger,  and  other 
persons  above  named,  in  all  which  the  debtor,  upon 
payment  of  the  debt,  regains  the  property. 

If  the  decision  on  this  part  of  the  case  is  in  favour 
of  the  plaintiff  in  error  the  remaining  question  will 
not  arise,  but  if  not,  I  am  of  opinion  that  the  stat.  33 
Hen.  8,  c.  39,  s.  7*,  abridges  the  prerogative  pro- 
cess of  the  Crown,  and  prevents  it  from  taking  effect 
in  this  case,  the  King's  suit  not  having  been  taken  or  , 
commenced,   or   process  awarded  at   his  suit  before 
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1832.       judgment  on  the^.  fa.     The  following  are  Ac  words 
of  that  section : — "  And  be  it  also  enacted  by  the  au- 
'^  thority  aforesaid,  that  if  any  suit  be  commenced  or 
^Bov^      «  taken,  or  any  process  be  hereafter  awarded  for  the 
*'  King,  for  the  recovery  of  any  of  the  King's  debts, 
**  that  then  the  same  suit  and  process  shall  be  pre* 
'^  ferred  before  the  suit  of  any  person  or  persons,  and 
'^  that  our  said  sovereign  lord  the  King,  his  heirs  and 
^^  successors,  shall  have  first  execution,  so  that  the  King's 
*^  suit  be  commenced  before  judgment  given  for  the  said 
■'  other  person  or  persons/'     Before  proceeding  to  the 
further  consideration  of  this  part  of  the  case,  I  should  call 
your  Lordships'  attention  to  the  fact  that,  in  the  present 
case,  so  far  from  the  King's  suit  being  taken  or  com- 
menced, or  process  awarded  before  the  judgment  was 
given  for  the  other  person,  the  debt  was  not  due  to  the 
King  but  to  the  debtor  of  the  King's  debtor,  and  was 
not  put  on  the  record  until  after  the  giving  the  judg- 
ment, the  issuing  of  the  j^.j^.,  and  the  actual  seizure 
of  the  goods  under  it.     In  the  case  of  The  Attamey- 
general  v.  Andrew^  it  was  determined  by  all  the  Court 
that  the  statute  did  abridge  the  prerogative.    The  case 
was,  Sir  William  Harrison  acknowledged  two  judg- 
ments in  debt  to  one  Andrew,  upon  bond,  and  was 
bound  to  one  Feilder  on  a  bond  bearing  date  before 
the  judgments.     Feilder  assigned  his  debt  to  the  King, 
Andrew  takes  out  execution  upon  his  judgments,  viz. 
two  elegits ;  by  one  he  has  the  moiety,  by  the  other 
the  other  moiety  of  Sir  W.  Harrison's  lands  extended. 
Then  process  issued  out  of  the  Exchequer  for  the  debt 
assigned  to  the  King,  and  the  principal  question  was, 
whether  or  no  the  King  should  be  preferred  in  this 
case  ?     After  argument,  the  Court,  in  Trinity  Term, 
1656,  gave  judgment  for  defendant.     Baron   Parker 
said — "  The  King  has  many  prerogatives,  pro  bono 
'*  publico^  but  in  the  case  in  question,  the  statute  33 
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'  Hen.  8,  abridges  the  prerogative,  and  controls  the        4332. 

*  common  law  j  affirmative  statutes  do  not  alter  the       "gileT 
^  common  ]aw^  but  negative  statutes  do ;  and  here  is  «• 

'  a  negative  implied,  see  Stringefellotvs  case,  in  Dyer,    and  aoother. 
^  &7  h.;  also  LassePs  case^  in  Dyer,^  364."     Baron 
Nicholas  agreed,  ^^  before  the  statute  33  Hen.  8,  the 
'  King  was  not  bound,  but  the  statute  has  made  an 
'  alteration,  though  it  sounds  in  the  affirmative,  for  it 

*  ^acts  a  new  thing,  and  ita  quod  makes  a  condition 
^  precedent  and  a  limitation."     He  then  refers  to  cer- 
tain authorities,  as  showing  how  such  statutes  are  to 
iie -expounded,  and  that  the  clause  would  else  be  idle. 
Chief  Baron  Steel — "  the  subject's  title  is  prior  to  the 
^^  King's^  and  is  executed ;  the  words  of  the  statute 
''  S3  Hen*  8»  are  introductive,  CeciV^  case,  7  B^p* 
^'18  b.,  and  Stringefellow's  case,  are  unanswerable." 
[t  is  observable,  diat  although  so  much  stress  is  laid 
m  StringefelloTSvs  case  on  the  part  of  the  Crown  on 
this  occasion.  Chief  Baron  Steel  and  Baron  Parker,  in 
the  above  case  of  ITie  Attorney-general  v.  Andrew^ 
Dite  it  as   being  conclusive  in  favour  of  the  subject 
The  case  of  Uppom  v.  Sumner ^  2  Blacks.  1251,  1294, 
is  precisely  the  same  as  the  present.     Uppom,  the 
plaintiff,  in  Easter  Term,  17  Geo.  3,  recovered  a  judg- 
ment against  Cann  in  the  King's  Bench,  in  debt,  for 
1^020/. ;  and  on  the  l6th  of  April  1777r  sued  out  a 
/S.  fa.  returnable  on  Monday  next  after  the  morrow  of 
the  Ascension,  12th  of  May ;  a  warrant  on  which  was, 
on  the  18th  of  April,  delivered  to  the  officer,,  who  on 
the  same  day  took  the  goods,  and  kept  possession  of 
the  same  by  virtue  of  the  warrant*     On  the  24th  of 
Aprilj  before  any  sale  of  the  goods,   an  extent  was 
sued  out,  and  delivered  to  the  sheriff,  against  the  goods 
<>f  Cann,  to  levy  621  /.  4««  9^^  a  debt  to  the  King; 
and  a  warrant  was  on  the  Monday  delivered  to  the 
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1832.       same  officer,  who  then  had  the  goods  in  his  possessiotr 

GiLE«       under  the  former  warrant,  and  who  two  days  after  had 

V.         the  goods  appraised,  and  on  the  30th  of  April  took  an 

and  another,    inquisition  on  the  extent,  the  plaintiff  Uppom's  attor^ 

ney  attending  and  putting  in  his  claim.  The  goods  were 
sold  on  the  23d  of  May,  and  the  sheriff  being  called 
upon  by  Uppom  to  return  his  writ,  returned  nulia  bonA* 
When  the  cause  was  first  called  on,  the  Plaintiff's 
counsel  thought  they  could  not  support  their  case, 
and  accordingly  judgment  was  given  without  argu^ 
ment.     It  was,  however,  afterwards  argued,  and 'after 
time  to  consider,   Mr.  Justice   Gould  delivered  the 
unanimous  opinion  of  Chief  Justice  De  Grey,  who  was 
present  at  the  argument  himself,  and  Justices  Black* 
stone  and  Nares,  that  in  this  case  the  extent  did  not 
take  place  of  the  execution,  the  King  s  suit  being  com« 
menced  after  the  judgment.     It  had  been  contended 
in  argument  by  Mr.  Serjeant  Grose,  who  afterwards 
was  one  of  the  judges,  and  agreed  with  the  rest  of  the 
court  in  the  judgment  in  Rorke  v.  Dayrell^  that  the 
statute  33  Hen.  8.  only   restricts  the  prerogative  in 
the  particular  revenue  courts   erected  by  and   men- 
tioned in  that  Act.     But  in  giving  judgment,  Mr.  Jus- 
tice Gould,   after  stating  the  particular  parts  of  the 
Act,  says,  about  seven  sections  only,  viz.  sections  50, 
74,  75, 76, 77>  78,  and  80,  contain  general  provisions^ 
extending  to  all  the  King's  subjects,  and  are  applicable 
to  all  the  King's  Courts,  as  well  as  to  the  courts  of 
revenue,  where  the  subject  of  them  falls  under  con-r 
sideration.     Indeed,  he  says,  it  would  have  been  ab- 
surd to  have  one  law  prevail  in  the  King's  Bench  and 
Common  Pleas,  and  another  in  the  Exchequer  and 
Duchy,  with  regard  to  such  questions  as  the  present, 
the  priority  of  the  King's  debts  before  those  due  to  a 
subject.    The  learned  Judge,  after  stating  the  74th  secr 


ON  APPEALS  AND  WRITS  OF  ERROR.  161 

tion  of  the  Act,  says,   "  the  former  part  of  this  clause       1832. 
««  is  declaratory  of  the  old  prerogative  law,  the  latter       qiles 
"  is  a  new  restriction  of  it,  so  that  it  shall  not  take      q^^^^^ 
**  place  after  judgment  given  for  the  subject."     With    ami  another. 
respect  to  the  case.    Lech  mere  v.  Thoraivgoody  upon 
which  so  much  has  been  said,  he  said,  "  in  Lechmere 
"  V.  Tliorawgoodj  it  appears  by  Comberbach,  123,  and 
"  3  Mod,  236  that  first  Herbert,  and  then  Holt,  were 
clearly  of  opinion,  that  after  execution  begun,  but 
not  completed,  (and  of  course  after  judgment  signed,) 
"  the  King's  extent  came  too  late."     This  case  is  a 
little  obscure  from  its  being  reported  only  piecemeal, 
and  in  different  books,  but  with  some  attention  it  will 
be  found  to  be  clear  and  consistent ;  by  reading  the 
several  parts  of  it  in  order  of  time  as  they  occur ;  viz. 
the  pleadings,  2  James  2,  2  Ventris,  156 ;  first  argu- 
ment,  4  James  2,  3  Mod.  ^Q ;  second  argument  and 
judgment,  1    William  and  Mary,  Comberbach,  123, 
1  Shower,  12 ;  and  a  subsequent  action  between  the 
same  parties  in  effect  in  the  Common  Pleas,  viz.  Lech- 
mere  v.  Toplady^  2  Vent.  169.      In  The  Attorney- 
general  V.   Andrew,  Hardr.  23,   it  was  held  by  the 
Court  of  Exchequer,  that  when  there  was  a  judgment 
and  execution  by  elegit,  a  debt  of  the  King  prior  to 
the  judgment,  but  the  process  thereon  sued  out  after, 
it  should  be  postponed  to  the  judgment.     And  from 
these  authorities  Lord  Chief  Baron  Comyns,  in  his 
Digests,  collects  this  doctrine,   that  if  execution  be 
upon  a  judgment  against  the  debtor,  and  before  ven- 
ditioni exponas,   an  extent  comes   at  the  King's  suit 
(which  is  the  very  case  at  bar,)  those  goods  cannot  be 
taken  on  the  extent ;  and  this  opinion  is  also  supported 
by  The  King  v.  Dickinson,  Parker,  262.     The  case  of 
The  King  v,  Dickinson  was  this :  A.  was  indebted  by 
judgment  to  jB.,  by  bond  to  C.  and  2).,  and  by  simple 
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1832.  contract  to  £.,  and  died.  £.  being  a  debtor  to  the 
GiTeT'  ^^^S  caused  the  debt  due  to  him  to  be  seized  into 
^-  the  King's  hands,  and  upon  this  a  scire  facias  issued 
ond  another,  against  Dickinson,  executor  of  A. ;  and  before  the 
return  of  it,  C.  and  Z>.,  the  bond  creditors,  obtained 
judgment ;  and  then  Dickinson  pleaded  to  the  scLJa. 
the  prior  and  the  subsequent  judgment.  The  Attor- 
ney-general demurred.  The  points  argued  in  Hilary 
Term,  1691,  were  first,  whether  the  subsequent  judg- 
ment should  to  be  preferred  to  the  King  s  debt,  for  it 
was  admitted  that  the  preceding  judgment  should  be 
preferred.  The  second  is  unnecessary  to  state.  This 
case  was  adjourned  to  this  term  (Easter,  4  Wm.  & 
Mary,  1692,)  when  it  was  adjudged  for  the  King,  that 
his  debt  should  be  preferred  before  the  subsequent 
judgment,  namely,  before  any  bond,  Hardres,  23  ;  but 
a  precedent  judgment  should  be  preferred  before  it, 
upon  the  words  of  the  26  s.  33  Hen.  8,  c.  39.  "  So 
^^  always  that  the  King's  suit  be  taken  and  com- 
"  menced,  or  process  awarded  for  the  debt  of  the 
"  King,  before  judgment  given  for  the  other  persons." 
In  Rorke  v.  Dayrell,  4  T.  R.  402,  the  Plaintiff,  sued 
oxA  2,  Ji.  fa.  returnable  on  12th  January  I788.  The 
writ  was  delivered  on  the  7th  January  to  the  sheriff, 
who  on  the  8th  seized  the  goods.  Before  the  sale, 
namely,  on  the  11th,  a  writ  of  extent  issued  tested  on 
that  day,  and  on  the  12th  it  was  delivered  to  the 
sheriff,  who  acted  under  the  extent,  and  returned  nulla 
bona  to  thef. fa.  The  case  was  argued  on  the  statute 
of  the  33  Hen.  8,  c,  39,  s.  74.  The  Court  were  una- 
nimously of  opinion  that  the  extent  came  too  late. 
Lord  Kenyon  states—*'  Where  the  King  and  a  subject 
*'  stand  in  equal  degree,  there  is  no  doubt  but  that 
"  the  King's  prerogative  must  prevail,  and  therefore, 
**  where  the  property  of  the  goods  remains   in  the 
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King's  debtor  at  the  time,  and  an  execution  at  the  1 832. 

suit  of  the  King  and  another  a{  the  instance  of  the  OiLET' 

subject  are  sued  out,  the  former  will  be  preferred,  v. 

On  this  principle  the  case  of  The  Kitig  v.  Cotton^  and  another. 


Parker,  112,  proceeded  :  that  was  not  the  case  of 
an  execution,  but  a  distress ;  the  goods  taken  were 
in  custodia  legiSj  as  a  pledge  to  answer  the  demand 
•*  of  the  landlord,  and  the  property  in  the  goods  was 
not  divested  out  of  the  tenant.  Now,  in  this  case, 
the  sheriff  had  actually  seized  the  goods  under  the 
plaintiff's  writ  of  execution;  and  an  execution  once 
begun  shall  proceed ;  it  shall  not  stop  on  the  issuing 
a  commission  of  bankrupt  against  the  debtor ;  and 
*'  in  this  respect,  I  know  no  distinction  between  the 
'^  case  of  the  Crown  and  that  of  a  subject  As  to  the 
•'  Stat.  33  Hen.  8,  c.  39,  s.  74,  either  it  did  or  it  did 
**  not  give  some  new  privilege  to  the  Crown.  If  the 
^'  counsel  for  the  Crown  contend  that  it  did,  they  must 
'^  take  the  word  execution  as  referring  to  personal  chat- 
**  tels,  and  then  the  words  are  against  the  King,  be- 
''  cause  here  there  was  a  judgment  by  the  plaintiff. 
'*  If  it  did  not  introduce  some  new  benefit,  then  the 
Crown  must  be  referred  to  its  ancient  prerogative, 
which  only  extends  to  the  case  I  stated  at  first, 
namely,  when  the  King  and  a  subject  stand  in  equal 
degree,  and  the  property  is  not  altered,  then  the 
former  shall  prevail.  With  respect  to  what  is  sup- 
posed to  have  been  said  by  Lord  Mansfield  in 
Cooper  V.  Chitty^  of  Comberbach  having  mistaken 
**  Lord  Holt's  opinion  in  Lechmere  v.  Thor&wgoodj 
'^  it  is  as  probable  that  the  report  of  that  observation 
"  is  mis-stated."  Justice  Ashhurst  says,  "  The  case  of 
**  Uppom  V.  Sumner  certainly  underwent  a  great  deal 
**  of  consideration  before  it  was  decided ;  all  the  prior 
authorities  were  thoroughly  examined  at  that  time. 
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1832.  "  Unless,  therefore,  it  could  be  shown  that  the  case 
'^[^  "  proceeded  upon  wrong  principles,  it  ought  to  govern 
^  V.         "  the  present.     The  words  of  the  stat  Hen.  8,  are 

Orover 

and  another.  **  clear  and  decisive,  that  the  King's  suit   shall  be 

**  preferred  to  that  of  any  other  person.     So  always 

*^  that  the  King's  suit  be  taken  or  commenced,  or 

"  process  awarded  before  judgment  be  given  for  the 

**  said  other  persons.     Now  this  Act  of  Parliament 

"  gave  a  new  prerogative  to   the  King   in  various 

*^  instances  which  he  had  not  had  before;   by   that 

*^  he   is  enabled    to  issue   immediate    execution  in 
'^  cases  which  he  could  not  before,  for  before  he  had 

**  only  a  right  to  such  execution  when  the  debt  was 

**  upon  record.     And  as  this  was  a  new  prerogative, 
'^  the  legislature  had  a  right  to  restrain  him ;  and  they 

^^  have  in  express  terms  restrained  him  where  the  sub- 

"  ject's  judgment  is  prior  to  the  inception  of  the  King's 

"  execution."     Mr.  Justice  Buller  says,  "This  case 

"  arises  on  the  stat.  33  Hen.  8,  for  previous  to  that 

"  Act  the  Crown  could  not  issue  immediate  execution 

"  on  a  bond  debt.     Though  the  cases  that  have  al- 

^'  ready  happened  on  this  statute  show  that  the  Act 

^'  is  not  to  be  confined  to  bond  debts  only,  but  that 

"  it  extends  to  all  debts  and  executions.     It  is  so 

**  stated,  in  express  terms,  by  Lord  Coke,  in  Sir  T. 

"  Cecifs  case,  7  Rep.  18  b.     If  this  Act   of  Par- 

"  liament  be  restrictive   on   the   Crown,   it  goes   a 

"  great    way  to   determine  this  question,   for   if  it 

"  be,  it  expressly  requires  that  the  King's  suit  shall 

**  be  commenced   before  judgment  is  given  for  the 

**  subject.     Now  that  was  expressly  decided   in  the 

*'  case  in  Hardres,  where  the  whole  Court  were  of 
opinion,  that  the  statute  does  abridge  the  King^s 
prerogative.  And  there  Chief  Baron  Steel  said, 
Hhe  subject's  title  is  prior  to  the  King's,  and  is  exe- 

*'  culed."     On  this  ground,  I  put  the  question  to  the 
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'*  counsel  in  argument,  *  What  effect  a  judgment  ob-  i832. 
"  tained  by  a  subject  would  have,  where  he  lay  by  till  q^^^^ 
**  the  Kine  s  extent  was  executed.'     1  am  inclined  to      _  ^' 

(tROVER 

"  think,  that  in  such  a  case  the  execution  by  a  subject  and  another. 
"  would  be  postponed ;  but  it  is  not  necessary  to  decide 
that  point  in  the  present  case.  As  to  the  effect  of 
the  statute  S3  Hen.  8,  c.  39,  it  is  impossible  to  have 
a  more  direct  authority  for  the  restriction  on  the 
the  King's  prerogative  than  in  7  Rep.  19  b.,  where 
it  is  said,  ^  The  act  hath  given  a  benefit  a.nd  advan- 
tage to  the  King ;  first,  in  making  every  bond  made 
to  the  King  in  nature  of  a  statute  staple ;  secondly, 
in  giving  remedy  to  the  King  himself  for  obligations 
made  to  others  to  his  use ;  thirdly,  to  recover  costs 
and  damages ;  fourthly,  in  suing  of  execution  for 
all  his  debts ;  fifthly,  in  charging  the  issue  in  tail, 
and  the  heir  who  hath  the  land  of  the  gift  of  his 
**  ancestor;'  and,  therefore,  it  was  the  intent  of  the 
Act,  to  gratify  the  subject,  that  where  a  new  provision 
was  made  for  the  levying  of  the  King's  debts  in  a  more 
speedy  and  beneficial  manner  than  the  King  had  be- 
fore, the  subject  also  should  have  some  new  benefit 
**  which  he  had  not  before.  Now  that  new  benefit  was, 
**  to  give  him  a  preference  in  cases  where  his  judgment 
'*  was  obtained  before  the  extent  of  the  Kins:  issued." 
Mr.  Justice  Grose  says,  "  the  simple  question  is  this, 
whether  the  King's  right  of  issuing  an  extent  upon 
a  bond,  supersedes  a  prior  judgment  of  a  subject. 
*'  If  the  Crown  have  such  a  right,  it  must  arise  upon 
«  the  statute  of  33  Hen.  8,  c.  39,  s.  74 ;  Gilb.  Hist. 
**  Exch.  165.  Now  the  words  of  this  clause  in  the 
Act  are  extremely  pointed  to  show,  first,  what  the 
King's  prerogative  was  before ;  secondly,  how  far 
the  prerogative  was  intended  to  be  assisted  in  these 
*'  cases,  and  how  far  to  be  limited.     But  it  is  said. 
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1 832.  "  that  *  execution  *  in  this  Act  was  intended  only  to 
Giles  "  aiFect  lands.  But  there  is  no  reason  why  it  should 
^  '^'         "  be  so  confined ;  it  must  mean  every  kind  of  execu- 

G ROVER 

and  another.  "  tion  to  which  the  King  was  entitled  before  the  pass- 
**  ing  of  this  Act,  otherwise  the  King  would  be  bound 
"  in  cases  where  he  had  a  prerogative  before.  Thus, 
**  this  case  stands  on  the  words  of  this  statute.  The 
"  authorities  also  are  decisive ;  first,  the  case  in 
"  Hardres  is  very  pointed ;  and  there  it  was  not  even 
**  hinted  that  execution  in  this  Act  ought  to  be  confined 
"  to  an  execution  against  land.  Then  came  the  case 
**  of  The  King  v.  Dickinson^  and  Lord  Chief  Baron 
"  Comyns,  (2  Com.  Dig.  538. 648 ;  G.  8  ;)  drew  this 
*^  conclusion  from  the  cases,  that,  if  execution  be  upon 
*^  a  judgment  against  the  King's  debtor,  and  before  a 
^'  venditioni  exponas^  an  extent  comes  at  the  King^s 
^'  suit  those  goods  cannot  be  taken  on  the  extent. 
^^  Therefore  as  well  on  the  decisions  as  on  the  con- 
**  stniction  of  the  statute  33  Hen.  8,  the  plaintiff  is 
"  entitled  to  recover.**  After  the  decision  of  these  two 
cases  of  Uppom  v.  Sumner,  and  Rorke  v.  Dayrdl^  com6 
the  case  of  The  King  v.  Wells  Sg  Allnutty  in  the  Court  of 
Exchequer,  which  as  to  the  point  upon  which  the 
Court  delivers  their  judgment,  for  there  was  another 
upon  which  the  case  might  have  been  put,  was  pre- 
cisely similar  to  the  present.  The  Court  of  Exchequer 
gave  judgment  for  the  Crown  ;  and  such  has  been  the 
practice  of  that  court  ever  since.  That  case,  however, 
was  principally  founded  upon  the  case  of  The  King  v. 
Cotton.  The  principle  on  which  that  case  was  decided; 
being  stated  in  the  judgment  of  the  Lord  Chief  Baron 
in  The  King  v.  fVells  ^  Allnutt,  to  be,  that  if  the  King  s 
execution  bore  teste  before  the  property  was  altered,  it 
bound  that  property.  The  case,  however,  of  The  Kin^ 
v.  Cotto7i  arose  upon  a  distress,  and  not  upon  an  exe- 
cution, which  I  apprehend,  and  it  is  so  stated  by  Lord 
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Kenyon  in  bis  judgment  of  Rorke  v.  DayrelU  makes  a  i832. 
material  diflFerence ;  the  sheriff,  in  the  case  of  seizure  gii.^% 
under  an  execution,  having  in  my  judgment  at  least  *'• 

a  special  property  in  the  goods.  In  the  case  of  The  and  another 
King  V.  IVells  Sg  Allnutt,  the  Lord  Chief  Baron  relied 
much  on  Stringefelhw's  case,  the  difference  between 
which  and  the  present  case  I  have  already  pointed  out, 
viz  that  in  that  case,  the  liberate  is  the  execution,  and 
was  not  issued  until  after  the  issuing  of  the  Crown 
process.  The  question  was  afterwards  brought  before 
the  King's  Bench,  in  Thursto7i  v.  MilU^  (16  East  254,) 
and  twice  argued,  and  the  Court  were  prepared  to 
give  their  judgment ;  but  on  the  day  on  which  it  was 
to  have  been  given,  they  suggested  a  doubt  as  to  the 
form  of  the  action,  and  directed  a  third  argument 
upon  that  point  only,  upon  which  they  gave  their  judg- 
ment  against  the  plaintiff.  What  the  judgment  was 
which  the  Court  were  prepared  to  give  upon  the 
general  question,  it  is  impossible  to  say.  It  is  not 
probable  that  it  was  in  favour  of  the  defendant,  or  at 
least  unanimously  so,  for  if  so,  they  would  probably 
have  put  the  question  at  rest  for  ever.  It  is  not  likely 
the  Court  would  have  raised  another  question,  and  have 
given  their  judgment  upon  the  question  so  newly 
raised.  With  respect  to  the  observation  which  has 
been  made,  that  if  the  statute  were  to  be  construed 
literally,  the  Crown  would  be  in  a  worse  situation  than 
the  subject,  if  the  King's  suit  must  be  commenced  be- 
fore judgment  given  for  the  subject ;  for  then,  if  the 
subject's  judgments  be  first,  he  would  have  preference, 
though  his  execution  were  last,  which  is  not  the  case 
even  between  subject  and  subject.  I  apprehend  the 
true  answer  to  that  observation  is,  what  was  suggested 
by  Mr.  Justice  Buller,  in  his  judgment  oa  Rorke  v. 
DayreU.     He  thought  it  unnecessary  to  decide  on  that 
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1832.  particular  case,  viz.  that  in  case  of  a  laches  or  delay 
on  the  part  of  the  subject,  his  execution  would  be 
postponed.    I  believe,  by  looking  to  the  writ  of  extent 

d  anoOiV  ^*s^l^>  it  ^'11  appear  by  the  terms  of  it  that  it  is  issued 
by  virtue  of  this  statute.  Without  trespassing  further, 
therefore,  upon  your  Lordships'  time,  my  humble 
answer  to  your  Lordships'  questions  are,  first,  that  this 
writ  of  extent  shall  not  be  executed  by  the  sheriff  by 
extending  the  same  goods,  seizing  them*  into  the  King's 
hands,  and  selling  them  to  satisfy  the  Crown  debt, 
without  regard  to  the  writ  oijieri  facias,  under  which 
he  had  at  first  seized  them ;  and  secondly,  that  all 
other  things  remaining  the  same,  it  makes  no  dif- 
ference whether  the  extent  was  in  chief  or  in  aid. 

Mr.  Justice  Littledale : — The  question  is,  whether 
under  the  particular  circumstances  of  this  case,  the 
execution  of  the  Crown  or  that  of  the  subject  is  to 
prevail.  Connected  with  these  questions,^  the  case  of 
Uppom  V.Sumner,  (2  Black.  1251. 1294,)  came  before 
the  Court  of  Common  Pleas  in  1779,  and  was  decided 
against  the  Crown ;  Rorke  v.  Dayrell,  (4  T.  R.  402,) 
afterwards  came  before  the  Court  of  King's  Bench,  and 
was  also  decided  against  the  Crown.  Then,  The  King 
V.  fVells  8s  Allnutty  (16  East.  278,  n)  came  before  the 
Court  of  Exchequer,  and  was  decided  in  favour  of 
the  Crown.  After  that,  Thurston  v.  Mills,  (16  East. 
254,)  came  before  the  Court  of  King's  Bench,  in  order 
to  have  the  question  settled ;  but  after  hearing  the 
case  argued  twice  upon  the  principal  point,  it  went  off 
on  a  point  of  form,  that  an  action  for  money  had  and 
received  would  not  lie,  and  therefore  the  question 
remained  as  it  was.  As  no  judgment  was  delivered,  it  is 
immaterial  to  conjecture  what  the  opinion  of  the  judges 
was.    After  these,  The  King  v.  Sloper  ^  Allen,  (6  Price, 
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114,)  came  before  the  Court  of  Exchequer,  and  the  i832. 
Court  there  acted  upon  the  case  of  7%e  King  v.  Wells  Sg  q^^^^ 
AUnutt^  in  favour  of  the  Crown.     In  this  case  an  in-  ». 

formation  in  the  nature  of  an  action  for  a  false  return  and  another. 
was  filed,  and  after  judgment  for  the  Crown  in  the 
Court  of  Exchequer,  the  Court  of  Error,  when  it  had 
been  twice  argued,  determined  that  an  information  for 
a  false  return  would  not  lie,  as  the  return  was  true  in 
fact  though  false  in  law.  In  giving  my  opinion,  I  shall 
not  consider  whether  the  judges  on  these  occasions 
were  more  or  less  competent  to  decide  them,  from 
having  filled  one  situation  or  another,  or  whether  any 
of  them  laid  too  much  or  too  little  stress  upon  former 
authorities ;  such  a  discussion  would  protract  the  case 
into  a  very  great  length,  without  any  beneficial  result. 
The  present  case  is  brought  forward  to  settle  the  law 
where  there  have  been  contrary  decisions ;  and  I  shall 
consider  the  case  as  it  would  have  stood  if  none  of 
these  later  cases  had  occurred.  In  ascertaining  what 
is  the  King's  prerogative,  two  questions  arise ;  first,  as 
to  its  extent  independently  of  the  statute  33  Hen.  8, 
c.  39 ;  and  secondly,  upon  the  effect  of  that  statute. 
The  Crown,  by  its  prerogative,  has  some  privileges  and 
advantages  by  the  Common  Law  beyond  what  a  sub- 
ject has,  and  a  reason  for  this  is  given  in  Gilbert's 
History  of  the  Exchequer,  p.  90 ;  "  because  the  pub- 
**  lie  ought  to  be  preferred  to  private  property,  and 
**  the  rather  because  the  King  is  supposed  by  public 
**  business  not  to  be  able  to  take  care  of  every  private 
**  affair  relating  to  his  revenue;  and  therefore,  no 
**  time  occurs  to  the  King,  and  if  he  was  to  be  pre- 
vented of  his  execution  by  another  person  coming 
in  before  him,  laches  must  be  imputed  to  him,  which 
"  the  law  does  not  allow."  And  in  Co.  Litt  131  b., 
Lord  Coke  gives^  as  a  reason,  ^^  that  thesaurus  regis 
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1832.       "  est  fundamentum  belli  el  firmamentum  pacis.^    And 

^^    '      there  is  no  doubt,  that  where  the  King  and  subject 

r.  stand  in  an  equal  degree,  the  King  s  prerogative  must 

aiS  a^noihcr.  Prevail.     One  of  the  advantages  which  the  King  had 

was,  by  giving  protection  to  his  debtor,  that  he  might 

not  be  sued  or  attached  till  he  paid  the  King's  debt 

But  inconvenience  being  felt  from  it,  it  was  enacted  by 

25  Ed.  3,  c.  19,    "  That  notwithstanding  such  pro- 

tectionS;  the  parties  which  have  actions  against  their 

debtors  shall  be  answered  in  the  King  s  Court  by 

their  debtors,  and  if  judgment  be  thereupon  giv^ 

for  the  plaintiff  as  demandant,  the  execution  of  the 

'*  same  judgment  shall  be  put  in  suspense  till  gree  be 

made  to  the  King  for  his  debt ;  and  if  the  crediton 

*^  will  undertake  for  the  King's  debt,  they  shall  be 

thereunto  received  and  shall  have  execution  i^ainst 

the  debtors  of  the  debt  due  adjudged  to  them,  and 

^^  also  shall  recover  against  them  as  much  as  they  shall 

pay  to  the  King  for  them."     No  question  can  arise 

upon  this  Act  of  Parliament,  because  it  only  applies 

to  those  cases  where  protection  had  been  granted  to 

the  King's  debtors,  which  has  not  been  done  here; 

and  indeed,  it  appears  from  Co.  Litt.  131  b.,   that 

these  protections  are  now  entirely  fallen  out  of  use. 

On  the  part  of  the  Crown  it  is  contended,  that  the 
King,  by  his  prerogative,  has  a  right  to  be  first  served 
and  paid  by  his  debtors,  provided  his  process  issues  at 
any  time  before  there  is  a  complete  divesting  of  the 
property  out  of  the  debtor.  And  that,  although  upon 
the  seizure  by  the  sheriff  under  an  execution,  there  is 
a  special  property  vested  in  him,  yet  that  the  general 
property  remains  in  the  debtor  till  there  is  an  absolute 
alteration,  which  can  only  be  by  sale.  This  extent  of 
prerogative  is  denied  by  the  judgment  creditor,  and  he 
says,  that  upon  the  seizure  by  the  sheriff,  the  pjoper^ 
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is  divested  out  of  the  debtor  ;  and  whether  it  be  so  or  I832. 
not,  yet  that  the  execution  is  executed  by  the  seizure,  ^^^^^ 
and  that  the  Crown  process  comes  too  late.  ». 

The  first  case  in  the  order  of  time  relied  on  by  the  and  anoUier. 
Crown,  is  that  oi  Stringefellow  v.  BrownesoppCy  (Dyer, 
67  b.),  which  as  it  has  been  already  stated,  it  is 
not  necessary  for  me  to  go  through  again.  The  same 
case  is  also  to  be  found  in  Roll  Abr.  528,  tit  Prero- 
gative de  Roy.  Some  doubt  seems  to  have  been  ex- 
pressed at  the  time  as  to  the  propriety  of  the  decision, 
but  assuming  it  to  be  right,  I  do  not  think  it  trenches  on 
the  grounds  on  which  I  form  my  opinion,  because  that 
was  an  extendi  facias  on  a  statute  staple,  under  which 
the  goods  are  by  a  writ  directed  to  be  seized  into  the 
hands  of  the  Crown ;  and  after  that  is  done  and  so 
returned  by  the  sheriff,  another  writ  called  a  liberate 
issues,  demanding  the  sheriff  to  deliver  them  to  the 
creditor  to  hold  until  he  shall  be  satisfied  his  demand. 
The  property  therefore  does  not  pass  out  of  the 
debtor  till  the  liberatej  and  the  execution  cannot  be 
considered  as  executed  till  the  liberate  is  executed. 
And  in  Blaynes  (Cro.  Eliz.  47)  case,  where  a  ques- 
tion arose,  whether  a  lessee  was  liable  for  rent  incurred 
before  the  time  of  a  writ  of  extendi  facias  and  a  liberate^ 
it  was  held,  that  before  a  liberate  awarded,  nihil  opera-* 
tur,  and  the  writ  of  extendi  facias  is  but  of  form  when 
it  speaks  of  seizing  into  the  Queen's  hands,  for  it 
never  was  seen  that  lands  were  seized  upon  that  writ; 
The  King  v.  Andrew^  (Hardr.  23,)  is  relied  upon  on 
the  part  of  the  Crown,  for  what  Chief  Baron  Steel 
gives  as  the  reason  of  his  judgment  against  the  Crown, 
that  the  title  of  the  subject  was  prior  to  that  of  the 
King,  and  was  executed.  Whatever  effect  that 
opinion  of  Chief  Baron  Steel  may  have  upon  the 
statute  33  Hen.  8,  it  can  have  none  to  support  the 
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1832.       doctrine  of  prerogative  contended  for  on  the  part  of 

Giles       *'^^  Crown,    because  as  the  title  of  the  subject  was 

V.  complete  on  the  delivery  of  the  land  on  the  eligit,  the 

Grover  _ 

aud  another,  question  of  prerogative  could  not  arise.  The  case  of 
Smallcombe  v.  Cross  S^  Buckinghaniy  (1  Ld.  Raym.  275 ; 
1  Salk.  320 ;  5  Mod.  376,  and  in  other  books,)  has 
also  been  mentioned.  That  arose  on  two  writs  ofjieri 
faciaSf  at  the  suit  of  different  creditors,  delivered  to 
the  sheriff  on  the  same  day,  and  he  executed  the  last 
the  first,  and  therefore  proves  nothing  as  to  the  point 
of  prerogative.  And  as  to  any  question  arising,  whe- 
ther the  execution  was  executed,  it  is  to  be  observed, 
that  there  was  no  seizure  under  the  first  writ  In  the 
report  of  5  Mod.  Shower  says,  in  argument  as  to  the 
prerogative,  "  that  if  the  King's  writ  of  extent  came 
'^  out  after  execution,  yet  the  execution  is  superseded, 
''  and  the  King's  extent  shall  take  up  the  goods ;  but 
^^  if  the  sherifi*  had  sold  the  goods  by  bill  of  sale,  &c. 
^^  the  property  is  altered  and  shall  not  be  divested  by 
"  the  King's  writ."  This  does  not  reach  the  point 
under  consideration,  for  he  does  not  state  at  what 
stage  of  the  execution  the  King's  extent  is  supposed 
to  come  in,  and  if  it  did  bear  upon  the  point,  it  is  only 
the  statement  of  counsel.  In  Sir  Edward  CooVs  case, 
(2  Roll's  Rep.  294.)  Mr.  Justice  Doddridge  says,  in 
page  296,  "  If  a  writ  comes  for  the  King  before  the 
**  execution  is  finished,  the  King  shall  be  preferred, 
"  as  is  to  be  seen  in  the  case  of  Brownesoppe,  in  4  &  5 
"  M."  But  the  question  is,  when  in  point  of  law  the 
execution  is  finished,  and  as  he  takes  his  authority 
from  Brownesoppe's  case,  his  opinion  carries  it  no 
further  than  that  case;  Chief  Justice  Hobart,  in  p.  299i 
of  the  same  case,  says,  '*  it  is  certain  that  where  a 
^<  man  is  debtor  to  the  King,  the  King  shall  never 
^^  lose  his  debt  but  where  there  is  nothing  to  satisfy 
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"  him/*  This  expression  of  Hobart  does  not,  however,        i832. 
advance  the  point  contended  for  by  the  Crown,  for      ^^^ 
nobody  could  have  any  doubt  about  that.  TTie  Attorney^  v, 

general  v.  Capell,  (2  Show,  480,)  was  a  question  be-  and  another. 
tween  the  Crown  and  the  assignees  of  a  bankrupt,  and 
in  the  conclusion  of  the  case  it  is  said,  ^^  Extents  have 
been  held  good,  that  have  been  made  upon  goods 
actually  levied  by  virtue  of  dijierijacias  and  in  the 
**  sheriff's  custody,  the  extent  coming  before  bill  of 
*'  sale  made,  so  as  the  property  was  not  altered."  As 
far  as  that  statement  goes,  it  is  in  point  for  the  Crown, 
but  it  does  not  appear  how  that  statement  came  to  be 
introduced.  Sir  Bartholomew  Shower  argued  the  case 
as  counsel  for  the  assignees,  and  after  his  argument, 
he  says,  that  it  was  answered,  &c.  &c.,  by  which  I 
understand,  that  it  was  answered  by  the  counsel  for 
the  Crown.  Then  a  case  in  the  Exchequer  is  cited, 
and  then  at  the  end  of  the  case,  the  statement  above 
mentioned  is  added ;  and  which,  therefore,  I  presume, 
was  added  by  the  counsel  for  the  Crown  by  way  of 
illustration ;  and  if  so,  it  is  only  the  statement  of  coun- 
sel. The  King  v.  Cotton^  (Parker,  112,)  is  also  relied 
upon,  as  in  favour  of  the  Crown ;  but  that  was  a  case 
of  a  distress  for  rent,  which  had  been  seized  and  ap- 
praised before  the  extent  came  in,  but  there  is  a  great 
difference  between  a  distress  and  an  execution.  Chief 
Baron  Parker,  in  p.  121,  says,  that  "  a  distrainor  neither 
gains  a  general  nor  a  special  property,  nor  even  pos- 
session in  the  cattle  or  the  things  distrained.  He  can- 
not maintain  trover  or  trespass,  for  they  are  in  the 
custody  of  the  law  by  the  act  of  the  distrainor,  and  not 
by  the  act  of  the  party  distrained  upon."  In  p.  125, 
he  says,  **  Though  a  sheriff  may  maintain  trespass  or 
trover  for  goods  taken  in  execution  by  him  against  a 
wrong-doer,  because  he  is  answerable  over  for  the 
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1832.       **  value,  yet  goods  so  taken  in  execution  remainiDg 
^J^^      **  unsold  are  liable  to  seizure  upon  an  extent**    This 
V.  opinion  of  Chief  Baron   Parker   is  in  point  for  the 

and  another.  Crowu,  and  though  it  was  not  upon  the  question  in 
the  case,  yet  it  is  illustrative  of  it,  and  is  certainly  en- 
titled to  great  attention.  The  King  v.  Peck  (Bunbury, 
8,)  is  in  point  for  the  Crown,  if  it  can  be  relied  upon. 
That  was  a  question,  whether  the  sheriff  should  amend 
his  return,  and  upon  an  order  being  made  it  appears 
to  have  been  what  the  sheriff  wanted.  At  the  end  of 
the  case  there  is  a  N.  B.  ^'  it  was  taken  for  granted, 
."  that  though  the  goods  were  levied  by  virtue  of  the 
"  fieri  facias  three  days  before  the  teste  of  the  writ  (rf 
extent,  yet  that  was  no  bar  to  the  Crown,  but,  quert^ 
if  they  had  been  sold,  for  then  execution  had  been 
^^  executed."  If  the  last  reason  be  the  only  one  that 
can  be  adduced,  I  think  it  cannot  be  supported,  as  I 
think  the  execution  is  executed  by  the  seizure  under 
\}[ie  fieri  fiicias.  What  is  said  in  Chief  Baron  Gilbert's 
History  of  the  Exchequer,  p.  89,  may  also  be  cited 
for  the  Crown.  He  says,  '*  but  goods  were  bound  at 
"  Common  Law  from  the  teste  of  the  writ,  whether  it 
"  was  a  leoari  or  z.  fieri  facias^  because  otherwise  the 
^'  debtors  by  alienation  of  the  chattels  might  disap- 
**  point  the  executions  of  their  lords,  who  having  by 
'^  their  process  a  right  to  distrain  goods,  there  arose  a 
"  lien  on  those  goods  from  the  time  the  levari  was 
taken  out.  and  the  King's  prerogative  could  not  be 
less  than  the  right  of  the  subject,  and  therefore 
^^  bound  the  goods  from  the  teste  of  the  writ;  but  this 
was  found  inconvenient,  and  therefore  by  29  Car.  2i 
c.  3,  no  execution  shall  bind  the  property  of  goods 
*^  but  from  the  time  of  the  delivery  of  the  writ  to  the 
**  sheriffs;*'  but  this  Act  seems  not  to  extend  to  the  King, 
for  an  extent  of  a  later  teste  supersedes  an  execution 
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of  the  goods  by  a  former  writ,  because,  by  the  King's  1 832. 
prerogative  at  Common  Law,  if  there  had  been  an  qi^^^ 
execution  at  the  subject's  suit  and  afterwards  an  extent,  v. 

the  execution  was  superseded  till  the  extent  was  exe-  &ud  anuther. 
cuted,  because  the  public  ought  to  be  preferred  to  pri- 
vate property,  and  the  rather  because  the  King  is 
supposed  by  public  business  not  to  be  able  to  take  care 
of  every  private  affair  relating  to  his  revenue,  and 
therefore  no  time  occurs  to  the  King ;  and  if  he  was 
to  be  prevented  from  his  execution  by  another  person 
coming  in  before  him,  laches  must  be  imputed  to  him, 
which  the  law  does  not  allow,  and  since  the  King  is 
preferred  in  the  execution,  therefore  an  executor  is 
obliged  by  the  law  to  pay  the  King's  debt  on  record, 
before  a  debt  on  record  to  a  subject.  Where  the  Chief 
Baron  is,  as  above,  speaking  of  the  King's  prerogative 
as  to  priority  of  execution,  it  does  not  appear  what 
particular  circumstances  of  the  subject's  execution  he 
alludes  to.  He  afterwards  goes  on  to  point  out  in- 
stances where  the  King's  extent  shall  be  preferred 
though  the  subject's  execution  is  running  at  the  same 
time ;  but  they  appear  to  apply  to  cases  of  the  subject's 
execution  on  a  statute  staple,  as  to  which  no  doubt  can 
be  entertained  but  that  it  is  not  complete  till  the 
liberate.  The  expression  of  Lord  Mansfield,  that  no 
inception  of  an  execution  shall  bar  the  Crown,  is  also 
relied  upon  for  the  Crown ;  but  the  question  is,  what  is 
an  inception  of  an  execution,  and  whether  this  execu- 
tion has  not  gone  beyond  an  inception,  and  whether 
the  execution  is  not  executed. 

These  appear  to  be  the  principal  authorities  for  the 
Crown  as  to  the  general  extent  of  the  prerogative,  in- 
dependent of  the  statute  Hen.  8.  There  can  be  no 
doubt  but  the  property  is  partially  divested  out  of  the 
debtor,  and  up  to  the  extent  of  enabling  the  sheriff  to 
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1832.  carry  the  writ  into  effect  he  has  a  special  property  in 
^■''■^  the  goods ;  and  so  far  the  property  is  changed,  and 
V.  the  sheriff  may  maintain  either  trespass  or  trover 
and  another,  sig^i^st  persons  who  take  the  goods  from  him  with- 
out lawful  excuse,  as  appears  by  the  cases  Tyrrel  v- 
Bash  (Cro.  Eliz.  639),  JVilbraham  v.  Snow  (2  Saund. 
47),  and  is  taken  for  granted  in  Clerk  v.  Withers^  to 
which  I  shall  presently  refer,  and  in  The  King  v.  Cot- 
ton^  already  cited.  The  property  is  not  vested  in  the 
creditor,  though  the  contrary  is  laid  down  in  some 
cases,  because  the  sheriff  is  not  to  deliver  the  goods 
to  the  plaintiff;  he  is  to  make  of  the  goods  the  sum 
recovered  by  the  judgment,  and  which  sum  is  to  be 
paid  to  the  plaintiff,  who,  by  the  mere  seizure,  has 
nothing  to  do  with  the  goods;  and,  in  that  respect 
^ fieri  facias  differs  from  an  elegit,  where  the  sheriff  is 
to  deliver  goods,  as  well  as  lands,  to  the  plaintiff  at  a 
reasonable  price.  But  I  think  that  the  property  is  not 
wholly  divested  out  of  the  defendant  by  the  act  of 
seizure,  because  if  a  second  execution  come  in  before 
sale  under  the  first,  the  sheriff  may  seize  under  that^ 
Avhich  he  could  not  do  if  the  property  were  wholly  out 
of  the  debtor;  and  so,  if  upon  a  writ  oi  fieri  facias 
the  sheriff  has  sold  as  much  as  will  satisfy  the  first 
writ,  and  he  continues  to  go  on  and  sell  other  goods, 
the  debtor  may  have  an  action  of  trover  against  the 
sheriff  for  such  sale,  as  appears  by  the  case  of  Stead  v. 
Gascoigne  (8  Taunt.  527).  And  so  also  the  debtor 
may,  I  apprehend,  maintain  trover  against  the  sheriff 
in  case  of  his  selling  after  the  debtor  has  tendered  him 
the  amount  of  the  money  to  be  levied  under  the  writ, 
vide  The  King  v.  Bird  (2  Show.  87).  The  Crown 
contends  that  as  it  is  only  a  special  property  which 
is  divested  out  of  the  debtor,  and  the  general  property 
remains  in  him,   the  execution  of  the  Crown  is  to 


ON  APPEALS  AND  WRITS  OF  ERROR.  1 77 

attach  upon  the  whole  property,  as  much  as  if  there  had  1832. 
been  no  special  property  divested.  But  I  do  not  assent  giles 
to  that,  and  I  think  that  the  execution  of  the  Crown      ^  ^• 

1  m  1  1.1  Orover 

cannot  have  any  greater  effect  upon  the  property  which    aud  another. 
remains  in  the  debtor  than  the  execution  of  a  private 
individual  upon  it. 

It  will  be  proper  to  see  what  is  the  effect  of  the  seizure ; 
whether  it  constitutes  a  change  of  property  or  not  in 
case  of  other  conflicting  creditors ;  whether  under  exe- 
cutions, or  commission  of  bankrupts,   or  otherwise  ; 
and  I  think  that,  generally  speaking,  as  between  sub- 
ject and  subject,  the  execution  is  executed  by  the  mere 
act  of  seizure,  and  as  the  execution  is  begun  the  sale 
cannot  be  stopped  by  any  subsequent  proceedings.     It 
is  so  in  case  of  a  writ  of  error,  which  operates   as 
a  supersedeas  from  the  time  of  the  allowance  of  the 
writ  of  error.     If  it  be  allowed  before  the  goods  are 
seized,  it  operates  as  a  supersedeas.     This  point  was 
completely  settled  in  the  case  of  Men  ton  v.  Siccens^ 
(Willes,  271) ;  and  Chief  Justice  Willes  enumerated 
several  cases  on  the  subject,  which  I  shall  here  state 
from  his  judgment  in  the  case  oi  Charter  v.  Peeler^  40 
Eliz.  Cro.  Eliz-597>  in  the  King's  Bench;  it  was  this  : 
^  fieri  facias  was  awarded,  by  virtue  whereof  the  sheriflF 
took  the  defendant's  goods,  and  before  sale  the  record 
was  removed  into  the  Exchequer  Chamber  by  writ  of 
error,    and  a  supersedeas  awarded.     The  sheriff*  re- 
turned a  seizure  of  the  goods,  and  that  they  remained 
in  his  hands,  pro  defectu  emptorum ;  a  restriction  was 
prayed,  but  denied,  and  it  was  holden,  j&er/otem  curiam^ 
that  as  the  sheriff*  had  begun  the  execution  regularly, 
he  must  complete  it  as  far  as  he  had  gone,  and  a  ven^ 
ditioni  exponas  was  awarded  to  perfect  it.     It  is  there 
said  it  was  so  held  in  the  case  of  Sir  Miles  Corbet  v. 
Jiookwoodj  39  Eliz.,  though  the  record  was  removed  by 
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1 832.  a  writ  of  error;  and  in  Dyer,  98,  a.,  99f  b.,  there  is  a  case 
Gi  LEs  case  exactly  to  the  same  purpose.  In  Moore,  542,  Hilary, 
^  ^-         40  Eliz.,  if  the  sheriff  take  goods  in  execution  under  a 

Grover  '  ^        ^        o 

aud  auother.  Ji*fa,y  and  has  them  in  his  hands  not  sold,  and  then  a  su- 
persedeas comes  to  the  sheriff^  yet  he  shall  not  deliver 
the  goods,  but  shall  proceed  to  the  sale  of  them,  because 
the  beginning  of  the  execution  was  before-  the  super- 
sedeas delivered,  and  the  execution  being  entire,  shall 
not  be  divided.  In  Pocock  v.  Honeyman  (Ydv.  6), 
a  writ  of  error  and  supersedeas  to  the  sheriff  after  a 
Ji.  fa,y  he  shall  proceed  to  the  sale  of  the  goods  which 
he  has  levied  before  the  supersedeas,  but  shall  levy  no 
more,  per  totcrni,  curiam.  In  the  case  of  Baker  v.  Bui* 
strode  (1  Vent.  255),  it  was  held,  that  if,  before  the 
writ  of  error,  the  sheriff  returns^eri  feci  et  nan  inveni 
emptores,  the  execution  is  not  to  be  undone.  And  in 
the  case  of  Clerk  v.  Withers  (1  Salk.  322,  323),  it  is 
said,  that  the  execution  is  one  entire  thing,  and  is  not 
to  be  superseded  after  it  is  begun.  The  only  case  to 
the  contrary  is  in  2  Roll.  Abr.  491,  where  it  was  said, 
that  if  the  supersedeas  comes  before  the  sale,  the 
goods  shall  not  be  sold,  because  (as  it  is  said  there) 
the  property  is  not  altered  by  the  seizure;  which  reason 
not  being  a  true  one,  Chief  Justice  Willes  says,  I  give 
no  credit  to  this  case.  Now,  from  the  determination 
above  cited,  it  appears  that  the  execution  is  considered 
as  executed  by  the  seizure  under  thejieri  facias ;  and 
though  the  writ  of  supersedeas  forbids  the  sheriff 
from  executing  any  process  of  execution,  he  may, 
nevertheless,  proceed  to  sell  goods  already  seized. 

I  shall  now  state  other  cases  in  which  it  appears  to 
be  considered  that  the  execution  is  complete  by  the 
seizure  under  thejieri  facias.  Lechmere  v.  Tharcw- 
good  and  another ^  sheriffs  of  London  (3  Mod.  236), 
was  an  action  of  trespass  by  the  assignees  of  a  bank- 
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rupt,  for  taking  their  goods.  On  a  special  verdict,  it  i832. 
was  stated  that  one  Toplady,  on  the  28th  of  April,  ^^^^^ 
became  bankrupt,  against  whom  a  judgment  was  for-  v. 
merly  obtained.  The  judgment  creditor  sued  out  ^ji.fa.  ^nd  wiother. 
and  die  sheriffs,  on  the  29th  of  April,  seized  the  goods  of 
Toplady.  After  the  seizure,  and  before  any  venditioni 
ejponaSf  that  is,  on  the  4th  of  May,  an  extent  issued 
against  two  persons  who  were  indebted  to  the  King, 
and  by  inquisition  Toplady  was  found  indebted  to 
them,  whereupon  parcel  of  goods  were  seized  by  the 
sheriffs  upon  the  extent,  and  sold ;  but  before  the  sale, 
or  any  execution  of  the  Exchequer  process,  a  commis- 
sion of  bankrupt  issued  against  Toplady,  and  the  com- 
missioners, on  the  2d  of  June,  assigned  the  goods  to 
the  plaintiff.  The  question  was,  whether  the  extent 
did  not  come  too  late,  and  it  was  held  it  did  ;  or  whe- 
ther iheji.fa.  was  well  executed,  so  that  the  assignees 
of  the  bankrupt's  estate  could  have  a  title  to  those 
goods  which  were  taken  before  in  execution,  and  so 
in  custodia  legis^  and  it  was  held  they  had  no  title. 
The  same  case  is  reported  in  1  Shower,  12 ;  and  it  is 
said  in  a  note  in  Shower,  that  it  was  decided  entirely 
with  reference  to  the  liability  of  the  officers.  It  is 
also  reported  in  Comberbach,  123 ;  and  Lord  Holt 
there  says,  "  that  the  property  of  the  goods  is  vested 
by  the  delivery  of  the  ^eri  facias^  and  the  extent 
afterwards  for  the  King  comes  too  late,  and  that  - 
"  on  the  statute  of  frauds  and  perjuries."  The  reason 
given  is  not  a  correct  one.  It  is  most  likely  a  mistake 
of  the  reporter;  and  taking  into  consideration  the  whole 
of  the  various  reports  of  this  case  of  Lechmere  v.  Tho- 
rowgoodf  I  do  not  consider  it  as  having  decided  this 
precise  point,  but  only  as  showing  a  general  opinion 
of  the  judges  of  that  day,  that  the  extent  of  the  Crown 
should  not  be  preferred  to  that  of  the  subject  in  a  case 
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1 832.       like  the  present.     Clerk  v.  Withers^  though  it  does  not 
Giles       relate  to  an  extent,  yet  it  shows  in  what  light  the 
«•  seizure  under  a j^.  fa.  is  considered,  and  that  the  exe- 

and  another,  cutiou  is  thereby  in  effect  considered  to  be  executed. 
It  is  reported  also  in  6  Mod.  290,  2  Lord  Raym. 
1072,  1  Salk.  322.  That  was  a  writ  of  error  on  a 
judgment  in  the  Court  of  Common  Pleas  upon  a  scire 
facias^  by  Clerk  against  the  defendant,  sheriff  of  Mid- 
dlesex. The  case  appeared  to  be,  that  one  Dives,  as 
administrator  of  J.  S.,  had  recovered  a  judgment  for 
304  /.  against  Clerk,  and  sued  out  a^.  fa.  directed  to 
the  defendant,  sheriff  of  Middlesex ;  and  upon  that 
writ  the  defendant  returned  that  he  had  seized  goods 
to  the  value  of  the  debt,  and  that  they  remained  in  his 
hands  for  want  of  buyers.  Afterwards,  and  before  the 
goods  were  sold,  Dives  died,  and  Clerk  sued  out  this 
scire  facias  to  the  defendant  to  show  cause  why  the 
goods  should  not  be  restored  to  him,  supposing,  that 
now  that  Dives  was  dead,  there  was  nobody  could 
have  the  fruits  of  execution;  and  upon  demurrer  to 
this  writ  judgment  was  given  for  the  defendant  in  the 
Common  Pleas.  The  point  determined  is,  that  the 
death  of  a  party,  who  has  sued  out  2l  fieri  facias  after 
the  seizure  of  goods,  but  before  the  sale  of  them,  will 
not  abate  the  execution,  or  entitle  the  party  against 
whom  the  execution  was  sued  out,  to  a  restitution.  In 
Lord  Raymond,  Lord  Holt  says,  "  After  seizure  of  the 
*'  goods  there  is  nothing  to  be  done  by  the  sheriff  but 
*'  to  bring  the  money  into  Court ;"  and  Mr.  Justice 
Gould  says,  ^'  The  substantial  part  of  the  execution  is 
**  executed  in  the  lifetime  of  the  executor,  and  there 
"  is  nothing  wanted  to  complete  it  but  the  formal  part 
"  For  as  soon  as  the  sheriff  seizes  the  goods  by  virtue 
of  the  writ  oi fieri  faciaSy  he  gains  a  special  property 
in   them,  and  may  maintain   trespass  against  the 
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*•  defendant  if  he  takes  them  away."     So  it  is  said  in        i832. 
Cro.  Eliz.  635j    he   may  maintain  trover   against   a      'TT' 
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stranger  that  takes  them  away.     Wilbraham  v.  Smw^  v. 

(2  Saund.  47,  1  Lev.  282),  Mr.  Justice  Powel  says,  and  another- 
An  execution  is  an  entire  thing,  and  that  sheriff  that 
takes  the  goods  in  execution  shall  go  on  and  sell, 
though  he  is  out  of  his  office,  and  not  the  now 
sheriff."  And  in  the  report  6  Mod.,  Mr.  Justice 
Powis  says,  that  the  selling  is  but  the  formal  part  of 
the  execution.  In  the  judgment  of  the  Court  in  Sal- 
keld,  it  is  said,  '^  An  execution  is  an  entire  thing,  and 
"  cannot  be  superseded  after  it  has  begun."  I  shall 
now  state  in  what  cases  the  execution  has  been  con- 
sidered as  executed,  arising  upon  questions  of  the  con- 
struction and  operation  of  the  bankrupt  laws.  By  21 
Jac.  1,  c  19,  s.  9,  it  is  enacted,  **That  all  and  every 
creditor  and  creditors  having  security  for  their  several 
debts  by  judgment,  statute,  recognizance,  specialty, 
or  other  security,  or  having  made  attachments  of  the 
g^ods  and  chattels  of  the  bankrupt,  whereof  there  is 
no  execution  or  extent  served  and  executed  upon 
any  of  the  lands,  tenements,  hereditaments,  goods, 
chattels,  and  other  estate  of  the  bankrupt,  before 
such  time  as  he  shall  become  bankrupt,  shall  not  be 
•*  relieved  on  any  such  judgment,  statute,  &c.  for  any 
more  than  a  rateable  part  of  their  just  and  due  debt 
with  the  other  creditors  of  the  bankrupt,  without 
respect  to  any  such  penalty  or  greater  sum  con- 
''  tained  in  such  judgment,  statute,  &c.  or  other  secu- 
**  rity."  Upon  this  statute  it  has  been  determined, 
that  where  a  creditor  has  obtained  a  judgment,  a:nd 
SM^A  owi  ^  Jieri  faciaSy  and  a  seizure  has  been  made 
under  it,  if  before  sale  an  act  of  bankruptcy  intervenes, 
the  judgment  creditor  shall  not  be  obliged  to  come  in 
under  the  commission,  but  the  sheriff  may  proceed  to 
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sell  the  goods.  The  words  of  the  act  being,  "  whereof 
"  there  is  no  execution  or  extent  served  or  executed," 
it  might  be  contended,  that  the  execution  under  which 
the  sheriff  has  seized,  but  not  sold,  is  not  an  execution 
executed,  because  there  has  been  no  sale ;  but  the  de- 
terminations upon  the  statute  pf  James  show,  that  as 
soon  as  goods  have  been  seized  under  iheJieri^fiuiaSf 
that  is  considered  in  law  as  being  an  execution  exe- 
cuted, and  the  sale  is  but  a  formal  part  of  the  execu- 
tion of  the  process,  and  has  therefore  no  further  effect 
on  the  goods  in  respect  of  the  alteration  of  the  pro- 
perty in  them.  It  cannot  be  necessary  to  quote  any 
authority  for  this  position,  because  the  constant  prac* 
tice  at  Nisi  Prius  in  disputes  between  the  assignees 
of  a  bankrupt  and  the  judgment  creditor,  is  to  inquire 
whether  the  act  of  bankruptcy,  or  the  seia^ure  of  goods 
under  ^Ji.fa.^  was  first,  and  to  consider  the  execution 
executed  by  the  seizure  under  the  Jierijiicias.  I  thinki 
therefore,  it  appears  quite  clear,  that  on  all  cases  be- 
tween subject  and  subject,  the  execution  is  considered 
as  executed  by  the  mere  seizure  of  the  goods  under  the 
fieri  facias.  Then  the  material  question  is,  whether 
under  the  process  of  the  Crown  the  same  rule  is  to 
hold  as  between  subject  and  subject.  There  is  no 
doubt  but  the  interest  of  the  Crown  is  to  be  preferred, 
all  things  being  alike  in  the  two  cases.  The  Crown 
has  a  preference  by  having  the  goods  bound  from  the 
teste  of  the  extent,  which  is  an  advantage  that  the 
subject  has  not ;  and  if  the  extent  be  tested  before  the 
seizure  under  the  fieri JaciaSy  the  extent  will  prevail ;  but 
there  seems  no  reason,  upon  principle,  why,  if  a  rule 
be  perfectly  well  established  as  between  subject  and 
subject,  that  the  execution  is  executed  by  the  seizure 
under  fi.fa.y  the  same  principle  should  not  be  applied 
in  all  cases,  even  where  the  Crown  is  concerned.  There 
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is  no  doubt  a  sort  of  property  remaining  in  the  debtor,  1 832. 
upon  which,  as  a  second  execution  may  attach,  the  ^^^^ 
extent  may  attach  also ;  but  it  does  not  therefore  fol-  o. 
low  that  it  is  not  only  to  attach,  but  also  to  do  away  and  another, 
with  the  execution  in  the  sheriff's  hands*  And  it  should 
seem  that  the  extent  ought  only  to  affect  that  portion 
of  the  property  which  remains  in  the  debtor,  in  the 
same  way  as  the  second  execution  of  a  private  creditor 
does.  In  the  case  of  a  pledge  of  goods  by  the  owner, 
the  Crown's  extent  can  only  take  the  goods  subject  to 
the  pledge,  as  is  admitted  by  Chief  Baron  Parker  in 
2Tie  King  v.  Cotton,  p.  118.  So  also  in  The  King  v. 
Zee  (6  Price,  ^69)»  it  was  held,  that  if  a  factor  has  a 
lien. upon  goods  in  respect  of  acceptances,  it  was  held 
that  the  Crown  could  only  take  the  goods  subject  to 
the  claim  of  the  factor.  So  also,  according  to  the  case 
of  Casberd  8^  another  v.  Ward  8g  others  (6  Price  4,  «.) 
a  deposit  of  title  deeds  by  a  simple  contract  debtor 
of  the  Crown  is  an  equitable  mortgage,  and  binds  the 
Crown.  So  a  wharfinger  has  a  lien  against  the  Crown 
for  his  general  balance.  And  if,  by  the  charge  upon 
the  property  by  the  contract  of  the  party,  the  Crown 
only  takes  it  subject  to  the  charge,  the  same  reason 
ought  to  apply  where  a  creditor  has  obtained  a  claim 
upon  the  property  by  the  process  of  the  law.  I  shall 
now  consider  what  effect  the  33  Hen.  8,  c.  39}  has  upon 
the  case.  By  the  50th  section  of  the  Act,  bonds  to  the 
King  are  put  on  the  same  footing  as  statutes^  staple ; 
and  in  the  52d  and  following  sections,  up  to  and  in- 
cluding the  57th,  provisions  are  made  for  the  course 
of  proceeding  for  the  King's  debts ;  a  further  provi- 
sion is  made  in  the  73d  section ;  and  then  comes  the 
74th,  upon  which  the  question  arises,  '^  That  if  any 
"  suit  be  commenced  or  taken,  or  any  process  here- 
^*  after  awarded,  for  the  King,  for  the  recovery  of  any 
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1832.       "  of  the  King's  debts,  then  the  same  suit  or  process 
^^    '      '*  shall  be  preferred  before  the  suit  of  any  person  or 
V.  ''  persons ;  and  our  said  Sovereign  Lord,  his  heirs  and 

andanoti?er.  "  successors,  shall  have  first  execution  against  any 
^*  defendant  or  defendants,  of  and  for  his  said  debt, 
"  before  any  other  person  or  persons,  so  always  that 
the  King's  said  suit  be  taken  or  commenced,  or  pro- 
cess awarded,  for  the  said  debt,  at  the  suit  of  our 
"  said  Sovereign  Lord  the  King,  his  heirs  or  succes- 
sors, before  judgment  given  for  the  said  other  per- 
son or  persons."  And,  in  my  opinion,  as  there  was 
no  award  or  process  for  the  King's  debt  till  after 
judgment  was  obtained  for  the  private  creditor,  and 
till  after  the  goods  were  seized  under  ^Jieri  faciaSy  the 
execution  at  the  suit  of  those  creditors  must  prevail 
over  the  extent.  In  construing  acts  of  parliament  it 
is  a  safe  rule  to  follow  the  very  words  of  the  act,  un- 
less so  strict  an  interpretation  be  irreconcileable  with 
other  clauses,  or  be  contrary  to  the  general  intent  of 
the  act,  or  be  inconsistent  with  some  established  prin- 
ciple of  law,  which  it  may  be  supposed  it  was  not 
intended  to  interfere  with.  But  general  objections  are 
made  to  this  right  of  the  creditors  falling  within  this 
act  of  parliament :  it  is  said,  first,  that  this  proceeding 
by  extent  is  not  a  taking  or  commencing  a  suit,  or 
awarding  process.  It  is  certainly  not  taking  or  com- 
mencing a  suit,  but  I  think  it  is  awarding  process. 
An  extent  is  a  writ,  and  is  constantly  so  called.  It  com- 
mands the  sheriff  to  take  the  body  of  the  debtor,  and 
so  far  that  part  of  the  execution  is  complete.  It  is 
true  that,  as  to  goods,  it  is  not  complete  till  a  venditiofii 
exponas  issues,  as  it  is  part  of  the  command  of  the 
writ  that  the  goods  are  not  to  be  sold  till  a  writ  of 
venditioni  issues ;  and  so,  in  the  case  of  a  subject, 
the  execution  on  a  statute  staple  is  not  complete  till  a 
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liberate  issues;  but  then  when  the  writ  of  liberate  is        i832. 
sued  out,  it  has  relation  to  the  writ  of  extent,  and  they      ^i^ 
become  but  one  extent,  as  is  said  by  the  Court  in  v. 

Audley  v.  Halsey  (Cro.  Car.  148).  But  I  cannot  doubt  and  another. 
that  a  writ  of  extent  is  process,  not  only  immediate 
extents  in  chief,  but  also  extents  in  aid ;  and  as  soon 
as  a  debt  from  a  third  person  to  the  King's  debtor  is 
found  by  inquisition,  and  recorded,  it  falls  within  the 
55th  and  56th  sections  of  33  Hen.  8,  and  an  extendi 
faciaSy  as  there  mentioned,  may  be  awarded.  The 
common  course  of  proceeding  upon  a  record  debt  to 
the  Crown,  whether  it  be  originally  of  record,  or 
whether  it  be  not  originally  of  record,  but  recorded 
by  inquisition  under  a  commission,  is  by  scire  facias^ 
where  the  debt  is  not  in  danger  of  being  lost,  and  in 
that  case  the  extendi  facias  is  the  ultimate  process  of 
execution  ;  but  if  the  debt  be  in  danger  of  being  lost, 
then  an  extent  may  issue  in  the  first  instance.  But  no 
extent  in  the  first  instance,  either  against  the  imme- 
diate debtor  to  the  Crown,  or  against  persons  indebted 
to  the  Crown  debtor,  ever  issues,  unless  there  be  an 
affidavit  that  the  debt  is  in  danger.  In  The  King  v. 
Pearson  (6  Price,  292)  Chief  Baron  Thomson  says, 
"  In  the  case  of  an  extent,  an  affidavit  of  the  insol- 
vency of  the  debtor  is  made,  but  if  that  cannot  be 
done,  the  scire  facias  is  the  only  course.*'  The  Crown 
has  not  an  election  except  in  cases  of  insolvency.  And 
the  rule  in  the  Exchequer  of  the  15th  Charles  requires 
that  he  who  desires  any  debt  to  be  proved  by  inqui- 
sition  in  his  aid,  shall  make  oath,  amongst  other  things, 
that  the  debtor  is  much  decayed  in  his  trade,  so  that,  un- 
less a  speedy  course  be  taken  against  him,  the  debt  is  in 
great  danger  to  be  lost.  But  it  can  make  no  difference 
as  to  the  nature  of  the  extent,  whether  it  issue  upon  a 
judgment  obtained  by  a  scire  facias^  or  whether  it  issue 
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1 833.       in  the  first  instance.    The  proceeding  by  extent  in  the 
'  ^ .;    '      first  instance  is  alluded  to  in  the  5^th  section  of  the 
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»•  statute  of  Henry  8,  as  one  way  of  proceeding,  by  the 
and  another,  various  modes  there  mentioned}  and,  amongst  odiers, 
by  extendi  facias^  if  need  shall  require ;  and  in  this  very 
record  the  extent  is  said  to  be  according  to  the  form  of 
the  statute  made  for  the  recoyery  of  the  debts  of  our 
Lord  the  King,  as  is  the  common  form.  But  I  do 
not  think  it  material  whether  the  extent  in  aid  be  an 
execution  or  not,  for,  at  all  events,  it  is  a  process  for 
the  recovery  of  the  King's  debts,  which  is  all  that  the 
statute  mentions,  for  it  is  something  «ued  out,  by 
which,  in  the  usual  course  of  the  Court,  the  King^s 
debt  will  eventually  be  paid.  It  is  said  the  7^th  sec- 
tion applies  only  to  land  and  not  to  goods.  I  see 
nothing  in  the  clause  so  to  restrict  it ;  the  56th  sec- 
tion speaks  of  execution  upon  the  body,  lands,  and 
good  of  the  party,  and  there  seems  no  reason  to  sup- 
pose that  the  74th  section  should  be  less  extensive  in 
its  operation. 

Assuming,  then,  that  the  74th  section  applies  to  the 
case  of  extents  in  aid,  and  also  to  goods,  it  is  to  be 
considered  whether  it  increases  or  abridges  the  prero- 
gative of  the  Crown,  and  in  what  degree.  Upon  this 
statute  it  was  held,  in  Sir  Thomas  CeciPs  case  (7  Rep. 
93)  b.)  that  the  act  has  given  a  benefit  and  advantage 
to  the  King,  firsts  in  making  every  bond  made  to  the 
King  in  the  nature  of  a  statute  staple ;  secondly,  in 
giving  remedy  to  the  King  himself  for  obligations 
made  to  others  to  his  use ;  thirdly,  to  recover  costs 
and  damages ;  fourthly,  in  suing  of  executions  for  all 
his  debts ;  fifthly,  that  the  King  shall  be  preferred  in 
his  execution  before  common  persons;  sixthly,  in 
charging  the  issue  in  tail,  and  the  heir  who  hatli  the 
land  of  the  gift  of  his  ancestor.     And  therefore  it  was 
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the  intent  of  the  act  to  gratify  the  subject,  that  where  1832. 
a  new  provision  was  made  for  the  levying  of  the  King's  * — "" — ' 
debt  in  a  more  speedy  and  beneficial  manner  than  the 
King  had  before,  the  subject  also  should  have  new 
benefit  which  he  had  not  before.  And  it  may  be  said 
here,  that  one  of  the  new  benefits  was  to  give  the  sub- 
ject a  preference  in  cases  where  his  judgment  was  ob- 
tained before  the  extent  of  the  King  issued.  In  the 
The  King  v.  Jndrew  (Hardr.  Rep.  27),  Mr.  Baron 
Parker  says,  "  The  King  has  many  prerogatives  pro 
''  bono  publico;  but  in  the  case  in  question,  the  statute 
'<  Sd'Hen.  8  abridges  the  prerogative,  and  controls  the 
''  common  law.  Affirmative  statutes  do  not  alter  the 
^*  common  law,  but  negative  statutes  do,  and  here  is 
'^  a  negative  implied."  And  Mr.  Baron  NichoUs  says, 
Before  the  statute  33  Hen.  8  the  King  was  not 
bound,  but  the  statute  has  made  an  alteration,  though 
it  sounds  in  the  affirmative,  for  it  enacts  a  new  thing, 
and  ita  guod^  which  makes  a  condition  precedent  and 
''  a  limitation.'^  Here  are,  therefore,  opinions  ex- 
pressed, in  different  cases,  as  to  the  general  effect  of 
the  statute  in  abridging  the  King's  prerogative.  And 
The  King  v.  Dickinson  (Parker's  Rep.  262),  is  a  con- 
6rmation  of  this  doctrine  as  to  the  effect!  of  the  sta- 
tute of  Hen.  8.  A.  was  indebted  by  judgment  to  jB., 
and  by  bonds  to  C.  and  Z).,  and  by  simple  contract  to 
£.,  and  died ;  E.  being  a  debtor  to  the  King,  caused 
the  debt  due  to  him  to  be  seized  into  the  King's  hands ; 
and  upon  this  a  scire  facias  issued  against  Dickinson^ 
executor  otA.y  and  before  the  return  of  it  C  and  Z)., 
the  bond  creditors,  obtained  judgment;  atid  then  Dick- 
inson pleaded  to  the  scire  facias  the  first  judgment, 
and  the  subsequent  judgments.  The  Attorney-general 
demurred.  The  Court  held  that  the  King's  debt  should 
be  preferred  before  the  subsequent  judgments  and  before 
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1 832.  any  bond ;  but  a  precedent  judgment  should  be  pre- 
ferred before  it  upon  the  words  of  the  stat  of  Hen.  8. 
And  Chief  Baron  Comyns,  in  his  Digest,  tit.  Debt^ 
onS  anX.  (G-  9),  says,  -  By  the  statute  33  Hen.  8,  c.  39,  suit  or 
"  process  for  the  King's  debt  shall  be  preferred  before 
^^  other  persons,  so  always  as  that  the  King's  suit  be 
"  commenced,  or  process  awarded,  before  judgment 
^^  for  the  said  other  persons ;''  and  in  the  next  placi- 
tum  he  says,  '*  and,  therefore,  if  execution  be  upon  a 
^'  judgment  against  the  King's  debtor,  and  before  a 
^^  venditioni  exponas  an  extent  comes  at  the  Kings 
'*  suit,  the  goods  cannot  be  taken  on  the  extent,''  and 
he  refers  to  3  Mod.  236,  and  Hardres,  27.  The  former 
of  these  cases  is  Lechmere  v.  Thorawgood^  and  the 
latter  is  The  King  v.  Andrew^  upon  which  I  have  al- 
ready remarked ;  and  I  only  quote  this  passage  from 
Comyns'  Digest  to  show,  in  a  general  way,  in  what 
light  he  considered  the  statute  of  33  Hen.  8.  The 
meaning  of  the  74th  section  seems  to  me  to  be,  that  if 
the  Crown  proceeds  to  execution  it  shall  have  the  first 
execution ;  but  in  order  to  be  entitled  to  that  privilege, 
the  suit  must  be  commenced,  or  process  be  awarded, 
at  the  suit  of  the  King,  before  the  judgment  ob- 
tained by  the  creditor,  and  that  unless  it  be  so  the 
Crown  shall  have  no  such  priority.  By  the  first  exe- 
cution, I  understand,  the  prerogative  privilege  of  execu- 
tion,  whatever  that  privilege  may  be,  and  of  which  the 
Crown  may  avail  itself  if  there  be  process  from  the 
Crown  before  the  judgment  by  the  creditor.  But  if 
the  process  be  not  awarded  before  such  judgment  ob- 
tained,  then  the  Crown  stands  in  no  other  light  than 
a  common  creditor.  The  cases  of  Butler  v.  Butier, 
(1  East,  338),  and  The  Attorney-general  v.  Aldersey^ 
there  cited,  may  be  mentioned  as  in  favour  of  the 
Crown  on  the  construction  of  the  statute  of  Henry  8 ; 
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but  there  the  only  question  was,  whether  a  penalty  i8S2. 
constituted  a  debt,  which  the  courts  held  it  did  ;  but  ^^^^^ 
in  both  those  cases  the  proceedings  on  the  part  of  the  v. 

Crown  were  commenced  before  the  judgments  were  and  another. 
^ven  for  the  subject,  and  therefore  they  could  not 
avail  themselves  of  the  provisions  of  the  statute. 

Upon  the  best  consideration  I  have  been  able  to 
give  to  this  case,  I  think  that  this  writ  of  extent  should 
not  be  executed  by  the  sheriff*,  by  extending  and  seizing 
the  goods  into  the  King's  hands,  and  selling  them  to 
satisfy  the  King's  debt ;  and  I  think  it  makes  no  dif- 
ference whether  the  extent  be  in  chief  or  in  aid. 

Mr.  Baron  Bayley : — The  question  proposed  for  the 
consideration  of  the  Judges  is  in  substance  this,  whe- 
ther, if  the  sheriff*  has  seized  the  goods  of  a  debtor 
under  ^ijieri  facias^  and  those  goods  remain  unsold  in 
the  sheriff's  hands,  they  are  liable  to  an  extent  of  the 
Crown,  tested  after  such  seizure,  and  may  be  seized 
and  sold  to  satisfy  the  Crown's  debts,  without  regard 
to  the  writ  oijieri  facias  ?  and  I  am  of  opinion  that 
they  are  so  liable.  The  writ  of  extent  directs  the 
sheriff*  to  inquire  what  goods  and  chattels  the  King's 
debtor,  against  whom  it  issued,  had  in  his  bailiwick 
at  the  time  it  issued,  and  to  take  and  seize  the  same 
into  his  hands,  there  to  remain  until  the  King's  debt 
be  satisfied.  The  question  then  is,  whether,  by  the 
seizure  under  ^  fieri  facias^  the  goods  so  seized  cease, 
as  against  the  Crown,  to  any  and  what  extent  to  be 
the  goods  and  chattels  of  the  debtor,  or  whether  the 
Crown  is  not  entided  to  treat  them  as  the  goods  and 
chattels  of  the  debtor,  to  all  intents  and  purposes,  and 
to  the  same  extent,  as  if  there  had  been  no  seizure  under 
ikte  fieri  facias  ? 

The  command  to  the  sheriff  by  the  writ  oi fieri  facias 
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1832.  is,  that  of  the  goods  and  chattels  of  the  defendant  he 
^^Q^  cause  to  be  made  the  sum  for  which  judgment  is  given. 
^'  .  Till  money  is  made  the  execution  is  in  progress  only, 
and  another.  The  Seizure  of  goods  is  only  in  order  that  money  may 
be  made ;  the  goods  are  still  the  debtor's  goods.  If 
he  satisfies  the  execution,  it  is  matter  of  right  that  they 
shall  be  returned  to  him  ;  he  has  no  occasion  for  a  bill 
of  sale  from  the  sheriff;  he  is  entitled  to  them  upon  the 
footing  of  his  original  ownership.  If  the  act  of  God 
destroys  them,  he  has  no  remedy.  That  the  Crown  is 
entitled  to  consider  land  and  goods  as  continuing  the 
land  and  goods  of  the  King's  debtor  notwithstanding 
a  seizure  thereof  into  the  King's  hands  upon  an  exteruH 
facias  out  of  Chancery,  upon  a  statute  staple,  is  clear 
from  StringefoUaw's  case,  which  has  been  cited ;  and 
the  foundation  of  that  right  may  be  collected  from  the 
recital  in  the  writ,  that  is,  the  prerogative  pf  the  Crown 
to  be  first  paid  and  served  by  its  debtors ;  and  if  the 
prerogative  is  to  prevail  against  a  seizure  into  the 
King's  hand  upon  an  extendi  facias,  why  is  it  not  to 
prevail  against  a  seizure  into  the  hands  of  the  sheriff, 
who  is  the  King's  minister,  upon  B,feri  facias?  Can 
any  satisfactory  reason  be  given  for  a  distinction  ?  The 
foundation  of  the  King's  right,  in  the  one  case,  is,  that 
the  property  remains  in  the  original  owner  till  liberate ; 
and  I  apprehend  it  remains,  as  against  the  Crown,  in 
the  other,  in  the  original  proprietor,  till  the  things  are 
sold.  That  the  Crown  is  entitled  to  consider  property 
as  continuing  to  belong  to  the  King's  debtor,  notwith- 
standing a  commission  of  bankruptcy,  which  has  been 
called  a  statuteable  execution,  until  a  conveyance  is 
made  thereof  under  the  commission,  is  established  by 
Rea^  V.  Hanbury,  in  1668 ;  and  Rejc  v.  Capel,  in  1686 
(2  Show.  481) ;  and  Brassey  v.  Dawson  (Strange,  978,) 
in  173s ;  and  that  it  is  equally  entitled,  notwithstand- 
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;  a  seizure  upon  a  distress  for  rent,  is  taken  for       1832. 
inted  in  Rej^  y.  Dale  (Bunbury,  42),  in  the  year     *  giles' 
19*  and  was  solemnly  adjudged  in  JR&r  v.  Cotton  v- 

strker,  112),  in  17^1.  But  I  forbear  stating  these  and  another. 
les  at  length  to  the  House,  notwithstanding  the 
3ng  analogy  they  bear  to  the  case  supposed  in  your 
»rdships'  qaestion,  because  they  have  been  idready 
ted^  and  because  the  authorities  directly  upon  the 
iut  are  80  numerous  and  strong.  The  first  autho- 
|r  I  am  aware  of  •  upon  the  point  is  the  dictum  of 
r.  Justice  Doddridge,  in  Sir  Edward  Cooke's  case 
RoIL  295).  He  lays  down  this  position,  ^^  If  a 
^tcome  from  the  King  before  the  execution  of  the 
(ubject  be  finished,  the  king  shall  be  preferred,  as  may 
ye  seen  in  Brownsoppe's  case  and  in  Stringefelloafs 
;ase ;  and  though  there  be  sufficient  for  you  and  for 
the  King,  you  must  wait  till  the  King  is  satisfied ;  and 
if  there  be  not  enough  for  both,  you  must  sufier  not 
jnly  delay  but  loss ;  for  when  the  public  and  private 
interest  are  put  in  the  balance  of  justice,  the  public 
shall  weigh  down  the  private,  because  the  public  is 
better  than  the  private."  In  TheAttomey-general 
Capely  in  the  Exchequer,  (Show.  481),  Shower  says. 
Extents  have  been  held  good  that  have  been  made 
upon  goods  actually  levied  by  virtue  of  ^ijieri  facias, 
and  in  the  sherifi^'s  custody,  the  extent  coming  before 
a  bill  of  sale  made,  so  as  the  property  was  not 
Edtered."  In  Smallcombe  v.  Buckingham  (5  Mod. 
'6,  S77>)  where  the  question  was,  which  of  two  sub- 
rts'  writs  oi Jieri facias  should  have  the  priority?  it 
d  been  said,  arguendo,  that  if  the  King's  writ  came 
ter  a  sale  by  the  sheriff  under  ?l  fieri  facias,  the  goods 
ight  be  seized  again  for  the  King.  Shower  sets  the 
ittcr  right :  "  If  the  King's  writ  of  extent  comes  out 
after  execution,  yet  the  execution  is  superseded,  and 
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1832.  ^*  the  King  s  extent  shall  take  up  the  goods  ;  but  if 
^"^^  "  the  sheriff  had  sold  the  goods  by  bill  of  sale,  the 
V.  *'  property  is  altered,  and  shall  not  be  divested  by 
and  anmher.  "  the  King's  writ."  In  Rcr  V.  Peck  (Bunbury,  8) 
1716,  the  sheriff  seized  upon  z,Jieri  facias  from  C.  B. 
in  April,  but  before  he  sold,  an  extent  was  delivered 
to  the  sheriff,  tested  2d  of  May.  A  motion  was  made 
to  amend  his  return  to  the  extent.  Bunbury  makes 
this  note,  ^'  N.  B.  It  was  taken  for  granted,  that 
"  though  the  goods  were  levied  hy  Jieri  facias  three 
**  days  before  the  teste  of  the  extent,  yet  that  was  no 
"  bar  to  the  Crown,  but  quare  had  they  been  sold, 
'^  for  then  execution  had  been  executed."  At  no 
great  distance  of  time,  viz.  9th  of  June  Vl92j  Gilbert 
was  made  a  baron,  and  on  the  1st  of  June  1725  chief 
baron  ;  and  his  Treatise  upon  the  Court  of  Exchequer 
will  show  what  was  his  opinion  upon  this  point.  He 
had  just  been  stating  that  the  King's  prerogative  could 
not  be  less  than  the  right  of  the  subject,  and  that  the 
levari  or  fieri  facias  of  the  subject  bound  his  debtor's 
goods  from  the  teste  of  the  writ.  This,  he  says,  was 
found  inconvenient,  and  occasioned  the  provision  in 
29  Car.  %  that  no  execution  should  bind  the  property 
in  goods  but  from  the  delivery  of  the  writ  to  the 
sheriff.  "  But  this  act,"  he  continues,  "  seems  not 
*'  to  extend  to  the  King,  for  an  extent  of  a  later  teste 
"  supersedes  an  execution  of  the  goods  by  a  former 
"  writ,  because,  by  the  king's  prerogative  at  common 
^^  law,  if  there  had  been  an  execution  at  the  subject's 
^^  suit,  and  afterwards  an  extent,  the  execution  was 
'^  superseded  till  the  extent  was  executed,  because  the 
**  public  ought  to  be  preferred  to  the  private  property, 
and  the  rather,  because  the  King  is  supposed,  by 
public  business,  not  to  be  able  to  take  care  of  every 
'^  private  affair  relating  to  his  revenue,  and  therefore 
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'^  ho  time  occurs  to  (i.  e.  hinders  or  obstructs)  the        1^32, 

'*  King;    and  if  he   was  to  be  prevented  from  his      '    "^^'' 

'  execution  by  another  person,  laches  must  be  im-  ▼. 

*  puted  to  him,  which  the  law  does  not  allow."     Here,   ^^  anouLn 

herefore,  you  have  the  deliberate  opinion  of  a  man  of 

preat  industry  and  research  upon  a  point  it  was  pe-^ 

mliarly  his  duty  to  investigate,  relative  to  what  was 

he  course  of  proceeding  in  his  own  Court,  and  likely 

o  be  of  frequent  occurrence  5  and  he  speaks  of  it 

rithout  the  least  degree  of  doubt,  and  gives  what  has 

he  appearance  of  a  satisfactory  reason  for  the  prero- 

i;ative  priority.     In  a  few  lines  afterwards  he  puts  the 

»ise  where  the  subject  has  a  statute  staple  or  a  judg- 

nent  prior  to  the  debt  of  the  King,  and  seizes  the 

lebtor's  lands  before  any  seizure  by  the  King,  and  con* 

liders  the  question  what  shall  be  the  effect  of  a  subset 

}uent  extent  by  the  Crown ;  and  he  lays  down  this 

listinction,  that  if  the  subject  has  the  possession  de- 

ivered  to  him  by  a  liberate  before  the  extent  from  the 

[^rown,  the  subject  shall  hold  the  land  discharged  from 

he  King's  debt;  but  if  the  King's  extent  comes  before 

he  possession  by  liberate,  the  King's  debt  shall  be 

)referred,  and  the  subject  wait  till  the  King's  debt  is 

Atisfied.     In  Re:v  v.  Cotton^  in  the  able  and  elaborate 

udgment  Lord  Chief  Baron  Parker  there  delivers  (in 

vhich  he  treats  StringefeUoxvs  case  as  good  law,  and 

considers,  as  the  line  of  distinction  in  those  cases,  whe- 

her  the  property  remains  in  or  is  divested  out  of  the 

ECing's  debtor,)  he  says,  upon  the  point  now  under 

consideration,  ^^  goods  taken  in  execution  and  remain- 

ng  unsold  are  liable  to  seizure  upon  an  extent." 

I  now  come  chronologically  to  the  cases  of  Upponi  v. 
Sumner,  in  the  Common  Pleas,  in  1779  ;  and  of  Rorke 
r.  Dayrellj  18  years  afterwards,  1797>  in  the  King's 
Bench.    They  are  both  in  point ; .  and  if  they  be  law, 

VOL.  I.  o 
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1832.       the  judgment  in  this  case  ought  to  be  against  the' 
Giles       Ch>wn.    I  am  of  opinion  they  are  mot  law.     When' 
▼•  Uppotn  V.  Samner  first  came  before  the  Court,   the 

and  upother.  Qounsel  for  the  execution  creditor  (Serjeant  Walker,)* 
declared  he  could  not  support  the  case,  and  gave  it  up. 
He  afterwards  desired  to  argue  it,  and  put  it  (upon: 
what  it  had  never  before  been  put)  the   statute  of 
Hen,  8,  and  said  (with  what  truth  the  authorities  I  have 
just  been  mentioning  will  show)  it  had  always  bees 
understood  that  an  extent  was  to  be  postponed  to  m 
judgment    Serjeant  Grose,  on  the  other  side^  does 
not  appear  to  have  brought  under  the  notice  of  the 
Court  any  of  the  direct  authorities  I  have  mentioned^ 
but  contented  himself  with  relying  on  Rej?  v..  Cottofif 
wA  the  dictum  it  contained ;  and  upon  iier  v.  Badifh 
(Show.  P«  C.  7%)  in  which  I  can  find  nothing  bearing 
upon  the  present  case ;  the  Court  took  time  to  consider, 
and  then  decided  for  the  execution  creditor,  upon  the 
construction  they  put  upon  the  33  Hen.  8,  c.  39>  s.  74^ 
and  upon  the  authorities  of  Lechmcre  v.  Thoratpgood, 
(Comb.  123 ;  3  Mod.  236 ;  2  Vent  169 ;  1  Show.  12, 
1460     The  Attorney-general  v.  Andrtw^  (Hardr.  23 ; 
2  Comyns'  Digest,  538 ;)  and  Rej;  v.  Dickimon,  (Par- 
ker, 262,)  all  of  which  I  shall  consider  by  and  bye. 
In  Rorke  v.  Dayrelly  the  counsel  for  the  execution 
creditor  again  put  the  case  upon  the  statute  33  Hen.  8, 
G.  39i  s.  74f  s^d  relied  upon  The  Attorney-general  v. 
Andrew;  Lechmere  v.  Thorawgood;  Uppom  v.  Sutm^j 
and  the  passage  in  Comyns'  Digest    The  counsel  far 
the  Crown   brought  .forward    many    authorities  not 
noticed  in  Uppom  v.  Sumner j  viz.  Gilbert  s  Exdu  90; 
Doddridge's  dictum  in  Sir  Edward  Cooke's  case ;  the 
dictum  in  Fetii  v.  Bensouy  Comb.  452 ;  the  dictum  in 
2  Show.  481 ;,  and  the  decision  in  Res  v.  Peck.    It 
cannot  be  said,  therefore,  that  the  bulk  of  the  authod- 
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ties  were brou{|;ht  before  the  court,  mUppom  v.  Sumner. 
Lord  KenyoQ  lays  it  down^  "  that  wherever  the  property 
*^  in  goods  remains  in  the  King's  debtor  at  the  time, 
"  and  one  execution^omes  at  the  suit  of  the  King,  and 
*\  another  at  the  suit  of  the  subject,  the  former  will 
"  prevail."  But  be  proceeds  on  the  ground  (now  gene- 
rally admitted  to  be  erroneous)  that  by  the  delivery  of 
the  writ  to  the  sheriff  the  property  in  the  goods  was 
bound  and  altered,  so  that  there  remained  no  property 
in  the  debtor  upon  which  the  King's  prerogative 
could  attadi.  The  other  three  judges  founded  their 
judgment  upon  S3  Hen.  8,  and  Uppom  v.  Sumner^ 
but  did  not  notice  or  discuss  any  of  the  authorities 
cited  for  the  Crown.  After  these  two  decisions,  the 
point  came  again  under  consideration  in  RejF  v.  Peck- 
ham  (or  Rej,'  v.  ff^etls  <§*  Allnutt)  in  the  Exchequer,  in 
1805;  and  after  full  consideration  of  all  the  authori- 
ties, the  Court  adopted  the  principle  laid  down  in 
earlier  cases,  and  overruled  the  cases  of  Uppom  v.  Sum- 
ner^ and  Rorke  v.  Dayrell.  This  is  mentioned  ia 
2  Wh».  Saund,  70,  e. ;  and  the  Minutes  of  Lord  C.  B. 
Macdonald  s  judgment  are  to  be  found  in  l6  East  278. 
Tbis  decision  was  adhered  to  in  Rex  v.  Sloper  8$  AUen^ 
(&  Price,  11^)  in  the  Exchequer,  in  1818,.  dubitante 
Wood,  B.  This  being  the  state  of  the  authorities  upon 
the  direct  point,  I  shall  not  trespass  further  on  the 
patience  of  the  House,  except  to  show  that  the  cases 
reKed  upon  in  Uppom  v.  Sumner  (with  the  exception  of 
1^  passage  in  Comyns)  will  not  support  the  judgment ; 
and  to  state  it  as  my  opinion,  that  the  stat.  33  Hen.  8 
Implies  oily  to  cases  in  which  the  subject's  execution 
was  comiplete  before  the  Crown  extent  is  issued,  not  to 
eases  where  it  was  in  progress  only.  In  The  Attorney- 
general  v.  Andrew  (Hardr.  23,)  it  is  obvious,  upon  an 
attentive  consideration  of  the  report,  that  the  execu-r 
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1 S32.       tion  was  completed  before  the  teste  of  the  King^s  extent, 

Giles       ^^^  ^^  ^^^^  ^^  ^^^  ^^  ^^^  King's  hands,    as  in 
»•  Stringefellonafs  case,    but  in  Andrew,    the  execution 

and  another.  Creditor.     The  form  of  proceeding  implies  it     It  is 
stated  as  a  fact  that  Andrew  had  taken  the  land ;  Steel, 
B.  says  distinctly,  the  subject's  title  was  prior  to  the 
King's,  and  executed,  and  he  and  the  other  judges 
could  not  have  relied   upon  Stringefellaw*8  case,  as 
they  did,  as  an  authority  against  the  Crown,  unless 
the  land  had  been  delivered  over  to  the  executioii 
creditor,  and  the  execution  been  completed ;  but  for 
that  fact,   Stringefellorvs  case  would  have  been  an 
authority  the  other  way.      The  Attorney-general  v. 
Andrew^  therefore,  does  not  bear  upon  the  question 
now  under  consideration,  viz.  the  right  of  the  Crown 
against  an  incomplete  execution,  an  execution  which 
is  in  progress  only  and  not  perfected.  Lechmerev.  Tho* 
rowgood,  (Comb.  123,)  was  trespass  by  the  assignees  of 
a  bankrupt  against  the  sheriffs  of  London,  for  seizing 
the  goods  after  the  bankruptcy  and  before  the  commis- 
sion.    The  sheriffs  seized  under  a^./o.  on  the  29th  of 
April,  and  on  the  4th  of  May  an  extent  issued.     The 
question  therefore  was  not  between  the  execution  cre- 
ditor and  the  Crown,  but  between  the  assignees  and 
both ;  for  if  either  the  ^.Ja.  or  the  extent  were  good 
against  the  assignees,  it  was  an  answer  to  the  action. 
Whatever  fell  from  the  Court,  therefore,  was  whoOy 
extra-judicial,  and  its  weight  may  be  appreciated  by 
what  Comberbach  represents  to  have  fdlen  from  Loid 
Chief  Justice  Holt,  "  The  property  of  the  goods  is 
"  vested  by  the  delivery  of  the  ji.fa.^  and  the  extent 
"  afterwards  for  the  King  comes  too  late,  and  that  on 
"  the  statute  of  frauds."      Now  that  the  statute  of 
frauds  does  not  in  this  respect  bind  the  Crown  is  clear 
beyond  all  doubt,  and  a  reliance  upon  this  as  one  of 
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the  grounds  of  decision ,  in  Vppom  v.  Sumneir^  materially  1 832. 
diininislies  the  authority  of  that  judgment.  Rejp  v.  q^^^^ 
Dicldnson  (Parker,  262,)  was  a  case  not  between  con-  »• 
flicting  executions,  but  between .  the  claim  of  the  and  anotb^. 
Crown,  as  assignee  of  a  simple  contract  debt  on  the  one 
hand,  and  the  claim  of  a  judgment  creditor  upon  the 
other.  The  testator  was  indebted  by  judgment  to  A.j 
and  by  simple  contract  to  J3.,  and  died ;  B.  caused  the 
debt  to  him  to  be  seized  into  the  King's  hands,  and 
upon*  a  scire  fadas  against  the  executors,  one  question 
was,  whether  the  judgment  should  be  preferred  to  the 
simple  contract  debt  the  King  had  seized,  and  the 
Dpinion  was  that  it  should,  upon  the  words  of  the  sta- 
tute SS  Hen.  8,  ^^  so  always  that  the  King's  suit  should 
^'  be  taken  and  commenced,  or  process  awarded,  for 
^  the  King's  debt,  before  judgment  given  for  the  other 
^'  persons ;"  but  how  this  bears  upon  the  question 
between  concurrent  and  conflicting  executions,  J  do 
DOt  see.  Now  this  was  an  old  case,  in  1692 ;  Lord 
Chief  Baron  Parker's  Reports  begin  in  1743.  This 
brings  me  to  the  statute  S3  Hen.  8,  c.  39,  s.  74.  The 
ptx>vision  in  that  statute  is,  '^  that  if  any  suit  be  com- 
^'  menced  or  taken,  or  any  process  be  hereafter 
'*  awarded,  for  the  King,  for  the  recovery  of  any  of  the 
'^  King's  debts,  that  then  the  same  suit  and  process 
^  shall  be  preferred  before  the  suit  of  any  person  or 
^'  persons,  and  that  our  said  Sovereign  Lord,  his  heirs 
''  and  successors,  shall  have  first  execution  against  any 
^*  defendant  or  defendants  of  and  for  his  said  debts 
'^  before  any  other  person  or  persons,  so  always  that 
*  the  said  King's  suit  be  taken  and  commenced,  or 
^^  process  awarded,  for  the  said  debt,  at  the  suit  of  the 
'*  King,  his  heirs  and  successors,  before  judgment 
^  given  for  the  said  other  person  or  persons."  To  form 
%'  judgment  what  construction  is  to  be  put  upon  this 
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1 832,  provision^  it  is  necessary  to  see  how  the  law  atood  when 
\^^^  this  statute  passed.  At  the  Common  Law,  the  King 
V.  could  protect  his  debtor  so  that  he  could  not  be  sued 
andanlti^er.  ^^  all.  By  S5  Ed.  3,  c.  19,  a  creditor  might  me  his 
debtor  notwithstanding  the  King's  protection,  as  far 
as  to  obtain  judgment;  and,  if  he  would  undertake  for 
the  King's  debt,  he  might  sue  out  execution,  but  with- 
out such  undertaking  die  execution  of  the  judgment 
was  to  be  put  in  suspense  till  gree  were  made  to  tbe 
King  of  his  debt.  The  proTision,  then,  in  SS  Hen.  8, 
c.  39,  s.  74ff  seems  to  me  merely  to  narrow  thepraro- 
gative,  that  whereas  before  the  creditor  mi|^  be 
restrained  from  suing  out  execution  till  the  King's 
debt  was  agreed  for,  whether  the  King  was  suing  far 
his  debt  or  not,  that  from  thenceforth  die  right  of 
restraining  the  creditor  from  suing  out  execntioD 
should  be  confined  to  those  cases  in  which  the  King 
was  suing  or  had  process  awarded  for  his  debt,  bat 
that  that  right  should  ncTertheless  continue  if  the  King 
was  suing  or  had  process  awarded.  This  constmction 
appears  to  me  to  satisfy  all  the  words  of  the  clause, 
and  is  consistent  with  all  the  early  authorities  upon  the 
point  in  question,  and  leaves  untouched  the  Common 
Law  prerogative  of  the  Crown  over  an  execution 
whilst  it  is  in  progress. 

Upon  the  whole,  therefore,  considering  that  Ae 
property  in  goods  is  not  altered  merely  by  a  seizure 
under  ^feri  facias ;  considering  that  85  Hen.  8,  c-  39, 
s.  74,  does  not  apply  to  the  case  of  conflicting  execu- 
tions between  the  Crown  and  a  subject,  where  the 
Crown's  extent  is  issued  while  the  goods  are  in  the 
•  hands  of  the  sheriff  under  aj/?en  facias^  at  the  suit  bf 
a  subject ;  considering,  according  to  Lord  Chief  Justite 
Treby's  note  in  Dyer,  67,  b.,  this  very  point  ia  de- 
scribed as  i^cted  upon  in  S4  Eliz.  (1582) ;  couaidcfing 
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(tiUt  Doddridge^  J.  lays  it  down  as  clear  law,  20  Jad.  1^       ig^^^^ 

(1624) ;  and  that  it  is  noticed  as  such  in  1686  and  1697 1 

kk  The  Attomey-gemraH.  Capell,  (2  Show.  481),  and 

SmaUcombe  v.  Buckingham,  (5  Mod*  376) ;  consider-   ^S'Set. 

ing  Bunbury's  note  upon  the  pomt,  I7I6,  in  Rex  v* 

Peck ;  that  Lord  Chief  Baron  Gilbert  refers  to  it  as 

setded  and  indisputable,  in  his  Exchequer  Treatise; 

that  Lord  Chief  Baron  Parker  considers  it  as  law  in 

his  elaborate  judgment  in  Rex  v.  Cotton ;  and  that  it 

has  since  been  solemnly  decided  in  Rex  v.  Peekham, 

<NP  Rex  V.  fFeUs  Sg  AUnutt,  and  acted  upon  in  Rex  v. 

Sioper  ^  Allen ;  considering  that  33  Hen.  8  is  never 

mentioned  as  bearing  upon  the  point  until  Uppom  v« 

Sumner,  and  is  shown  to  be  inapplicable  by  Rex  v. 

Pechham ;  considering  the  analogy  furnished  by  Stringe^- 

fcUaw^s  case^  by  Rex  v.  Dale,  and  Rex  y.  Cotton,  in 

cases  of  distress ;  and  by  The  Attomey-general  v.  Capel, 

and  The  Attorney-general  v.  Hanbury,  and  Braasey  v. 

Dawson,  in  cases  of  bankruptcy :  I  am  of  opinion, 

tiiat  if  the  sheriff  seizes  goods  under  njfterijacias  at 

the  suit  of  a  subject,  and  if,  while  the  goods  he  seized 

iremains  in  his  hands,  an  extent  issues  at  the  suit  of  the 

Crown,  those  goods  are  liable  to  the  Crown's  extent* 

Upon  the  second  question,  *'^  does  it  make  any  diU 

^  ference  whether  the  writ  of  extent  was  in  chief  or 

**  in  aid  ?  "    I  am  of  opinion^  it  does  not.     2%e  At*- 

tomey-general  v*  Capel  was  an  extent  in  aid# 

Lord  Chief  Justice  Ttndal: — The  questions  pro- 
posed by  your  Lordships  have  been  so  often^  ad- 
Verted  to  by  the  learned  Judges  who  have  preceded  me 
in  delivering  their  opinions,  that  it  is  altogether  un- 
necessary  to  refer  to  them«  I  shall  content  myself 
therefore  with  saying  that,  upon  the  first  question  pro- 
posed by  your  Lordships,  I  agree  in  opinion  with  the 
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1832.       majority  of  the  Judges,  that  the  extent  in  aid,  tested 

Qjj^^      and  delivered  to  the  sherifi'  after  the  seizure  by  the 

».         sheriff  under   the  fi.  fa.^  but  before  the  sale  under 

and  another,  such  Writ,  is,  by  law,  to  be  first  executed  by  the  sheriff, 

without  regard  to  the  writ  oi  Ji.fa. 

It  appears  to  me,  my  Lords,  that  the  whole  question 
depends  upon  the  determination  of  two  points,  and 
two  points  only :  first,  whether  the  proper^  of  the 
Crown  debtor  is  altered  by  the  seizure  of  the  sheriff 
under  the  Ji.  fa. :  and,  secondly,  supposing  such  pro- 
perty to  remain  unaltered,  whether  the  statute  33 
Hen.  8  applies  to  the  present  case,  by  restraining  that 
which  before  the  statute  was  the  undisputed  preroga- 
tive of  the  Crown,  namely,  the  preference  of  the 
Crown  where  the  execution  of  the  Crown  comes  in 
competition  with  that  of  the  subject ;  for  if  the  property 
in  the  goods  seized  under  the  ji^fa*  remains  still  in  the 
debtor  unaltered  by  such  seizure,  then  the  execution 
of  the  subject's  writ  is  begun  only,  not  completed,  at 
the  time  of  the  issuing  the  Crown  process ;  both  the 
writs  are  then  in  conflict  and  competition  together,  and 
the  goods  of  the  subject  are  then  within  the  exigency 
of  the  writ  of  extent,  which  calls  upon  the  sheriff  '*  to 
^'  take  and  seize  into  the  King's  hands  all  the  goods 
'^  and  chattels  which  the  defendant  then  has  (that  is^ 
^'  at  the  time  of  the  teste  and  issuing  of  the  extent,) 
^'  to  satisfy  the  King's  debt,"  unless  indeed  the  statute 
of  Henry  the  8th  has  interposed  a  restriction  appli- 
cable to  the  present  case. 

That  the  determination  of  these  two  points  does  in 
fact  involve  the  whole  of  the  present  inquiry,  appears 
from  this,  that  the  only  two  direct  authorities  for  the 
preference  of  the  subject's  execution  are  grounded  on 
those  two  points  alone :  the  case  of  Uppom  v.  Sumner 
resting  on  the  application  of  the  statute  33  Hen.  8p 
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Bud  the  case  of  Rorke  v.  Dayrell  being  decided  by  1832. 
Lord  Kenyon,  on  the  alteration  of  the  property  in  the  ^^^^ 
goods ;  and  by  the  other  three  judges,  on  the  authority  '^' 

x>{  the  above-mentioned  statute.  And,  upon  the  first  and  anotber. 
of  these  points^  it  appears  to  me,  that  the  property  in 
the  goods  seized  under  the  Ji.  fa.  is  not  in  any  man- 
ner altered  by  the  seizure,  but  that  it  still  continues  in 
the  debtor  until  the  actual  transfer  thereof  by  the 
sheriflF's  sale  under  the  writ  to  a  stranger.  If  the  pro- 
perty is  changed  by  the  seizure,  it  must  be  transferred 
•either  to  the  judgment  creditor  or  to  the  sheriff,  but 
there  are  no  words  in  the  writ  to  give  it  to  either.  The 
sheriff  is  directed  by  the  writ  of  ^.  fa.  **  to  cause  to  • 
be  made  of  the  goods  and  chattels  of  the  defendant 
the  debt  or  damages  recovered  by  the  plaintiff; ''  in 
this  respect  the  language  of  the f.  fa.  differing  from 
that  of  the  elegit^  by  which  he  is  directed  "  to  deliver 
to  the  plaintiff  all  the  chattels  of  the  debtor,  and  a 
moiety  of  the  land,  until  the  debt  be  levied."  So  far 
indeed  is  the  property  in  the  goods  from  being  trans- 
ferred to  the  plaintiff  in  the  suit,  that  the  sheriff  can- 
not deliver  the  goods  to  the  plaintiff  in  satisfaction  of 
ihe  debt;  Thomson  v.  Clerk^  (Cro.  Eliz.  504).  Again, 
if  the  defendant  in  the  action,  after  seizure  of  his 
goods  under  the^./a.,  pay  the  debt  to  the  sheriff,  he 
retains  his  goods,  and  is  discharged  from  his  execution ; 
and  any  further  remedy  of  the  plaintiff  is  against  the 
sheriff  only ;  Cro.  £Iiz.  209.  But  if  the  property  in 
the  goods  had  been  altered,  if  it  had  vested  either  in 
the  plaintiff  himself  or  the  sheriff,  or  had  become  ah 
actual  pledge  or  security  for  the  payment  of  the  debt, 
it  is  difficult  to  see  upon  what  principle  the  defendant 
should  hold  his  goods  again  discharged  of  the  debt, 
before  actual  payment  thereof  has  been  made  to  the 
j)laintiff.     Again,  if  the  gopds,  after  seizure  under  the 


1203  CASES  IN  THE  HOUSE  OF  L0BD8 

1832.       -writ,  but  before  sale,  are  destroyfed  by  any  unayoidaUc 
*t?^      means  without  the  sheriff's  default,  the  loss  does  not 
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V.  fall  either  upon  the  plaintiff  pr  upon  the  sherifl^  but 
and  anotbcr*  upon  the  debtor,  on  whose  goods  a  second  levy  may  be 
made ;  Hob.  Rep.  60 :  but  if  the  property  in  the  goods 
had  been  altered  by  the  seizure,  why  is  not  the  loss  to 
fall  upon  the  party  whose  property  they  have  become, 
as  undoubtedly,  after  the  sale,  the  loss  would  be  that  oi 
the  purchaser.  Again,  if  the  sheriff,  having  received 
two  writs  ofjfi.  fa.  sell  under  that  which  is  last  ddivered 
to  him,  although  he  make  himself  liable  to  the  plaia*- 
tiff  who  delivered  the  first  writ,  the  property  of  the 
goods  is  bound  by  the  sale  under  the  second  writ,  and 
the  party  cannot  sell  them  by  virtue  of  his  execution 
first  delivered ;  Smallcombe  v.  Cross^  (1  Ld.  Raym. 
252) ;  and  yet,  if  the  property  was  altered  by  the  de- 
livery of  the  first  writ  to  the  sheriff,  upon  what  princi- 
ple can  the  sale  under  the  second  convey  the  property^ 
to  a  stranger.  The  case  of  Hutchinson  v.  Johnston^ 
(1  T.  R.  7^9i)  decides  the  converse  of  this  last  pro- 
position^  viz.  that  if  the  sheriff  seizes  under  the  writ 
last  delivered  to  him,  but  before  sale  discovers  that 
,another  writ  has  been  delivered  to  him  at  an  eariier 
time,  and  seJls  under  the  writ  first  delivered,  and  satia* 
fies  the  debt  of  the  plaintiff  in  the  earlier  writ,  be  is 
justified  in  so  doing,  though  if  he  had  sold  under  the 
Becond  writ  he  could  not  have  done  so.  These  two 
authorities  seem  decisive  that  it  is  the  sale,  not  the 
seizure,  which  alters  the  property.  It  has,  however, 
•been  argued,  that  the  rule  of  the  Common  Law,  by 
which  the  property  in  the  goods  is  bound  by  the  award 
of  the  writ  of  execution,  altered  as  it  has  since  been 
hj  the  statute  of  frauds,  so  as  to  become  bound  only 
hy  the  delivery  of  the  writ  to  the  sheriff,  implies  that 
the  property  is  divested  out  of  the  debtor  by  suc^i 
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'defivery  of  ihe  wrk.    But  the  meaning  of  those  iirordis       1832. 
haye  been  explained  and  defined  by  various  decisions.       qi^es 
It  will  be  sufficient  to  cite  the  case  of  Payne  v.  Drewc^      ^  ^' 
(4  £a8L  592^)  ia  which  all  the  former  cases  are  con-  aad  another. 
sidened^  aed  in  which  Lord  Ellenborough,  C.  J*  lays 
dawn  Uie  rule  to  be,  that  '^  the  goods  are  bound  by  &e 
^'  detivery  of  the  writ  to  the  sheriff  as  against  due 
f^  party  himself,  and  all  claiming  by  assignment  from 
*^  or  representation  through  or  under  him."     In  this 
aense^  and  to  this  extent,  therefore,  may  die  goods  of 
die  defendant  be  bound  by  the  delivery  of  the  writ  to 
the  sheriff,   without  the  consequence  contended  for, 
that  the  property  of  the  goods  is  in  any  manner  altered 
>thereby.     It  has  further  been  contended,  that  as  the 
aheriff  may  maintain  an  action  of  trespass  or  trover 
against  any  wrong-doer  for  taking  goods  which  he 
has  seized,  it  therefore  follows,  that  he,  and  not  the 
defendant,  has  the  property  in  the  goods  so  seized. 
But  to  this  argument  it  appears  sufficient  to  answer, 
that  any  person  who  has  the  legal  possession  of  goods, 
though  not  the  property,   may  maintain  this  action 
against  a  wrong-doer,  for  a  mere  wrong-doer  cannot 
•dbpute  the  tide  of  the  party  who  is  in  the  possession 
^of  the  good3  with  any  colour  of  legal  tide.  The  sherifl^ 
-no  doubt,  has  the  legal  custody  and  possession  of  die 
goods  after  seizure,  he  has  a  special  property  in  then 
for  that  purpose,  for  the  law  has  directed  him  to  seize 
and  make  sale  thereof.     But  this  affords  no  argument 
'  that  the  absolute  property  in  the  goods  is  altered  and 
-  divested  from  the  defendant,  for  the  very  same  action 
16  maintainable  by  the  finder  of  goods  against  the 
'  person  who  wrongfully  takes  them  from  him,  or  by  the 
-carrier  of  goods  for  hire;  or  by  bailee  of  goods,  against 
a  trespasser;  and  yet  in  the  three  cases  last  put,  the 
\abscJate  property  is  not  divested  from,  but  still  remains^ 
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1832.       in  tlie  true  owner.     But  it  is  argued  at  the  Bar,  and 
"^^^      that  appears  to  be  the  main  ground  of  argument,  that 
V.         the  sheriff  having  such  special  property,  the  extent 
sind  another.   <^&n  only  take  the  goods  of  the  debtor  subject  to  such 
special  property,  just  as  goods  in  pawn  can  .only  be 
taken  subject  to  the  pledge,  and  lands  mortgaged  can 
only  be  taken  subject  to  the  claims,  both  legal  and 
equitable,  of  the  mortgagee.     In  those  cases,  however, 
the  property  has  actually  been  altered  by  the  act  of  the 
debtor  himself,  under  an  express  contract  made  be- 
tween himself  and  the  other  party,  for  the  benefit  of 
jsuch  other  contracting  party.     It  is  a  contract  com- 
plete and  consummate  before  the  seizure  under  the 
extent.  It  is  alienation  of  the  property,  which  amounts, 
pro  tantOj  to  a  sale.     As  therefore  the  Crown  process 
could  not  seize  upon  property  actually  parted  with  and 
sold,  so  neither  can  it  seize  property  so  partially  sold, 
except  subject  to  the  rights  of  the  partial  purchaser. 
.But  in  the  case  under  consideration,  no  property  has 
been  parted  with  by  the  Crown  debtor  under  any  con- 
tract previously  made ;  the.  goods  are  not  sold  ;  they 
are  only  in  the  way  to  be  sold.     It  would  be  a  better 
definition  of  the  sheriff* 's  relation  to  these  goods  to 
.say,  he  has  them  in  his  custody  under  a  power  to  sell 
them,  than  any  actual  interest  or  property  in  them. 
His  situation,  indeed,  cannot  be  better  defined  than  by 
saying  the  goods  are  in  custodid  legis,  a  phrase  which 
plainly  distinguishes  a  mere  custody  and  guardianship 
in  the  goods  from  a  change  in  the  property.     So  far 
therefore  as  a  special  property  in  the  goods  is  neces- 
sary for  their  safe  custody  against  wrong-doers,  and 
to  render  the  execution  of  his  public  duty  useful  to  the 
judgment  creditor,  so  far  he  may  be  said  to  have  the 
property ;  but  beyond  this,  and  as  against  the  rights  of 
.adverse  claimants,  there  is  no  authority  that  he  has  any 
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property  at  all.     The  only  question  can  be,  has  the        1832. 
property  passed  from  the  debtor  to  any  other  person  ?  ^^^ 

It  has  been  further  contended,  that  the  decisions  v. 

which  have  taken  place  under  the  statute  21  Jac.  c.  29,  andmiorher. 
s.  9,  are  an  authority  to  show  that  the  execution  is 
executed  upon  the  mere  act  of  seizure  by  the  sheriff, 
and  that  the  subsequent  sale  is  no  more  than  a  formal 
completion  of  the  execution.  By  that  statute  it  is 
enacted,  "  that  the  creditors  who  have  security  for  their 
"  debts,  whether  by  judgment,  statute,  &c.  whereof 
there  is  no  execution,  or  extent  served  and  executed, 
upon  the  lands  and  tenements,  goods  and  chattels  of 
the  bankrupt,  shall  come  in  rateably  with  the  other 
"  creditors."  And  it  must  be  admitted,  that  under  that 
statute  various  decisions  have  determined,  that  if  the 
sheriff  has  once  entered  and  seized,  a  subsequent  act 
of  bankruptcy  before  sale  comes  too  late  to  vest  the 
property  in  the  assignees.  It  is  contended,  therefore, 
that  by  the  seizure  of  the  sheriff  the  execution  is  exe- 
cuted. And  undoubtedly  for  the  objects  and  purposes 
of  that  statute,  the  seizure  must  be  taken  to  be  a  com- 
plete execution  of  that  writ.  That  statute  was  passed 
before  the  statute  of  frauds,  at  a  time  when  the  pro- 
per^ in  the  goods  was  bound  as  against  the  bankrupt 
himself,  and  all  claiming  under  him,  by  the  mere  suing 
out  and  teste  of  execution.  In  order,  therefore,  to 
obviate  the  manifest  inconvenience  which  would  result 
if  plaintiff  were  to  lie  by  and  conceal  their  writs,  and 
afterwards  bring  them  forward  when  the  effects  of  the 
bankrupt  had  been  disposed  of  by  the  assignees  under 
the  commission,  by  which  means  they  would  give  a 
false  credit  to  the  trader,  which  it  is  the  direct  object 
of  the  11th  section  of  that  statute  to  prevent,  that 
statute  did,  for  that  purpose,  compel  the  plaintiff  to  put 
his  writ  into  immediate  operation,  by  making  the  sei- 
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1 832.       zure  under  the  writ  the  utmost  limit  of  any  preference 

""^^    '      which  he  could  give.     But  this  affords  no  argument 

V.         f(Mr  the  general  position,  that  the  seizure  of  the  goods* 

and^uioUMT.  ^^^  ^^^  ^^  ^^^  ^^^^  generally,  and  in  all  cases  and  for 
all  purposes,  alter  the  property.  It  was  a  particular 
provision  made  to  obviate  a  particular  inconvenience. 
It  has  further  been  contended,  that  the  seizure  under 
the  writ  is  the  completion  of  the  execution,  because  it 
has  been  held  that  an  execution  is  an  entire  thing,  and 
cannot  be  superseded  after  it  has  once  begun,  and 
therefore  if  a  writ  of  error  is  allowed  after  seizure,  but 
before  sale,  it  is  no  supersedeas  of  the  execution,  but 
the  sheriff  must,  notwithstanding,  sell  the  goods  levied 
under  the  execution,  and  return  the  money  into  Court 
to  abide  the  event  of  the  writ  of  error ;  Meril&n  v.  Ste- 
vens (WiUes,  2710  It  seems,  however,  to  me,  diat  this 
rale  of  practice  in  the  courts  affords  no  grounds  for 
such  conclusion.  In  some  of  the  old  cases  the  judges 
appear  to  have  doubted  whether  the  defendant  should 
not  have  his  goods  again  when  the  writ  of  error 
was  allowed  after  seizure,  but  before  sale,  and  the 
reason  assigned  for  the  affirmative  of  that  proposition 
was,  ^^  for  that  before  sale  the  property  remains  in  the 
"  defendant  j"  Shelton'^  case,  (Dyer,  67f  b.  in  margin.) 
But  in  later  cases,  the  courts  have  thought  it  a  better 
exercise  of  discretion  to  allow  the  money  to  be  made 
under  the.  writ,  and  brought  into  Court,  to  abide  the 
event  of  the  writ  of  error.  In  this  case  it  is  to  be  ob* 
served,  tbe  suing  of  the  writ  of  error  is  the  act  of  die 
defendant  himself  and  the  object  is  to  deprive  the 
plaintiff  of  the  fruits  of  his  execution,  and  it  is  the 
laches  of  the  defendant  himself  that  he  did  not  bring 
hiawrit  of  error  before  the  seizure,  circumstances  which 
make  a  manifest  distinction  between  this  case  and  that 
of  persons  who  claim  under  any  conflicting  rights.. 
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That  the  actual  sale  of  property  seized  under  the       i8S2. 

writ  issued  at  the  suit  of  the  subject  forms  the  dividing     "T^^ 

line,  80  that  wheve  the  sale  is  complete  before  the         v. 

awarding  of  the  Crown  process  the  property  is  pro-  andiuaotw*^ 

teebed  tberefirom,  but  where  it  is  not  completed,  the 

property  may  be  seized  thereunder,  appears  from  FUet^^ 

WHwTs  case,  where  the  sale  of  a  lease  belonging  to  a 

Crown  debtor,  bonijidey  and  without  coyin,  before  the 

award  of  execution  for  the  King's  debt,  which  is  ana-^ 

logons  to  the  icst^  of  the  writ  of  extent,  was  held  to  be 

good  against  the  Crown,  and  that  the  Crown  could  not 

take  it  in  execution;  8  Rep.  171;  ^  Iloll-  Abr.  153.   In 

tltia  ease  no  argument  is  offered  that  the .  seizure  alters 

the  property ;  the  whole  argument,  and  the  judgment 

of  the  Coiurt^  rests  on  the  fact  of  the  actual  sale.    But 

independently  of  any  argument  upon  principle,  a  very 

long  series  of  cases,  from  the  earliest  time  dawn  to  the 

presents  with  the  exception  of  the  two  cases  only  which 

have  beea  so  often  referred  to,  viz.  Uppom  v.  Sumner, 

and  RorkcY.  Dayrell^  establish  the  position,  that  if  the 

subject  seizeii  his  debtor's  property^  either  under  a  writ 

of  execution,  a  distress,  or  any  other  mode  which  the 

law  allows^,  for  the  satisfaction  of  a  debt  or  demand, 

and  an  extent  issues  at  the  suit  of  the  Crown  while  the 

goods  temain  in  specie,  and  before  any  thing  is  done 

to  change  the  ownership^  it  is  part  of  the  prerogative 

of  the.  Crown  to  treat  this  seizure  as  a  nullity,  and  to 

proceed  to  the  satisfaction  of  the  Crown  debt  out  of 

the  goods  so  seized.    The  first  authority  is  Strmgefet- 

icsas  caae,  (3  Ed.  6^)  the  more  valuable  because  it  took 

place  bnt  little  more  dian  six  years  after  the  passing 

of  the  statute  33  Hen.  8,  at  a  time,  consequently,  when 

the  .object  and  intent  of  that  statute,  and  the  meaning 

^f  its  provisions,  must  have  beai  &miliar  to  all  the 

judges  who.  were  present  at  the  decision.    In  that  case^ 
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1832.  the  four  Barons  of  the  Exchequer,  and  two  of  the 
"^Q^  Judges,  viz.  Bromley,  one  of  the  Justices  of  the  King's 
V.  Bench,  and  Hales,  one  of  the  Justices  of  the  Common 
nod  aoothcr.  Pleas,  Were  of  opinion,  that  the  actual  taking  of  the 
goods  of  Brownesoppe,  the  debtor,  by  the  sheriff,  un- 
der an  extendi  facias  out  of  Chancery,  upon  a  statute 
staple,  and  the  seizing  them  into  the  hands  of  the 
King,  but  without  delivering  them  to  the  plaintiff, 
was  no  answer  to  a  prerogative  writ  at  the  suit  of  the 
Crown  out  of  the  Exchequer,  but  that  the  sheriff  was 
bound  out  of  such  goods  to  satisfy  the  King's  debt 
And  the  reason  assigned  by  the  reporter  for  the  opi- 
nion of  the  Judges  is,  '^  because  the  property  in  goods 
^'  and  lands  was  not  in  Stringefellow  before  they  were 
^'  delivered  to  him  by  the  liberate'^  It  has  been  said, 
however,  that  this  case  is  to  be  considered  as  subject 
to  doubt  on  account  of  the  qucere  subjoined  to  it  by  the 
reporter.  But  it  is  to  be  observed,  on  the  other  hand, 
that  RoUe  inserts  the  case  in  his  Abridgment  (2  Roll 
Abr.  158)  without  the  qucere^  expressly  stating,  "  that 
the  sheriff  ought  to  execute  the  extent  for  the  King's 
debt,  because  the  property  of  the  goods  and  lands 
was  not  in  Stringefellow  before  they  were  delivered 
"  to  him  by  a  writ  of  liberate^  and  therefore  liable  to  the 
"  King's  extent ;"  and  that  Lord  Hobart,  in  Sheffield 
V.  Radcliffe  (Hob.  339,)  affirms  the  case  to  be  law. 
Again,  Treby,  C.  J.,  in  a  marginal  note  to  the  report) 
states,  that  the  Barons  of  the  Exchequer  agree  that 
this  case  is  law ;  and  the  case  itself  is  cited,  and  relied 
upon  as  law  in  The  King  v.  Cotton  (Parker,  112,) 
where  the  Chief  Baron,  in  the  very  elaborate  and  able 
judgment  upon  that  case,  states,  ''  that  he  will  show 
"  Stringefellow'^  case  to  be  undoubtedly  law."  And 
amongst  other  instances  in  which  he  states  it  to  be 
recognized,  he  mentions,  that  Lord  Hard wicke,  wheii 
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Chief  Justice,  in  delivering  the  resolution  of  the  Court  1832. 
of  King's  Bench  in  Brassey  v.  Dawson^  Mich.,  6  G.  2,  q^^^^ 
cited  and  relied  upon  Stringefellows  case  as  clear  .  t;. 
law,  and  said  it  was  grounded  on  the  general  rule  of  and  aaotiier. 
preference  allowed  by  law  to  the  King's  debts.  The 
case  itself  last  referred  to  of  The  King  v.  Cotton^ 
which  was  decided  in  17^ If  was  determined  on  the 
very  same  principle  which  applies  to  the  present  case. 
In  that  case  the  goods  of  Chapman,  the  King's  debtor, 
were  seized  under  the  distress  for  rent  on  the  12th  of 
October.  On  the  14th  of  October,  after  the  seizure, 
but  before  the  sale,  the  extent  issued.  The  Court  of 
Exchequer  held  that  the  property  in  the  goods  was  not 
altered  by  the  distress^  but  until  the  time  of  actual  sale 
remained  in  the  King's  debtor,  and  was  liable  to  the 
operation  of  the  writ  of  extent  How  can  any  real 
distinction  be  made  between  the  landlord  seizing  the 
goods  for  the  purpose  of  making  his  rent  by  a  subse- 
quent sale,  and  a  sheriff  seizing  under  z,Ji.fa.  for  the 
purpose  of  making  the  plaintiff's  debt  by  a  subsequent 
sale  ?  Or  if  there  is  any  distinction,  is  it  not  stronger 
in  favour  of  the  landlord,  who  might  reasonably  be 
supposed  to  have  acquired  a  special  property  when  he 
seized  for  his  own  benefit.  Indeed,  both  the  argument 
and  judgment  in  that  case  proceed  on  the  assumption 
diat  the  present  case  is  in  favour  of  the  Crown,  and 
that  it  could  not  be  disputed  but  that  the  extent  would 
operate  upon  goods  seized  by  the  sheriff,  but  not  yet 
sold.  Again,  in  The  Attorney-general  v.  Capel^  de- 
termined in  the  Exchequer  in  1686  (2  Show.  481,) 
where  the  extent  was  tested  the  24th  of  December  : 
after  a  commission  of  bankrupt  had  issued  against  the 
debtor,  but  before  the  assignment  made  by  the  com- 
missioners, it  was  held  by  the  Court,  that  if  the  extent 
comes  before  the  assignment,  it  shall  and  must  be  pre- 
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1832.       ferred ;  and  the  case  of  The  King  v.  Crump  and  Hath 

^Z^ — '      bury  is  cited  and  relied  upoti  as  an  authority  ia  point, 

V.    •    to  which  the  reporter  adds  this  observation,^  **  Extents 

and  anluTer.     ^^^®    ^^^^    ^^^^    S^^   ^^^^    ^*^^    ^®°    tnadc    UpOtt 

goods  actually  levied  by  virtue  of  a^en^ci^^,  and  in 
the  sheriflPs  custody,  the  extent  coming  before  a  bill 
of  sale,  made  so  as  the  property  veas  not  altered." 

These  two  cases,  therefore,  are  direct  authorities ; 
the  one,  that  in  the  case  of  a  distress,  where  goods  are 
in  custodia  legis  after  the  seizure,  but  before  the  sale ; 
and  again,  in  the  case  of  a  bankrupt,  where  goods  are 
also  in  custodia  legis^  between  the  seizure  by  the  mes* 
senger  and  the  actual  assignment  by  the  commis^ 
sioners ;  still  the  goods  of  the  King's  debtor  are  sub* 
ject  to  an  extent  at  the  suit  of  the  Crown,  tested  before 
the  actual  sale  under  the  distress,  or  before  the  actnti 
ABsignment  to  the  assignees;  and  the  just  inference 
would  seem  to  be,  that  in  the  case  of  a  seizure  tiy  the 
sheriff  under  ajf?.  fa.^  where  the  goods  are  also  in  cll^ 
todia  legiSf  an  extent  tested  before  the  sale  ought  to  be 
entitled  to  the  same  operation.  But  StringefhUaaf^ 
case,  acknowledged  as  it  has  been  in  various  and  re* 
peated  instances,  and  by  the  most  eminent  judges,  is  a 
direct  authority  upon  the  very  point  now  under  discus- 
sion. And  since  that  decision  various  other  cases  have 
been  decided  in  the  same  way,  and  after  great  argu. 
ment  by  the  Court  of  Exchequer :  I  refer  particularly 
to  The  Kifigv.  irdls  and  Altnutt  (16  East,  278,  in  a 
note,)  in  1805,  and  to  the  case  of  Res  v.  Sloper  nxnA 
Allen  (6  Price,  114,)  where  the  Exchequer  acted  on  the 
authority  of  the  latter  case. 

The  only  two  cases  which  have  received  a  contrary 
decision  are  those  before  referred  to,  viz.  Uppom  v. 
Sumner  (2  W.  Bl.  1251,)  in  Easter  Term,  1779,  by 
the  Court  of  Common  Pleas ;  and  Rorke  v.  Dayreil} 
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(4  T,  ft.  40^,)  in  1793,  by  the  Court  of  King'^  Bench  j  1832, 
cases  undoubtedly  entitled  to  gt^^t  fespect  when  the 
mothority  of  the  epiinent  persotis  by  whom  they  were 
adjudged  is  taken  into  considerationt  I  say  the^e  two  jmd  moSir^ 
teases  only  have  received  a  contrary  deci3ioo«  for  I  cftn^ 
not  consider  the  case  of  Lcchmere  r»  Tharomgwd  aoKJi 
Miother(3  Mod.  436»)  which  is  sometimes  cited,  to  h^  m 
suiUiority  upon  the  present  question  between  i\»  Crowfli 
land  the  subject  That  was  aa  action  of  trover  by  ^e 
assignees  of  a  bankrupt  agaiiist  the  sheriff,  who  ha4 
entered  under  ^^.  feu  ;  and  upon  a  special  verdict  oae 
4>f  the  questions  was,  whether  th^yf.  fa.  was  well  exer 
<»ted,the  sheriff  haying  seized,  though  notsold^  under 
the  writ  before  the  commission  of  bankrupt  h|id  issiied  I 
and  upon  that  question,  it  was  held  that  the^,  fa.  wi^ 
well  executed  ;  so  that  the  assignees  ot*  the  bankrupt  s 
estate  could  not  have  a  title  to  those  goods  whicSi  were 
before  taken  in  execution,  and  therefore  in  cusiodia 
legis.  80  far,  undoubtedly,  the  case  is  an  authority. 
But  it  was  further  stated  in  the  special  verdict,  thsjt 
after  seizure  under  iheji.fa.y  and  befoneany  venditioni 
txponaSy  viz.  the  4th  of  May,  an  exteut  in  aid  issued, 
whereupon  parcel  of  the  goods  mentioned  in  the  de« 
<:Jaration  was  seized  by  tlie  sheriff  upon  the  same  extent, 
and  sold,  and  the  money  paid  to  the  creditor.  And 
one  question  stated  by  the  reporter  is,  whether  the 
extent  did  not  come  too  kte,  and  he  says  it  was  held 
that  it  did.  Now  upon  this  point  the  case  cannot  be 
an  authority,  for  the  priority  between  the  extent  and 
the^.  Jit.  was  perfectly  immaterial  to  the  plaintiffs  in 
in  that  action ;  they  were  out  of  Court  upon  the  title 
of  the  judgment  creditor.  All  further  discussion  was 
res  inter  alios  acta.  No  one  appeared  for  the  Crown ; 
no  argument  took  place  before  the  Court  on  behalf  of 
the  Crown.     The  only  inference  to  be  drawn  ^om  thvA 
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case  is,  that  the  plaintiffs,  the  assignees,  had  no  right 
against  the  judgment  creditor ;  but  whether  the  Crown, 
who  had  received  payment  out  of  part  of  the  goods 
seized,  had  such  right  or  not,  is  left  undetermined,  and 
indeed  untouched*  The  question,  therefore,  is,  whether 
the  two  cases  above  referred  to  are  of  such  authority  as 
to  overturn  the  decisions  which,  both  before  and  since, 
have  been  given  by  the  Court  of  Exchequer.  These 
two  cases,  as  I  have  already  observed,  are  decided 
partly  upon  the  ground  that  the  property  in  the  goods 
is  altered  by  the  seizure  under  thejft.  Ja*f  and  partly 
upon  the  ground  that,  by  the  statute  33  Hen.  8,  c.  39, 
such  restriction  was  put  upon  the  King's  prerogative 
that  the  preference  now  contended  for  ceased  to  exist 
And  these  are  the  only  grounds  upon  which  these 
cases  are  rested. 

As  I  have  already  stated  the  reasons  for  the  opinion 
which  I  have  formed,  that  no  alteration  takes  place 
until  the  actual  sale  under  the  ^.  Ja»f  I  shall  confine 
my  remaining  observations  to  the  considerations  of  the 
second  point  in  this  case,  viz.  the  statute  of  Hen.  8. 
By  the  33  H.  8,  c.  39,  s.  74,  it  is  enacted,  "  That  if 
any- suit  be  commenced  or  taken,  or  any  process  be 
hereafter  awarded,  for  the  King,  for  the  recovery  of 
any  of  the  King's  debts,  the  same  suit  and  process 
^  shall  be  preferred  before  the  suit  of  any  person; 
^  and  the  King  shall  have  first  execution  against  any 
^  defendant  of  and  for  his  said  debts  before  any 
^  other  person  ;  so  always  that  the  King's  said  suit  be 
-^  taken  and  commenced,  or  process  awarded,  for  the 
'^  said  debt,  at  the  suit  of  the  King,  befpre  judgment 
'**  given  for  the  other  person."  That  this  clause  of 
the  statute  is  hot  to  be  interpreted  accoiding  to  the 
strict  letter  of  it  has  been  at  all  times  admitted.  Taken 
literally,  it  would  give  the  subject  a  greater  advantage 
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against  the  execution  at  the  suit  of  the  Crown  than  he        1 8S2. 
possessed  against  that  of  any  subject.     If  the  subject      ^Z^ 
has  obtained  judgment  before  the  teste  of  an  extent,  v. 

such  judgment,  according  to  the  letter  of  the  statute,  and  uiotbec; 
would  postpone  the  Crown's  remedy  under  the  extent 
to  an  unlimited  time,  whereas  the  same  judgment  would 
have  no  operation  whatever  against  an  execution  at 
the  suit  of  a  subject,  even  though  issued  in  a  suit  which 
was  commenced  after  such  judgment  was  signed*^  In 
the  case  of  the  Crown,  the  subjec^ff  judgment  would* 
give  him  the  preference,  though  his  execution  were' 
last  in  point  of  time* 

In  the  case  of  a  subject,  the  first  execution  against 
the  goods  must  be  preferred.  The  exact  literal  sense* 
of  the  statute  must  therefore  be  departed  from ;  and,  if 
that  sense  is  once  given  up,  we  are  at  liberty  to  adopt 
that  which  appears  to  be  the  nearest  to  the  letter  of 
the  statute,  and  at  the  same  time  which  best  carries* 
into  effect  the  object  and  intention  of  the  Legislature. 
For  this  purpose,  it  should  be  considered^  what  the 
exact  state  of  the  prerogative  of  the  Crown  was  at  the 
time  this  statute  was  passed,  in  order  that  we  may  be 
the  better  able  to  judge  how  much  of  it  was  intended 
to  be  abolished  by  the  statute.  By  the  ancient  pre- 
rogative of  the  Crown,  as  stated  by  Lord  Coke,  in 
1  Inst  131,  b.,  "  The  King  was  to  be  preferred  in 
payment  of  his  duty  or  debts  by  his  debtor  before 
any  subject,  although  the  King's  debt  or  duty  be 
*'  the  latter ;  and  the  reason  hereof  is,  for  that  thesau^ 
rus  regis  est  fundamentum  belli  et  Jirmamentum 
pads.  And,  thereupon,  the  law  gave  the  King 
remedy  by  writ  of  protection  to  protect  his  debtor^ 
that  he  should  not  be  sued  or  attached  until  he  paid 
the  King's  debt/*  So  the  law  remained  until  the. 
statute  ^  £d.  3,  c»  19)  which  waa  introduced,  as  Lord 
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1832.  Coke  s^ysy  ^^  firom  the  inconvenience  that  gr^w,  that 
^^J[^  "  fof^  to  deky  other  men  of  their  debtSi  the  King^a 
v^  "  debts  were  the  itiore  slowly  paid."  By  that  atatme 
mid  anothftf.  it  was  enacted,  *^  That  notwithstanding  such  protec- 
'*  tionsy  the  parties  which  have  Actions  against  their 
**  debtors  shall  be  answered  in  the  King'd  Court  by. 
*'  their  debtors;  and  if  judgment  be  thereupon  g^iveo. 
M  for  the  plaintiff  or  demandant,  the  executioti  of  thtf 
^^  samfe  judgment  shall  be  put  in  suspense  till  grte  be* 
**  made  to  the  Kidg  of  his  debt ;  and  if  the  creditors 
^  will  undertake  for  the  King's  debt,  they  shall  be 
*^  thereunto  received,  and  shall  have  execution  against. 
''  the  debtors  of  the  debt  due  add  adjudged  to  thetQi 
**  and  idso  shall  recover  against  them  Its  much  as  they 
^*  shall  pay  to  the  King  for  them.''  The  law^  there^, 
fore,  at  the  time  of  passing  the  statute  Hen.  8,  was* 
that  although  the  King  granted  his  protection  to  his 
debtors,  the  sdbject  might  nevertheless  sue  his  debtor, 
and  <;c^tinue  his  suit  to  judgment ;  but  still  the  exe* 
cutioH  Ints  suspended  until  the  King's  debt  was  paid«. 
The  Crown,  therefore,  tnight  still  postpone  the  execu* 
tion  of  the  liubject  to  an  unlimited  time,  simply  by 
delaying  to  take  out  execution  in  its  own  suit )  but 
by  the  statute  of  ilen.  8,  this  power  of  the  Crown  to. 
postpone  the  execution  of  the  subject's  judgtnent  to  an 
unlimited  time  is  taken  away,  except  in  one  single  cafte, 
viz.  where  the  suit  of  the  Crown  is  commenced  before* 
the  judgment  has  been  obtained  by  the  subject  Id 
that  case^  t  consider  the  old  prerogative  still  remains.' 
Since  the  statute,  therefore,  where  the  Crown  has* 
commenced  its  suit  before  the  subject's  judgment,' 
there  can  be  no  race  between  the  Crown  and  the  suIk 
ject  which  shall  sue  out  the  first  execution ;  the  debt 
of  the  Crown  must  be  first  satisfied  before  the  subject 
can  execute  his  writ    But  where .  the  C/owa  has  not 
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ppmmenced  its  suit,  or  awarded  its  process,  before  the  i  ssq. 
subjects  judgment  is  signed,  there  the  field  is  open  qil^s 
both  to  the  Crown  and  the  subject ;  and  if  the  subject  ^^ 
can  first  complete  his  execution  before  the  Crowq  and  anuther, 
issues  its  writ,  he  may  enjoy  the  fruit  of  it.  Still, 
however^  even  in  this  case,  if  the  execution  of  the 
Crown  is  concurrent  with  that  of  the  subjecti  if  it  is 
actually  issued  before  the  subject's  execution  is  con^- 
plate,  the  statute  of  Hen.  8  does  not  provide  for  the, 
cas^  but  leayes  the  old  commou  law  rule  to  operate, 
quando  jti$  domim  r^gis  et  mbdUi  concurrunt^  jm 
domini  regis  preferri  debetJ*  The  rule  of  law  has 
filways  been,  that  the  prerogative  of  the  Crown  cannot 
be  taken  £^way,  except  by  express  and  unambiguous 
words ;  but  .it  is  difficult  to  find  ai^y  words  in  the  sta-* 
tute  which  apply  to  two  writs  of  execution  in  compe- 
tition with  each  other,  one  at  the  suit  of  the  Crown, 
the  other  at  the  suit  of  the  subject.  It  is  enough,  how-^ 
ever,  to  say  it  is  left  in  doubt :  for  at  the  time  in  which 
this  statute  passed  it  is  impossible  to  believe  such  a 
prerogative  was  abandoned  by  the  Crown  if  there  are 
up  express  words  to  show  the  intention.  After  all, 
the  important  point  is,  that  the  liqe  should  be  dis* 
distinctly  drawn,  and  well  defined,  which  forms  the 
bound^y  between  the  right  of  the  Crown  dnd  the 
right  of  the  subject,  with  respect  to  executions  of  the 
subject's  judgments.  It  is  admitted  on  all  hands,  that 
if  the  extent  issues  before  the  seizure,  it  is  entitled  to 
the  preference.  Suppose  the  sheriff  actually  seizes, 
and  the  extent  then  issues,  and  the  law  says,  that  as  it 
iasued  before  the  sale,  it  is  to  be  preferred,  the  expense 
pf  the  entry  and  execution  will  not  fall  upon  the 
plaintiff  in  the  action,  for  his  debt  has  not  been  levied ; 
those  expenses  will  be  allowed  by  the  Exchequer  upon 
{^jtmept  of  the  King's  debtt    The  only  consequence 
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1832.       is,  that  the  subject  discovers,  a  very  few  days  later, 

"^0^^      that  his  execution  cannot  be  satisfied  until  the  Crown 

V.         debt  is  paid.     For  these  reasons,  the  opinion  which 

and  another.  I  have  formed  upon  the  first  question  proposed  to  us 

is,  that  the  actual  sale  under  the  Ji.  fa.  forms  the  divid-' 

ing  line  between  the  right  of  the  Crown  and  the  right 

of  the  subject ;  and,  consequently,  that  the  extent  is, 

in  the  present  case,  to  be  preferred  to  the  writ  of^.  fa. 

issued  at  the  suit  of  the  subject 

Upon  the  second  question  proposed  by  your  Lordships^ 
I  shall  say  no  more  than  that  it  appears  to  me  to  make 
no  difference  whether  the  extent  is  an  extent  in  aid 
or  an  immediate  extent  at  the  suit  of  the  Crown ;  all 
the  authorities  agreeing  that  the  same  privileges  ex^ 
tend  to  the  one  which  belong  to  the  other. 
•  I  have  the  authority  of  Mr.  Justice  Park,  who  is 
unavoidably  absent  on  this  occasion,  to  express  his 
entire  concurrence  with  the  opinion  formed  by  the 
majority  of  His  Majesty *s  Judges. 

Lord  Tmterdm  : — My  Lords,  in  the  case  between 
Daniel  Giles,  the  late  sheriff*  of  the  county  of  Hert* 
ford.  Plaintiff  in  Error,  and  Harry  Grover  and 
James  Pollard,  Defendants  in  Error,  which  was  argued 
some  time  ago  before  your  Lordships,  the  learned 
Judges  have  given  their  answers  to  certain  questions 
that  were  proposed  to  them  by  the  House.  By  these 
answers  a  very  great  majority  of  the  Judges  coincided 
in  that  opinion  upon  which  I  propose  to  submit  to 
your  Lordships  that  the  judgment  of  the  Court  of 
Exchequer  should  be  affirmed,  two  only  being  of  a 
different  opinion.  The  case  may  be  shortly  stated 
thus :  An  execution  having  issued  at  the  suit  of  a 
subject,  the  sheriff  took  possession  of  the  goods  of  the 
debtor,  but  before  he  made  any  disposition  of  thos^ 
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^goods  by  bill  of  sale  to  the  creditor,  or  in  any  other       i83«. 
way,  an  extent  came  at  the  suit  of  the  Crown  j  and  the      ^    ' 
4juestion  is,  whether  an  extent  thus  coming  at  the  suit         v. 
of  the  Crown,  while  the  goods  remain  in  the  hands  of 
the  sheriff,  is  to  be  preferred  to  the  execution  taken 
out  by  the  subject.     The  majority  of  the  Judges  on 
the  question  proposed  are  of  opinion  in  the  affirma- 
tive, namely,  that  the  Crown's  extent  should  be  pre- 
ferred.   It  is  in  conformity  with  that  opinion,  in  which 
I  most  heartily  concur,  and  have  long  entertained — 
for  the  subject  is  by  no  means  new  in  the  courts  of 
justice — that  I  shall  take  the  liberty  of  delivering  my 
opinion,  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen 
more  than  once  in  courts  of  law ;  and  there  are  two 
recorded  decisions,  in  two  cases  so  often  alluded  to, 
upon  the  subject,  one,  the  case  of  Uppom  v.  Sumner ^ 
decided  in  the  Common  Pleas  several  years  ago ; 
and  the  other,  the  case  of  Rorke  v.  Dayrelly  decided 
in  the  Court  of  King's  Bench,  after  the  determination 
of  the  other  case.  Not  to  notice  the  prior  decisions 
in  the  Court  of  Exchequer,  it  may  be  sufficient  for  the 
present  to  say,  that  there  have,  since  the  last  of  them, 
namely,  the  decbion  of  Rarke  v.  Dayrelly  by  the  Court 
of  King's  Bench,  been  two  or  three  in  the  Court 
of  Exchequer  to  the  contrary  of  those  two  prior 
decisions. 

Your  Lordships  well  know  that  the  Barons  of  the 
Court  of  Exchequer  are  very  peculiarly  conversant 
with  the  revenue  of  the  Crown.  It  is  their  peculiar 
duty  to  attend  to  and  enforce  the  rights  of  the  Crown 
against  the  subject  as  connected  with  that  revenue. 

The  two  cases  which  are  reported,  and  which  are 
against  the  rights  of  the  Crown,  appear  to  have  pro* 
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1832.       ceeded  upon  two  grounds;  one  ground  was,  that  by 

'^leT      ^^  seizure  of  the  sheriff  the  property  of  the  goods 

^^         was  divested  out  of  the  debtor ;  another  ground  was, 

O ROVER 

and  another,  that,  according  to  the  true  interpretation  of  the  statute 
passed  in  the  time  of  Henry  8,  the  e>Lecution  of  the 
Crown  was  not  to  be  preferred. 

NoW|  with  regard  to  the  first  point,  namely,  the 
supposition  that  the  property  was  divested  out  of  the 
debtor  by  the  seizure  of  the  goods,  by  the  act  of  the 
sheriff  ia  seizing  the  goods,  it  appears  to  me,  upon  due 
consideration,  and  so  the  majority  of  the  Judgei 
thought,  that  the  proposition  could  not  be  maintained. 
Property  cannot  be  divested  out  of  one  person  without 
being  vested  in  another ;  and  it  is  impossible  to  say 
in  whom  the  property  does  become  vested,  if  the  in- 
vestment be  taken  out  of  the  debtor.  It  has  been 
argued  that  the  property  is  vested  in  the  sheriff,  be- 
cause th^re  are  authorities  to  show  that  the  sheriff,  if 
the  property  be  taken  out  of  his  hands,  may  maint^n 
an  action  of  trover  against  the  wrong-doer.  These 
actions  are  maintainable  upon  a  ground  perfectly  dis- 
tinct from  the  right  of  property,  they  are  maintainable 
.upon  the  ground  of  possession ;  any  man  in  possession 
of  goods,  whether  as  the  bailee  or  otherwise,  may  in 
his  own  name  maintain  an  action  against  any  party 
who  shall  deprive  him  of  the  possession.  The  power, 
therefore,  of  bringing  an  action  of  this  kind  does  by 
no  means  prove  that  the  property  is  in  the  sheriff. 

^  It  has  been  supposed  by  some  that  the  property  is 
in  the  judgment-creditor ;  but  it  is  perfectly  clear, 
upon  consideration  of  the  subject,  that  the  judgment- 
creditor  has  no  property  in  the  goods  while  they 
remain  in  the  hands  of  the  sheriff.  If  the  sheriff 
executes  the  process  of  the  Court,  and  makes  a  bill  of 
jsale  to  the  plaintiff  in  the  action,  tlien  the  judgment- 
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creditor  obtains  the  property  *y  but  until  that  is  done^ 
while  the  goods  are  in  the  possession  of  the  sheriff, 
they  are  in  the  custody  of  the  law,  but  still  remain  the 
property  of  the  debtor  to  whom  they  originally  be- 
longed. If  the  property  were  divested  some  ceremony 
would  be  necessary  to  revest  it;  but  there  is  no  such 
ceremony.  If  the  debtor  pays  the  money  to  the  sheriff, 
the  sheriff  withdraws ;  he  executes  no  conveyance ;  he 
does  not  even  go  through  any  ceremony ;  but  all  he 
does  is  to  n^itbdraw,  a,nd  leave  the  goods  where  they 
were.  It  a()pears  to  me,  therefore,  that  putting  the 
case  shortly  upon  that  ground  of  a  supposed  divesting 
of  the  property,  it  can  by  no  means  sustain  the  two 
cases  which  I.  have  referred  to,  and  which  were  de- 
cided  against  the  right  of  the  Crowns 

It  remains  to  consider  the  effect  of  the  statute  upon 
which  so  much  reliance  was  placed.  That  was  the 
statute  passed  in  the  reign  of  Henry  8 ;  and  upon  the 
first  view  of  it,  considering  that  statute  by  itself,  and 
without  regard  to  the  state  of  the  law  as  it  previously 
existed,  it  might  seem  that  the  argument  founded  upon 
it  was  correct.  By  that  statute  it  is  enacted,  ^*  That  if 
any  suit  be  commenced,  or  any  process  be  hereafter 
awarded,  for  the  recovery  of  any  of  the  King's  debts^ 
the  same  si^it  and  process  shall  be  preferred  before 
the  suit  of  any  person  or  persons,  and  the  King,  his 
<'  heirs  and  successors,  shall  have  first  execution  against 
**  any  defendant  or  defendants  of  and  for  his  said 
"  debts,  before  any  other  person  or  persons;  so  al- 
'^  ways  that  the  King's  suit  be  taken  and  commenced, 
'^  or  process  awarded,  for  the  said  debt,  at  the  King's 
*'  suit)  before  judgment  given  for  the  said  other  person 
*«  or  persons.'* 

As  1  have  already  intimated,  if  that  statute  were 
f ead  without  regard  to  the  state  of  the  law  as  it  existed 
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1832.       at  that  time,  it  certainly  would  furnish  an  argument 

"^Q^      against  the  right  of  the  Crown ;  but  that  Act  of  Par- 

''•          liamenty    like  every  other,    is  to  be  construed  with 

and  another,   regard  to  the  state  of  the  law  as  it  previously  existed ; 

and  so  construing  that  statute,  it  will  be  found  not  ta 

apply  to  a  case  like  the  present. 

By  the  Common  Law,  the  King  had  a  right  of  pre- 
venting any  subject  from  suing  any  of  his  debtors ; 
it  was  the  practice,  and  it  was  a  right  which  was  some- 
times exercised,  of  granting  to  those  who  were  his 
debtors  a  protection,  which  prevented  any  of  his  sub- 
jects from  bringing  any  suit  against  them.  Thus  the 
law  stood  until  an  Act  of  Parliament  passed,  which  I 
shall  draw  your  Lordships'  attention  to,  namely,  the 
statute  of  the  25  £d.  3,  c.  19*  That  statute  shows 
what  the  law  was  before  it  was  passed,  and  introduces 
an  alteration  in  favour  of  the  suitor ;  and  it  is  in  these 
terms :  '^  Forasmuch  as  our  Lord  the  King  hath  made 
*^  before  this  time  protections  to  divers  people  which 
^'  were  bounden  to  him  in  some  manner  of  debt,  that 
^'  they  should  not  be  impleaded  of  the  debts  which 
*'  they  owed  to  others  till  they  had  made  satisfaction 
"  to  our  Lord  the  King  of  that  which  to  him  was  due 
"  by  them  by  reason  of  his  prerogative ;  and  so  during 
^^  such  protections  no  man  hath  dared  to  implead  such 
**  debtors."  Your  Lordships  will  observe  that  the  pre- 
amble recites  the  law  to  be  as  I  have  stated  it,  namely^ 
that  the  King  by  his  protection  was  in  the  practice  and 
had  a  right  to  prevent  any  person  from  commencing 
any  suit  against  his  debtor ;  then  it  goes  on  to  enact, 
**  It  is  accorded  and  assented,  that  notwithstanding 
*^  such  protections,  the  parties  which  have  actions 
^^  against  their  debtors  shall  be  answered  in  the  King's 
**  Court  by  the  debtors;  and  if  judgment  be  thereupon 
<<  given  for  the  plaintiff  or  demandant,  the  execution 
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^'  of  the  same  judgment  shall  be  put  in  suspense  till  1832. 
^*  satisfaction  be  made  to  the  King  of  his  debt.  And  ^^^5 
'*  if  the  creditors  will  undertake  for  the  King's  debt,  v. 
^*  they  shall  be  thereunto  received,  and  moreover  shall  and  uiothic 
'<  have  execution  against  their  debtors  of  the  debt  due 
^*  to  them,  and  also  shall  recover  against  them  as  much 
^  as  they  shall  pay  to  the  King  for  them."  This  sta- 
tute therefore  so  altered  the  law  as  that  it  enables  the 
subject  to  bring  an  action  against  his  debtor,  although 
he  be  a  debtor  to  the  Crown,  which  before  he  could 
not  do  ;  but  nevertheless  it  prevents  him  from  taking 
out  execution  unless  he  first  satisfies  the  debt  of  the 
Crown.  This  was  the  state  of  the  law  before  the  pass- 
ing of  the  statute  to  which  I  have  referred,  namely, 
the  statute  of  33  Hen.  8.  The  subject  might  com- 
mence an  action,  and  might  have  proceeded  even  to 
judgment,  but  could  have  no  execution  without  satis- 
fying the  King's  debt.  All,  therefore,  that  the  statute 
of  Hen.  8  does,  is  to  allow  a  party  to  have  execution 
without  satisfying  that  debt ;  it  authorizes  him  to  take 
out  his  writ,  but  does  not  apply  to  a  case  in  which 
there  are  conflicting  executions,  which  is  the  case  in 
question.  If  it  should  be  taken  literally,  that  the 
King  should  not  have  execution  unless  his  suit  were 
commenced  before  a  judgment  given  for  the  subject, 
the  consequence  would  be,  that  the  subject  might  ob- 
tain judgment  against  the  King's  debtor,  and  forbear 
taking  out  execution  for  a  considerable  length  of  time, 
and  during  all  that  time  prevent  the  Crown  from  re- 
covering its  debt  by  taking  out  execution ;  that  would 
be  open  to  collusion  on  the  part  of  the  subject,  and 
operate  to  the  great  prejudice  of  the  King's  revenue 
and  his  rights.  I  am  therefore  of  opinion,  that  the  true 
effect  of  this  statute  is  to  allow  the  subject  to  obtain 
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1832.  judgment,  and  even  to  stie  out  execution,  without  first 
^^  '  making  satisfaction  to  the  King ;  but,  neverUieless,  to 
V.  leave  the  law  in  all  other  respects  as  k  stood  before ; 
«ud  anodier.  namely,  if  the  King's  execution  comes  while  Ae  goods 
remain  the  property  of  the  debtor— and,  as  I  hav^ 
already  stated,  my  opinion  is,  that  they  do  remain  the. 
property  of  the  debtor^  altboujzh  they  be  taken  posses- 
sion of  by  the  sheriff — the  King^s  execution  diall 
prevail.  The  contrsury  of  that  has  been  decided  in 
the  two  cases  of  Uppam  ¥.  Sumner ^  and  Rorke  ▼.  Dag" 
rell ;  but  there  are  two  or  three  decisions  of  the  Court 
of  Exchequer  in  accordance  with  my  view  of  the  sub- 
ject I  do  not  know  that  it  is  necessary  to  trouble 
your  Lordships  with  referring  to  these  cases ;  they  were 
very  much  considered  in  the  Court  of  Exchequer, 
tmd  the  decision  in  one  of  them  afterwards  became  the 
subject  of  inquiry  in  the  Court  of  King's  Bench.  The 
•case  is  reported  by  the  name  of  Thurston  v.  Mills ;  the 
point  of  law,  which  is  the  question  in  the  present  case, 
was  twice  argued  before  that  Court,  fmd  a  third  time 
upon  a  quf^tion  preliminary  to  the  question  argued  on 
the  two  first  occasions,  and  which  was  really  the  question 
in  the  cause.  Upon  that  preliminary  question,  which  re- 
garded only  the  form  of  the  action,  the  Court  of  King's 
Bench  decided  against  the  plaintiff.  The  main  ques- 
-tion  was  there  left  untouched ;  but  I  think  it  may  be 
collected,  though  not  very  clearly,  that  the  opinion  at 
least  of  some  of  the  judges  who  sat  in  the  Court  at 
that  time,  Lord  Ellenborough  being  at  the  head  of 
them,  and  Mr.  Justice  Le  Blanc  being  one  of  them^ 
was  in  favour  of  the  Crown.  I  cannot  assert  posi- 
tively that  it  was  so ;  but  in  reading  the  report  of  the 
case,  and  from  my  own  recollection  of  the  questions 
introduced  into  the  argument  of  it,  I  am  strongly  in- 
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clined  to  think  that  it  was  so,  and  I  formed  that  opinion        i832. 
at  the  time.  ^,[;;^ 

The  ground  upon  which  those  two  decisions  of  Up-  *'• 

pom  V.  Sumner,  and  Rorke  v.  Dayrell^-  have  proceeded,  and  wiotiier. 
as  to  the  divesting  of  the  property  out  of  the  debtor 
and  vesting  it  in  another,  failing,  in  my  opinion,  and 
the  argument  also  that  was  founded  upon  the  construc- 
tion of  the  statute  of  Hen.  8,  failing,  on  a  due  con- 
sideration of  that  statute  with  regard  to  the  law  as  it 
existed  before,  my  opinion  is,  that  the  Crown  has  a 
right  of  priority  in  this  case  before  the  subject;  and» 
consequently,  that  the  judgment  of  the  Court  of  Ex- 
chequer nmst  be  affirmed.  I  should  further  say,  that, 
according  to  the  practice  at  the  time,  although  the  law 
has  since  been  altered,  the  judgment  of  the  Court  of 
Exchequer  in  this  case  was  removed  by  a  writ  of  error, 
and  ai^ued  before  the  chief  justices  of  the  King  s 
Bench  and  of  the  Common  Pleas,  of  whom  I  was  one, 
and  my  Lord  Wynford  the  other :  we  did  not  come  to 
the  same  conclusion  upon  that<oocasion,  and,  therefore, 
we  affirmed  the  judgment,  understanding  and  meaning 
that  the  question,  which  was  one  of  great  importance, 
should  be  brought  to  this  House :  I  have  since  conferred 
with  my  Lord  Wynford  upon  the  subject,  and  I  have 
learned  from  him  that  he  is  now  perfectly  satisfied 
with  the  opinion  which  I  have  ventured  to  give  to  your 
Lordships,  and  by  which  I  affirm  the  Judgment  of  the 
Court  of  Exchequer. 

Lord  Brougham^  C,  after  reviewing  the  cases,  said, 
I  certainly  entertain  a  strong  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  in  this  case  is  right, 
and  ought,  by  your  Lordships,  to  be  affirmed.  I  en- 
tirely go  along  with  the  opinions  pronounced  by  the 
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1832.       majority  of  the  learned  Judges,  in  answer  to  the  qaes- 

GiLEfi       tions  put  to  them.     It  is  of  much  more  importance  that 

^'         this  question  should  be  settled,  than  it  is  in  which  way 

and  another,    it  shall  be  Settled. 

Judgment  affirmed. 


WRIT  OF  ERROR 


FROM  THE  COURT  OF  KINg's  BENCH. 


as  June.  William  Mellish  -    -    Plaintiff  in  Error. 

^lilT*         George  Richardson      -    Defendant  in  Error. 

Practice.     This  House  will  not  postpone  the  hearing  and  decision  (^ 

any  Appeal  on  account  of  the  absence  of  counsel,  but 
will  call  on  the  counsel  on  either  side  in  attendance  to 
proceed  with  the  argument. 

A  Court  of  Law  has  authority  over  its  own  record,  which  it 
may  amend,  even  after  error  brought. 

A  Court  of  Error  will  not  inquire  into  the  propriety  of 
amendments  made  in  the  Court  below,  but,  though  such 
amendments  be  made  after  error  brought,  will  consider 
them  as  part  of  the  original  record  subjected  to  their 
revision. 

This  was  a  writ  of  error  brought  by  the  Defendant 
below  from  a  judgment  of  the  Court  of  King's 
Bench  at  Westminster,  affirming  a  judgment  of  die 
Court  of  Common  Pleas  at  Westminster,  in  favour  of 
the  Plaintiff  below. 

The  declaration  was  on  a  special  contract,  and  con- 
tained fbur  special  counts  and  the  money  counts. 

The  Defendant  pleaded  the  general  issue.  The 
cause  was  tried  at  the  London  Sittings  after  Hilary 
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Term,  1824,  before  the  Right   Hon.  Lord  GifF9rd,       1832. 
then   Lord  Chief  Justice  of  the  Court  of  Common     ^T""^^ 
Pleas,  and  a  special  jury,  and  a  verdict  was  recorded  for          v, 
the  plaintiff  on  all  the  counts,  with  7,590/.  damages.      ^'<^=^*'>sok- 

Judgment  was  given  for  the  plaintiff  by  the  Court 
of  Common  Pleas  upon  the  whole  declaration,  after  a 
motion  for  9' new  trial  or  in  arrest  of  judgment,  for 
the  damages,  and  ^4fL  taxed  costs. 

A  writ  of  error  was  brought  in  the  Court  of  King  s 
Bench ;  special  errors  were  assigned,  and  the  case 
was  argued  at  the  sitting  before  Michaelmas  Term, 
1825. 

Before  the  Court  of  King's  Bench  gave  any  judg- 
ment, the  Plaintiff  below  applied  to  the  late  Lord 
Gifford,  then  Master  of  the  Rolls,  to  amend  the  postea^ 
by  entering  the  verdict  for  the  Plaintiff  on  the  first 
count  only,  but  his  Lordship  declined  to  interfere,  as 
he  doubted  whether  he  had  any  authority,  having 
ceased  to  fill  the  office  of  Chief  Justice,  but  he  certi- 
fied to  the  Court,  that  he  should  have  made  the  amend- 
ment had  he  possessed  the  authority  to  do  so.  On 
the  10th  of  November  1825,  a  rule  nisi  was  granted 
by  the  Court  of  Common  Pleas  for  amending  the 
posiea. 

On  the  24th  of  November,  the  rule  was  made  absolute, 
and  the  nisi  prius  record  was  amended  accordingly ; 
and  on  the  next  day  a  rule  nisi  was  obtained  from  the 
Court  of  Common  Pleas  for  amending  the  Judgment- 
roll,  conformably  to  the  amended  postea,  which  rule 
wiz&  made  absolute  on  the  26th  of  November,  and 
the  Judgment-roU  remaining  in  the  Common  Pleas  was 
unended  accordingly. 

While  these  proceedings  were  pending  in  the  Com- 
DQon  Pleas,  namely,  on  the  25th  of  November,  the 
Court  of  King's  Bench  gave  judgment  upon  the  ori- 

VOL.  I.  Q 
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183^  ginal  transcript,  reversed  the  judgment  of  the  Court 
IIbllisb  of  Common  Pleas,  and  directed  a  venire  de  nono^  in^ 
^^^  mating  an  opinion,  that  the  first  and  second  counts  ol 
the  declaration,  which  set  forth  the  whole  of  the  agree- 
ment between  the  parties,  were  good,  but  thi^:diere 
was  not  a  sufficient  consideratioi;!  to  support  the  thifd 
and  fourth  counts.  That  reversal  was  csntered:  (tf 
record  on  the  next  day. 

Upon  the  amendment  being  made  by  the  Court  of 
Common  Pleas,  an  application  was  made  to  the  Cowt 
of  King's  Bench  to  amend  the  transcript;  and  the 
Court  of  King's  Bench,  in  the  same  Michaehnas 
XenQf  1825,  amended  the  transcript  in  the  same  way, 
and  gave  judgment  for  the  Plaintiff  below,  affirmiDg 
the  judgment  of  the  Court  of  Common  Plea8>  with 
106  /.  10  s.  for  the  costs  in  error. 

Upon  this  judgment  the  Defendant  below  farongbt 
the  present  writ  of  error, 
S5  June*  Upon  counsel  being  called  to  the  bar,  Mr.  Cauf^ 

^// appeared  on  behalf  of  the  Defendant  in  Error,  and 
stated  to  their  Lordships  that  there  was  no  counsel 
present  for  the  Plaintiff. 

The  Agent  for  the  Plaintiff  said  that  he  had'takea 
every  possible  means  to  insure  the  attendance .  o( 
counsel,  but  that  he  had  been  unable  to  do  so^  on 
account  of  their  being  engaged  in  very  important 
business  elsewhere,  and  he  expressed  a  hope  that  their 
Lordships  would  allow  the  case  to  stand  over. 

Mr.  Campbell  could  not  consent  to  any  further  delay^ 

Lord  Tenterden  said,  that  it  had  never  been  the 
practice  of  that  House  to  allow  causes  to  stand 
over  on  account  of  the  absence  of  counsel.  Othee 
Courts  might  do  so  for  the  convenience  of  that  House, 
but  that  House  could  not  do  so  for  their  convenience; 
He  remembered  an  instance  in  which,  w^en. at  thebaic 
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&e  had  beea  en^gaged  ma  cause  in  die  Court  of  King^s       n$^. 
fieticky  and  on  the  day  appointed  for  the  trial^  an  api-     ^j^^^^ 
peai,  ktlfhicb  he  had  been  retained  as  counsel^  came         v. 
on  to  be  heatd  in  that  House ;    he  mentioned   the 
^kcumatsinci^  to  Lord  EUenborough,  who  at  once  af- 
fewed  him  to  quit  the  Court  of  King's  Bench^  in  order 
to*  proceed  with  the  argument  before  that  House.     He 
did  not  howeyer'think  it  was  fit  to  dismiss  this  appeal 
under  die  circumstaiices  that  ik>w  appeared^  and  he 
slioidd  therefore  move  their  Lordships,  that  the  counsel 
fer  the  Defendant  iiv  Error  should  proceed  with  the 
8ii!|gument# 

The  motioit  was  agreed  to. 

Mi^  CampbeUy  for  the  Defendant  in  Error: — The 
House  had  no  light  to  look  beyond  the  amended  judg- 
■tent  of  the  Court  below,  but  were  bound  by  the 
amended  roll.  If  so,  dien  the  Plaintiff  in  Error  must 
fidl,  for  the  unanimous  opinion  of  bodi  Courts  below 
kad  been  in  fkyour  of  the  original  Flainti£f  upon  the 
first  counts  of  the  declaration.  The  argiimeiit  for  the 
Plaintiff  in  Error  must  be,  that  the  Court  of  Common 
Pleas  had  no  authority  to  aitaend  the  pastea^  for  that 
the  writ  of  error  having  removed  the  record  froita  their 
Gourt^  their  power  over  it  was  gone.  The  Court  of 
Common  Pleas  had  the  power  to  amend  the  posted  and 
^gment,  which  still  remained  with  them,  as  they  only 
sent  up  the  transcript  of  the  record  to  the  Court  of 
Song's  Bench.  When  they  had  so  amended  their  6wn 
pecopd,  and  the  Court  of  King's  Bench  had  been  i^ 
formed  of  the  amendment,  the  latfer  Court  wi^s  b6und, 
0ur  debito  justitia  to  amend  the  roll  there,  arid  to  give 
judgment  for  the  Defendiant  in  Error.  The  amend- 
ment of  tiie  posted  was  only  an  amendment  of  a  mis^ 
prision  of  the  clerk,  which  was  authorized  by  the 
8  Hen.  6,  c»  tS.   Under  that  and  other  similar  statutes 
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1 S32.       the  Courts  had  long  since  adopted  the  practice  of  amend* 

Mellish     ^^S  ^^^  postea  by  the  Judge's  notes.     To  show  that 

V.         amendments  of  a  postea  and  a  judgment  might  be  made 

*  after  writ  of  error  brought,  he  cited  Petrie  v.  Hannay^ 

3  T.  R.  659 :  Doe  v.  Perkins,  3  T.  R.  749 :  De 
Tastet  V.  RuckcTj  6  Moore,  135  ;  3  Brod.  &  Bing.  65, 
and  9  Price,  432 :  Henley  v.  The  Mayor  of  Lyme 
Regis i  6  Bing.  100  ;  Doe  v.  Dyball,  1  Moore  &  Payne, 
330 :  Friend  v.  The  Duke  of  Richmond,  Hardn  505 ; 
where  Hale,  Chief  Baron,  said  it  was  the  constant 
practice  after  error  from  that  Court  for  the  record  to:be 
amended  there,  and  the  same  amendment  to  be  after- 
wards made  in  the  Court  of  Error :  IVood  v.  Matthem, 
Poph.  102,  Anonymous,  Sir  W.  Jones'  Rep.  9 ;  Anony- 
mouSj  2  Roll  Rep.  471 ;  Grenvilie  v.  Smith,  Cro.  Jac 
627 ;  Ann  Healings  v.  The  Mayor  and  CommonaUy 
of  the  City  of  London,  Cro.  Car.  574 ;  Anonymous, 
Salk.  49  ;  Meredith  v.  Davies,  Salk.  269 ;  Frankland 
V.  Reeve,  Cas.  Temp.  Hardw.  118;  Foster  v.  Black, 
Barnes,  7  J  Tully  v.  Sparkes,  Strange,  869 ;  Short  v. 
Coffin,  5  Burr.  2730 ;  Rees  v.  Morgan,  3  T.  R.  349; 
Pickwood  V.  Wright,  1  H.  B.  642 ;  Usiier  v.  Dansof, 

4  M.  &  S.  94 ;  and  Free  v.  Burgoyne,  in  that  House, 
(mentioned  by  Mr.  Campbell  as  a  case  in  which  he  had 
been  concerned,)  and  which  was  a  writ  of  error  firom 
the  Court  of  Kings  Bench.  In  that  case  it  did  not 
appear  that  the  party  below  had  asked  for  costs.  The 
Lord  Chancellor  (Lyndhurst)  said,  that  the  Court  be- 
low would  amend  the  record,  and  that  House  would 
afterwards  amend  the  transcript  accordingly.  The 
counsel,  in  consequence  of  that  intimation,  did  not 
.press  their  objections.  Dunbar  v.  Hitchcock,  3  M.  &  S. 
.59I9  was  also  a  decisive  authority  for  the  Defendant 
.  in  Error.      There  an  amendment  was  made  by  the 

Court  of  King's   Bench   after  the  record   had  been 
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removed  to  that  House,  and  an  amendment  too  which  the       1 832. 
Court  of  Common  Pleas,  where  the  case  was  originally     mellish 
tried,  had  considered  as  one  of  substance,  and  not  a  .^     ^' 

RiCBARDSOlf* 

mere  misprision  of  the  clerk.  Even  that  Court,  however,  ^ 
in  at  first  refusing  the  amendment  (5  Taunt.  820)  had 
impliedly  admitted  that  if  the  matter  to  be  amended 
had  been  only  a  misprision  of  the  clerk,  they  would 
have  made  it,  though  after  error  brought  in  the  Court 
of  King  s  Bench.  There  was  no  pretence  for  saying 
that  there  was  any  distinction  between  the  Courts  of 
King's  Bench  and  Common  Pleas  as  to  the  power 
they  possessed  over  their  own  records.  It  had  been 
said  that  on  error  from  the  Court  of  King's  Bench  into 
the  Exchequer  Chamber  or  House  of  Lords,  only  the 
transcript  of  the  record  was  sent  up,  but  that  on  error 
from  the  Common  Pleas  into  the  King's  Bench,  the 
original  record  itself  was  sent.  That  was  not  so  in 
practice,  for  in  all  cases  of  error  from  any  of  the  su- 
perior courts,  the  transcript  only  was  sent  to  the  court 
of  error.  The  law  too  was  the  same  as  to  both,  for 
the  27  Eliz.  c.  8,  which  gave  the  writ  of  error  from 
the  King's  Bench  to  the  Exchequer  Chamber,  required 
that  the  record  itself  should  be  removed.  That  sta- 
tute enacted,  that  the  party  against  whom  judgment 
was  given  in  the  King's  Bench,  might  "  sue  out  of 
the  Court  of  Chancery  a  special  writ  of  error  directed 
to  the  Chief  Justice,  commanding  him  to  cause  the 
record,  and  all  things  concerning  the  judgment,  to  be 
brought  before  the  justices  of  the  Common  Bench  and 
Barons  of  the  Exchequer ;"  and  according  to  the  forms 
given  in  Tidd's  Appendix,  c.  44,  ss.  10  and  15,  the 
writs  of  error  from  the  Common  Pleas  to  the  King's 
Bench,  and  from  the  latter  Court  to  the  House  of  Lords, 
were  in  the  same  words.     The  King's  Bench  alwaya 
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183S.       possessed  authority  over  its  own  records,  and  so  did 

Mellisb     ^^6  Common  Pleas,  and  the  distinction  now  attempted 

^     ^*  to  be  set  up  was  utterly  without  foundation.     If  the 

RiCHABDtOVr  ^ 

authority  of  the  cases  quoted  was  not  denied,  their 
Lordships  had  only  to  look  at  the  first  count  of  the 
declaration,  which  was  fully  proved,  and  on  which  the 
verdict  and  judgment  were  now  entered,  and  against 
which  there  was  no  pretence  for  alleging  error. 

Lord  Tenterden  : — My  Lords,  a  great  doubt  has 
arisen  in  my  mind,  how  far  this  House  can  take  notice 
of  the  rules  and  orders  of  the  Courts  below.  Your 
Lordships  look  only  to  their  judgments,  and  not  to  any 
interlocutory  matter  that  may  be  brought  before  them. 
That  is  the  point  on  which,  if  it  be  your  Lordships' 
pleasure,  the  Counsel  for  the  Plaintiff  in  Error  shall  be 
heard.  I  entertain  great  doubts  upon  it  I  have  a 
strong  opinion  that  no  consent  or  agreement  of  the 
parties  themselves  can  bind  this  House,  nor  can  any 
agreement  of  the  Judges  in  the  Courts  below  have  that 
effect.  It  appears  that  the  Court  of  King^s  Bench  (see 
the  judgment  of  the  Court  of  King's  Bench,  delivered 
by  Mr.  Justice  Bay  ley,  7  B.  &  C.  8S5)  have  agreed  to 
state  the  facts  on  the  record,  ^*  in  order  that  a  court  of 
error  may  have  the  opportunity  of  considering  whether 
the  amendment  we  have  required  to  be  made,  ought  to 
be  made  or  not,"  If  the  Judges  of  the  Court  below 
think  proper  to  do  what  they  conceive  will  give  juris* 
diction  to  this  House,  they  may  do  it,  but  that  will  not 
alter  the  real  jurisdiction  of  the  House,  nor  will  it  alter 
the  nature  of  the  question  that  arises  on  the  circum- 
stances submitted  to  your  Lordships'  consideration, 
lliat  question  seems  to  me  properly  to  be,  whether  % 
court  of  error  can  inquire  into  the  propriety  of  any 
amendment  made  by  an   inferior  court  in   its  own 
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tdcord,  and  to  whicl^  questioti  I  think  l3ie  attention  of       i8S2. 
Counsel  ought  to  be  directed.  Mellish 

The  case  was  allowed  to  stand  over  for  two  dayfc  «• 

When  it  was  argued  by 

Mr.  Bamewali,  for  the  Plaintiff  in  Error.— There 
we  two  points  in  this  case,  firs^  whether  the  Court  of 
Common  Pleas  had  the  powter  to  amend  the  postea^ 
afte^tfaesigning  6f jiidgment,  andalso'toametadthe  judg 
Ihisnt-rdll)  by  altering  the  verdict ;  secondly,  whether, 
if  that  Court  hsKl  that  power,  the  COurt  of  King's  Beneh 
W«s  bound  to  make  the  like  alterations.  At  common 
VM  tio  afaiendment  could  be  made  after  final  judgment^ 
aiid  entry  diereof  oti  the  record  ;  Marrivt  v.  Lisl&^ 
ft  Wilson,  147*  The  power,  therefore^  to  dmend  th^ 
record,  aftelr  judgnient  signed,  is  derived  from  th^ 
atatute  of  Amendments,  Sth  Hen.  6,  c.  IS,  afad  it  is  con- 
fitabd  to  the  misprision  of  the  clerk  of  the  court.  The 
queiition  in  this  ca6e,  then,  is  this,  were  the  errors  on 
tliiil  record  dabsed  by  the  misprision  of  the  cl^rk  or  by 
ibe  acts  of  the  parties  ?  It  was  no  misprisibn  of  the 
clerk,  biit  the  fault  of  the  Plaintiff  below,  that  bad  counts 
Were  put  on  the  record.  It  was  no  misprision  of  the 
derk  when  he  entered  the  verdict  generally^  or  as  he 
was  directed*  The  errors  here,  therefore,  being  caused 
by  the  act  or  omission  of  the  party,  from  which  the 
ndisprision  of  the  clerk  Was  distinguished,  Green  v. 
Rennet^  1  T.  R.  7B2,  wa^  rfot  amendable  by  the  statute 
of  Hen.  6th  J  Mason  Vi  jPoj*,  Cro.  Jac.  631 ;  Vin.  Ab. 
tit*  Amendments ;  and  the  cases  tbere  collected  from 
firo.  Ab.  These  authorities  were  perfectly  consistent 
with  the  cases  cited  on  the  other  side,  for  every  one  of 
&e  latter  applied  to  amendments  of  the  record  before 
judgment,  or  amendments  for  misprision  of  the  clerk 
after  judgment  The  entry  of  the  verdict  found  by 
the  jury  upon  all  the  count^^  was  no  misprision  of  the 
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]  832.       clerk,  but  the  fault  of  the  Plaintiff  below,  who  might 
^j[^^21^     ^^ve  directed  it  to  be  entered  on  the  first  count  only  at 
V.  the  time  it  was  given,  or  moved  the  Court  of  Common 

Pleas  to  order  it  to  be  so  entered  before  judgn^nt 
The  general  rule,  as  to  amending  the  pastea^  when  the 
jury  give  general  damages,  on  a  declaration  consisting 
of  several  counts,  and  one  or  more  of  them  is  defec- 
tive,  is  established  by  the  case  of  Eddowes  v.  HopkifUj 
Doug.  377 — 8 ;  and  by  the  rules  of  M.  1654,  sect 
21,  K.  B.  and  1654,  C.  P.  Barnes,  478,  Willes,44S, 
and  1  Term  Reports,  542 ;  and,  by  the  particular  cases 
determined  according  to  the  above  niles,  as  Grant  v. 
Astky  Doug,  729 ;  Spencer  v.  Goter,  1  H.  Blac.  79 ; 
Cook  V.  Cbj»,  3  M.  &  S.  110;  Dunbar  v.  Hitchcock^ 
1  Marsh. 382 ; 5 Taunt  820, S. C. :  Reece  v. Zee, 7Moore, 
269*  Insufficient  pleadings,  or  any  act  of  the  party,  or 
of  his  counsel,  or  of  the  j  udge,  or  court,  are  not  amendable 
after  judgment  j  Blackamores  case^  8  Rep.  310;  Mason 
v.  Foa:,  Cro.  Jac.  631 ;  and  Green  v.  Miller y  2  B.  & 
AdoL781 ;  in  which  last  case  the  Court  said  that  they 
could  not  amend  after  judgment,  except  for  misprision 
of  the  clerk.  If  their  Lordships  should  affirm  the  amend- 
ments in  this  case,  every  Court  in  Westminster- Hall 
will  be  at  liberty  henceforward  to  repeal  the  statute  of 
Amendments.  But  it  is  contended  that  this  House  is  to 
look  only  at  the  record  as  it  is  brought  before  them  in 
its  amended  form,  and  that  the  Appellant  is  estopped 
from  showing  how  it  stood  originally  in  the  Court  of 
Common  Pleas.  There  was  no  ground  for  such  an 
argument:  the  amendments  were  made  without  the 
consent  of  the  Plaintiff  in  Error,  and  therefore  there  was 
no  estoppel,  which  is  where  a  person  is  concluded  by 
his  own  act  or  acceptance ;  Co.  Lit.  352,  a..  Com.  Dig. 
tit.  Estoppel.  The  truth  appeared  by  this  record  to  be, 
that  these  amendments  of  the  postea  and  judgment-roll 
were  made  by  the  Court  of  Common  Pleas,  not  only 


RiCUARDSOK. 


ON  APPEALS  AND  WRITS  OF  ERROR.  233 

after  final  judgment  was  entered  up,  but  also  after  the  1832, 
record  of  the  judgment  hiad  been  removed  by  writ  of  TLjgj^^^,g„ 
error  to  the  Court  of  King's  Bench,  and  while  the  ^  v. 
same  remained  in  that  Court.  By  the  statute  8  Hen.  6, 
c.  1^  amendments  are  to  be  made  by  the  judges  of  the 
courts  in  which  the  record  is,  by  way  of  error  or  other- 
wise, according  to  their  discretion.  The  judges  of  the 
Court  of  Error  were  bound  to  exercise  their  judgment, 
whether  the  error  sought  to  be  amended  arose  from 
the  misprision  of  the  clerk.  There  was  a  distinction 
between  proceedings  on  writs  of  error  in  these  Courts  : 
when  a  writ  of  error  was  brought  in  the  King's  Bench, 
on  a  judgment  in  the  Common  Pleas,  the  record  itself^ 
and  not  merely  a  transcript  of  it,  was  removed  into  the 
former  court,  except  in  the  case  of  a  fine ;  Year  Books, 
40  Ass.  29,  22  Ed.  3,  6  pi.  24 ;  Fitz.  Nat.  Brev.  tit. 
Writ  of  Error,  20  F.  1  Rol.  Abr.  tit.  Error,  752^. 
3  D'Anv.  Abr.  tit.  Error,  P.  a ;  Vin.  Abr.  tit.  Error,  P. 
Bac.  Abr.  tit.  Error,  B.  2.  and  Com.  Dig.  tit  Pleader,  3, 
B.13;  the  case  of  Andrews  v.  Lord  Cromwell^  Cro.  Eliz. 
891 ;  the  Dean  of  Carlisle's  case,  Godb.  375,  and  Coot  v. 
Linch^  1  Lord  Raym.  427.  Cowp.  843.  The  record, 
therefore,  according  to  those  authorities,  could  not  be 
in  the  Court  of  Common  Pleas,  where  the  amendments 
were  made.  The  judgment  which  had  been  entered 
upon  that  record  was  reversed  by  the  Court  of  King's 
Bench,  and  that  reversal  was  entered  of  record  in  that 
Court  before  the  judgment-roll  was  amended  in  the 
Court  of  Common  Pleas,  which  amendment  was  not 
made  until  after  a  lapse  of  several  terms,  contrary  to 
the  case  of  Harrison  v.  King^  1  Barn.  &  Aid.  161. 
It  appears  by  the  record,  that  two  different  and  incon- 
sistent judgments  were  given  by  the  Court  of  King's 
Bench,  one  by  which  the  judgment  of  the  Court  of 
Common  Pleas  was  ordered  to  be  reversed,  the  other 
by  which  it  was  affirmed,  and  the  latter  was  given  after 
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1832.      Ae  first  was  ent^ed  up;   all  which  was  contrary  lb) 

^^^^^^     the  authorities  before  referred  td.    The  Court  of  Kiiq^'s 

V.         Bench  was  kiot  bound  to  follow  the  amendments  made 

RicHARDsoK.  j^y  jj^^  ^^^^  of  Common  Pleas,  and  the  judgment  of 

the  former  Courts  reversing  that  of  the  latter,  ought  to 
be  affirmed. 

Lord  Tenterden : — This  case  appears  to  me  to  re- 
solve itself  into  this  question,  whether  it  is  competent 
for  a  court  of  error  to  examine  the  propriety  of  an 
amendment  of  the  record  of  the  court  below,  on  the 
Order  for  the  amendment  being  sent  up  as  part  of  the 
record  ?  If  the  Judges  shall  be  of  opinion  that  it  is 
not  competent  for  a  court  of  error  so  to  do,  the  judg^ 
tnent  of  the  Court  below  must  be  affirmed  without 
further  discussion,  but,  if  they  doubt  upon  that  point, 
then  they  will  consider,  whether,  supposing  it  to  be 
competent  for  a  court  of  error  to  inquire  into  these 
amendments,  that  which  has  been  made  in  the  Court 
of  Common  Pleas  in  this  case  is  right 

The  Lord  Chancellor  put  these  questions  in  forai  to 
the  Judges.  The  House  then  adjourned  for  some  time, 
during  which  their  Lordships  went  up  to  present  an 
address  to  the  King  on  his  escape  from  the  attack 
made  on  His  Majesty  at  Ascot- Heath.  On  the  re- 
turn of  their  Lordships,  Lord  Tenterden,  in  the  absence 
of  the  Lord  Chancellor,  sat  as  Deputy  Speaker. 

Mr.  Baron  Bayley  delivered  the  foliowmg  judg- 
ment : — In  the  absence  of  my  Lord  Chief  Justice  Tin* 
dal,  it  devolves  on  me  to  give  the  answer  of  the  Judges 
to  your  Lordships'  questions,  which  are  these :  First, 
whether  it  is  competent  to  a  court  of  error  to  exa^ 
mine  the  propriety  of  an  amendment  of  the  record 
made  by  the  Court  below,  being  a  court  of  record^ 
the  order  for  the  amendment  being  sent  up  as  part  of 
the  record  ?    Secondly,  whether,  supposing  it  to  )M^ 
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competent,  an  amendment  made  by  the  court  of  re*       i8S2. 
cord  in  which  the  action  was  originally  brought,  in      *    "^    ' 
the  manner  and  under  circumstances  similar  to  those        ^9.  ^° 
stated  in  die  case  of  Mdlish  v.  Richardson^  would  be  Richardsoh. 
lawfully  made? 

Upon  the  first  of  these  questions,  His  Majesty's 
Judges  are  of  opinion,  that  it  is  not  competent  to  a  court 
of  error  to  examine  the  propriety  of  an  amendment  of 
the  record  made  by  the  court  below,  being  a  court  of 
record,  although  the  order  for  the  amendment  is  sent 
up  as  part  of  the  record.  The  proper  object  of  a  writ 
of  error  is  to  remove  the  final  judgment  of  the  court 
below,  for  the  revision  of  the  superior  court,  in  order 
that  such  court,  from  the  premises  contained  in  the 
record  of  the  inferior  court,  may  either  afiirm  or  reverse 
the  judgment,  as  they  draw  the  same  or  a  different 
conclusion  from  that  which  has  been  pronounced  by 
the  court  below.  These  premises  are,  the  pleadings 
between  the  parties ;  die  proper  continuances  of  the  suit 
and  process;  the  finding  of  the  jury  upon  an  issue  in 
feet,  if  any  such  has  been  joined ;  and,  lastly,  the 
judgment  of  the  inferior  court.  All  these  premises, 
from  which  such  judgment  has  been  derived,  the 
parties  to  the  suit  below  have  the  right,  ex  debito  jus^ 
tituBj  to  have  upon  the  record. 

Bat  the  orders  or  rules  for  amendments  of  pro- 
ceedings made  by  a  court  in  the  progress  of  a  suit 
herein  depending,  do  not  fall  within  the  description 
of  any  part  of  the  record ;  but  such  orders  are  strictly 
and  properly  matters  of  practice  in  the  progress  of  the 
cause,  regulated  by  the  power  of  am^idment  which  the 
courts  of  law  possess,  either  by  the  common  law,  or 
by  the  statutes  of  amendments  which  have  been  from 
time  to  time  enacted  by  the  Legislature  for  that 
purpose. 

The  practice  of  the  courts  below  is  a  matter  which 
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1832.       belongs  by  law  to  the  exclusive  discretion  of  the  court 

Mellish      itself;  it  being  presunoed  that  such  practice  will  be 

„     ^'         controlled  by  a  sound  legal  discretion.     It  is,  there-* 

Richardson.  ^         ,   ^  ,     .  ,  .  , 

fore,  left  to  their  own  government  alone,  without  any 
appeal  to,  or  revision  by,  a  superior  court.  And  we ' 
cannot  but  observe,  that  no  precedent  has  been  cited 
at  the  bar  in  which  an  entry  similar  to  that  contended 
for  by  the  Plaintiff  in  Error  is  to  be  found.  So  strictly 
has  the  law  considered  that  the  pleadings  in  the  suit» 
and  the  judgment  proceeding  thfereon,  shall  form  the 
only  grounds  of  the  record,  that  when  it  was  found- 
expedient  that  the  opinion,  in  point  of  law,  of  the 
Judge  who  tried  the  cause,  should  be  made  the  subject 
of  revision  by  a  superior  court,  the  statute  of  West'- 
minster  the  second  (13  Ed.  1)  expressly  gave  authority 
for  that  purpose  by  a  bill  of  exceptions. 

We  think,  therefore,  that  it  is  not  competent  for  the 
superior  court  to  examine  into  the  propriety  of  the 
amendment,  which  is  left  to  the  sole  discretion  of  the 
court  by  which  it  has  been  made.  And,  if  this  be  so, 
then  the  circumstances  for  the  orders  for  the  amendment 
being  put  upon  the  record  in  this  instance,  cannot  have 
the  effect  of  giving  competency  to  the  superior  court 
to  revise  the  propriety  of  such  amendment.  For  if  the 
grounds  of  the  amendment  are  not  in  themselves  re- 
movable by  the  writ  of  error,  and  if  the  parties  to  the 
suit  have  not,  ex  debito  justitiie,  the  right  to  put  the 
rules  and  orders  for  the  amendments  upon  record,  then 
the  superior  court  would  have,  or  would  not  have, 
authority  to  inquire  into  the  propriety  of  the  amend- 
ments, according  as  the  inferior  courts  did  or  did  not 
return,  in  the  particular  instance,  the  order  by  which 
the  amendment  is  made. 

One  of  His  Majesty's  Judges  has  felt  some  doubt 
and  difficulty  in  acceding  to  this  opinion ;  but,  upon^ 
the  whole,  acquiesces  in  its  propriety. 
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Such  being  the  opinion  of  the  Judges  on  the  first        1832. 
question  submitted  to  them  by  your  Lordships,  it  becomes      mellish 
unnecessary  for  them  to  offer  any  upon  the  second.  _     ^- 

•  ■  xLICHARDSON 

Lord  Tenterden: — My  Lords,  Agreeing,  as  I  do,    j^^^  ^^^^^^ 
with  the  opinion  that  has  just  been  delivered,  it  is  not     a?  Jt 
necessary  for  me  to  trouble  your  Lordships  at  any  length. 
It  may  be  some  satisfaction  for  your  Lordships  to  know* 
that  the  Lord  Chancellor  is  of  the  opinion  you  have  just 
heard,  and  so  is  the  noble  and  learned  lord,  the  Chief 
Baron,  who  has  read  the  case,  and  so  is  the  noble  and 
learned  Earl  (Eldon),  who  was  present  when  the  case 
-was  first  argued.     If  the  House  could  entertain  an 
inquiry  into  the  propriety  of  amendments  made  in 
courts  of  record,  any  other  court  sitting  as  a  court  of 
error  might  do  so ;  yet  this  is  the  first  instance  in  which 
any  attempt  has  been  made  to  place  on  the  record,  for 
the  sake  of  the  revision  of  a  court  of  error,  any  thing 
more  than  the  pleadings  and  judgment  of  the  court  be- 
low.    If  a  court  of  error  could  have  the  right  to  in- 
quire into  the  propriety  of  any  interlineations  made  in 
the  judgment  of  a  court  below,  we  should,  before  this 
time,  have  had  some  instances  of  that  sort.     But,  as  I 
have  before  observed,  there  are  none.     And  if  once 
the  precedent  is  introduced  of  inquiring  into  the  pro- 
priety of  interlocutory  matters,  I  am  afraid  that  courts 
of  error  will  grant  no  writs  of  error  that  may  not  be 
made  the  means  of  delaying  the  interests  of  justice, 
and  putting  the  parties  to  needless  expense.      It  is 
with  great  satisfaction  that  I  have  heard  the  opinions 
of  His  Majesty's  Judges  on  this  occasion,  and  that  I 
now  move  your  Lordships  to  affirm  the  judgment  of  the 
Court  below.     Another  question  might  arise  on  the 
subject  of  costs,  but  as  the  Court  of  King's  Bench  has 
put  the  question  on  the  record,  I  shall  submit  that  this 
judgment  be  affirmed  without  costs. 

Judgment  affirmed  accordingly. 
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June  35* 


APPEAL 

FROM  THE   COURT   OF   SESSION. 


Baillie  V.  Grant* 

A.  contracted  a  debt,  and  afterwards  became  a  trader:  ike 
debt  remained  unpaid :  he  went  out  of  trade^  and  then  caur 
mitted  an  act  of  bankruptcy.  Held  that  a  commissioB  of 
bankruptcy  could  be  maintained  upon  such  debt  and  act  of 
bankruptcy. 

Mon^j,  Lord  Chief  Justice  Tindal : — The  question  proposed 
by  your  Lordships  to  His  Majesty's  Judges,  is  this :  A. 
not  a  trader,  becomes  indebted  to  B.  to  the  amount  of 
100/.  A.  afterwards  becomes  a  trader,  and  ceases  to 
be  a  trader,  never  having  paid  his  debt  to  B.  After 
ceasing  to  be  a  trader  he  commits  an  act  of  bank- 
ruptcy :  can  B.  support  a  commission  against  him  upon 
his  debt  and  that  act  of  bankruptcy  ? 

Upon  this  question,  the  Judges,  who  have  heard  the 
argument  at  your  Lordships*  bar,  are  of  opinon,  that  a 
commission  may  be  supported  against  A.  upon  the  debt 
and  act  of  bankruptcy  above  supposed.  It  has  been  de- 
cided, and  has  long  been  considered  as  law,  that  a  debt 
contracted  before  a  man  enters  into  trade,  but  continuing 
unpaid  at  and  after  the  time  he  is  in  trade,  is  a  sufficient 
debt  to  support  a  commission  taken  out  against  him  upon 
an  act  of  bankruptcy  committed  whilst  he  is  a  trader. 
See  the  case  of  Butcher  v.  Easto^  Doug.  295.  It  has 
also  been  established  beyond  dispute,  that  a  petitioning 
creditor's  debt,  contracted  during  the  trading  of  the 
debtor,  will  support  a  commission  taken  out  against 
him  on  an  act  of  bankruptcy  committed  after  the  trad- 
ing has  ceased.  This  point  has  been  settled  to  be  the 
law  by  various  decisions,  commencing  with  that  of 


^ 
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HeyloTYn  HaUy^Blmer's  Report8»325yand  ending  with  isd2. 
that  of  Es  parte  Bamfordy  15  Ves.  4AQ.  But  it  is 
contended,  lliat  although  each  of  these  propositions  be 
true  separately,  yet  that  no-  inference  can .  be  drawn 
from  them  that  the  debt  contracted  <  before  the  tradings 
but  subsisting  during  its  continuance,*  and  the  act  of 
bankruptcy  committed  ajhr  the  trading,  wilLsupport  a 
commissicm.  We  think,  however,  that  no^vi^dior 
substantial '.distinction,  in  this^  respect,  can  be  drawn 
between  the  debt  contracted  before,  and  that  contracted 
during  the  trading*  The  debt  contracted  before  trade, 
but  remaining  unpaid. at  and  after  the  time  the  debtor 
enters  into  trade,  appears  to  .us  to  be  a  subsisting  debt 
for.  every  purpose,  and  subject  to  every,  consequence 
which .belcoigs  to  a. debt;  originallyr contracted  during 
trade*.  It  is  the.  same  with  respect  to  the  trader's 
ability  to  carry  on  his^  trad^.  The  moneys  lent,  to  i  the 
person  who  afterwards  commences  trader  may  be,  .and 
often  is,  the  capital  upon  which  the  trade  itself  is  canied 
on.  At. all  events,  the  credit  given  to  the  trader,  hy 
tiie  fSorbearing  to  demand  repayment,  is  onet  of  ^  the 
sources  from  whicb  suck  capital  is  derived,  and  isrtke 
same  in  e&ct  as  a  newv  loauwi  Agaiui.the  debt  is  at*^ 
tended  in  both  cases  with  the  same  conaequenoes  as  ta 
the  trader's  abilily  to  repay  it,  for  in  each  the  power  ofi 
repayment  is  equally  affected  by  the!  succesa  on  failure 
of  the  trader.  No  one  would  contend^  that  a  ^  debt 
contracted  during  the  period  of  trading,  though  not  & 
trade  debt^bi^. contracted  for. private  purposes,  and 
applied  to  private  occasions  perfectly  distinct  from,  the 
trade^^  is  to  be.considered.as  differing,  in  any  respect 
from  a  debt^contracted  in  the  course  of  the  tnade  itself*: 
It  seems,  therefore,  rather  an  artificial  distinction^  than 
a  substantial  difference,  to  hold  that  the  debt  contracted 
after  the  trading  has  commenced  shall  support   the 
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1 832.       commission  taken  out  upon  an  act  of  bankruptcy,  com- 
^T"^'    '      mitted  after  the  trading:  has  ceased,  but  that  the  debt 

Baillie  ^  ' 

^;  contracted  before  the  trading, though  continuing  after- 

Grant.      wards,  shall  not  be  attended  with  the  same  consequences* 
If  a  commission  cannot  be  supported  under  these  cir- 
cumstances, a  trader,  by  giving  up  his  trade,  which 
is  a  voluntary  act  on  his  part,  would  have  the  power 
of  depriving  his  former  creditors  of  the  benefit  of  en- 
forcing an  equal  distribution  of  his  effects  amongst  all 
his  creditors,  and  would  be  enabled  to  pay  his  subse- 
quent creditors  out  of  the  very  funds  furnished  or  in- 
creased by  those  who  were  his  creditors  before  he 
began  trade.      And  upon  referring  to  the  bankrupt 
acts,  there  does  not  appear  to  be  any  distinction  be- 
tween these  two  classes  of  creditors,  as  to  the  right  to 
petition  for  a  commission.     The  first  statute  which 
mentions  a  commission,  is  the  13  Elliz.  c.  7»  s*  S>  which 
states,  in  the  most  general  terms,  that  '^the  Lord 
Chancellor  for  the  time  being,  upon  every  comphmt 
made  in  writing  against  such  person  or  persons  being 
bankrupt,  as  is  before  defined,  shall  have  full  power,  by 
commission,  under  the  great  seal,  to  name,  assign,  and 
appoint  the  persons  therein  described  ;'*  and  ail  the 
subsequent  statutes  contain  an  enactment  similar  in 
effect  to  that  in  the  6  Geo.  4,  (the  present  Bankrupt 
Act),  that  the  Lord  Chancellor  shall  have  power,  upon 
petition  made  to  him  in  writing  against  any  trader 
committing  an  act  of  bankruptcy  "  by  any  creditor  or 
creditors  of  such  trader,"  to   issue  his  commission: 
words   which  comprehend  equally  all  creditors   for 
debts  existing  during  the  trading,  whether  contracted 
before  or  after  the  commencement  of  the  trading.    The 
principal  stress  of  the  argument  at  your  Lordships'  bar 
was  placed,  first,  upon  the  precise  language  used  by  the 
judges  in  the  cases  above  referred  to,  wherein  they 
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assigned  the  reason  for  their  opinion,  that  the  debt  1832« 
grew  during  the  trading.  But  in  those  cases,  the  Judges 
speak  with  reference  to  the  particular  facts  of  the 
cases  immediately  before  them,  and  such  expressions 
afford  no  necessary  inference,  that  if  the  cases  then 
under  discussion  had,  like  the  present,  been  cases  of  a 
debt  remaining  and  continuing  during  the  trading,  their 
conclusion  drawn  from  the  other  facts  would  not  have 
been  precisely  the  same.  Again,  it  has  been  argued, 
that  the  statutes  only  authorize  the  suing  out  a  com- 
mission against  a  person  ^^  using"  the  trade  of  mer- 
chandise, by  buying  and  selling,  &c,  and  that  the 
ground  on  which  a  commission  is  allowed  to  be  sued 
out  on  an  act  of  bankruptcy,  committed  by  the  debtor 
after  he  has  ceased  to  trade,  is,  that  he  cannot  be  con- 
sidered as  having  left  off  trade  whilst  any  of  the  debts 
that  he  contracted  during  trade  are  still  unpaid.  But 
if  the  debts  contracted  before,  but  continuing  after,  are 
virtually  and  substantially  the  debts  of  the  trader  whilst 
a  trader,  as  we  think  they  are,  the  words  of  the  statutes, 
which  are  allowed  to  extend  to  the  one,  ought,  in 
reason,  to  be  held  to  include  the  other  also.  Upon  the 
whole,  we  think,  that  both  upon  the  reasonableness  of 
the  thing,  and  also  upon  the  proper  construction  of  the 
bankrupt  acts,  a  commission  may  well  be  supported 
under  the  circumstances  supposed  in  the  case  submitted 
to  us  by  this  House. 

The  Lord  Chancellor : — My  Lords,  the  only  point  in 
this  case  is  that  which  has  been  submitted  to  the 
Judges.  It  appeared  to  me  that  it  should  be  argued 
before  them,  and  that  it  was  necessary  the  question 
should  be  decided  by  them,  as  it  turned  upon  a  principle 
equally  applicable  to  Enghsh  as  to  Scotch  bankruptcies, 
and  also  because  no  previous  decision  could  be  found 
entirely  in  point.    As  the  Judges  have  now  given  their 

VOL.  I.  R 
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1832.  opinion,  an  opinion  with  which  I  fully  concur,  I  shall 
move  that  the  interlocutor  be  affirmed ;  but,  in  consi- 
deration that  this  is  a  case  of  the  first  impression, 
that  it  be  affirmed  without  costs. 

* 

Interlocutor  affirmed,  without  Costs. 
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FROM   THE   COURT   OF   SESSION. 

Sir  George  Clerk,  of  Pennycuik,  Bartl  A^^n^t. 
and  others       -        -        -        -        ^jJppellants. 

Dr.  Walteh   Adam,    and  the   Lord! 

Provost  and   Magistrates  of  the  [^Rejjpow&wto. 
City  of  Edinburgh   -         -         .         -J 

While  the  right  of  property  in  a  chattel  is  admitted  to  be  in 
one  person,  the  right  of  possession  of  that  chattel  cannot 
be  absolutely  and  adversely  in  another. 

The  terms  in  which  a  man  puts  a  request  are  not  to  be  con- 
sidered as  conditions  binding  on  him  and  his  issue  to  all 
time  to  use  the  subject  matter  of  that  request  in  a  certain 
manner  and  in  no  other. 


This  was  an  appeal  from  a  decision  of  the  Court  of 
Session  made  under  the  following  circumstances : 

Many  years  ago  a  number  of  gentlemen  instituted 
a  club,  denominated  the  High  School  Club,  the  object 
of  which  was  to  perpetuate  the  recollections  connected 
with  that  institution,  where  the  members  had  received 
the  early  part  of  their  education.  They  were  gene- 
rally persons  of  the  first  respectability,  and  displayed 
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touch  zeal  for  the  honour  of  the  establishment  alluded       1832. 
to.    One  of  the  favourite  objects  of  the  club,  at  an       clerk 
early  period,  was  to  offer  a  mark  of  respect  and  grati-     ^^  ^^^^ 
tude  to  the  talents  and  exertions  of  the  late  Dr.  Adam,       Adam 
who  had  long  held  the  office  of  Rector  of  the  High    "^  °^"- 
School.     With  that  view,  at  a  meeting  of  the  club  in 
March  1808,   a  resolution   was   adopted   to  request 
Dr.  Adam  to  allow  his  portrait  to  be  painted  by  the 
late  Sir  Henry  Raeburn,  the  most  eminent  portrait- 
painter  of  Scotland  at  that  time,  in  order,  and  for  the 
special  purpose,  that  the  picture  might  be  placed  in 
the  High  School. 

Accordingly,  on  March  21,  1808,  the  following  let- 
ter of  request  was  addressed  to  Dr.  Adam,  by  three 
xnembers  of  the  club  : 

"  Dear  Sir, 

"  At  a  meeting  of  the  High  School  Club  some  days 

>,  for  the  purpose  of  consulting  how  the  members 

>ould  best  show  you  some  mark  of  their  regard,  we 

appointed  a  committee  for  carrying  the  resolutions 

into  eflFect.     In  pursuance  of  these  resolutions,  we  now 

t>eg  leave  to  request,  in  the  name  of  the  club,  that 

you  will  do  us  the  favour  to  sit  to  Mr.  Raeburn  for 

your  picture.     We  are  anxious  to  place  it  in  the  school 

as  a  memorial  of  our  gratitude — of  the  high  sense  we 

entertain  of  the  advantages  the  public  has  derived  for 

so  many  years  from  your  useful  and  important  labours. 

We  flatter  ourselves  you  will  not  be  disposed  to  refuse 

this  favour,  when  you  reflect  that  we  can  ask  it  from 

no  other  motive  but  those  of  the  most  sincere  regard 

and  esteem ;  and  that  it  may  serve  as  an  inducement 

to  those  who  shall  come  after  you,  to  emulate  the  able 

and  conscientious  discharge  of  your  official  duties,  by 

li  2 
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which  you  have  contributed  so  much  to  extend  the 
fame  of  our  flourishing  seminary. 

(signed)         H.  Home  Drumnwtid. 

Robert  Grceme. 

James  Campbelir 

Dr.  Adam  assented  to  the  request ;  his  portrait  was 
accordingly  painted  by  the  late  Sir  Henry,  then  Mr. 
Raebum,  and  placed  in  a  suitable  frame ;  and  on  the 
9th  of  August  he  wrote  a  letter  to  one  of  the  club,  part 
of  which  was  in  the  following  terms :  "  I  feel  my  desire 
of  prosecuting  this  work  [his  Dictionary]  increased  by 
the   conspicuous   manner    in  which    you    and    your 
friends  have  been  pleased  to  exhibit  me  to  public 
view.    I  went  yesterday  to  Mr.  Raeburn's,  with  a  gen- 
tleman who  was  desirous  to  see  the  picture,  and  found 
it  decorated  with  a  very  splendid  frame,  very  different 
indeed  from  what  it  was  in  at  the  public  exhibition. 
You  have  ordered  every  thing  concerning  it  with  so 
much  propriety,  and  so  far  beyond  my  expectation, 
that  whatever    you   determine   with  respect    to  the 
placing  of  it,  and  the  inscription,  will  be  quite  agree- 
able to  me.     I  have  only  to  request  that  the  names  of 
those  gentlemen  who  have  done  me  so  great  honour 
may  be  recorded  ;  and  that  their  reasons  for  doing  so, 
which  you  so  handsomely  expressed  in  your  first  letter 
to  me  on  the  subject,  may  be  shortly  mentioned.     The 
shorter  and  the  more  simple  the  inscription  is  made, 
the  better." 

But  before  any  measure  had  been  adopted  for 
placing  the  portrait  in  the  situation  for  which  it  was 
intended,  Dr.  Adam  died.  The  members  of  the  club 
afterwards  applied  to  the  Magistrates  of  Edinburgh, 
by  petition,  for  authority  to  place  the  painting  in  the 
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High  School.     Their  petition  to  the  Magistrates  was 
thus  expressed : 

"  Unto  the  Riffht  Honourable  the  Lord  Provost  and 
Magistrates  of  Edinburgh,  the  Petition  of  Sir 
George  Clerk,  Baronet,  (Pennycuik),  John 
Brougham,  and  others  therein  named, 

"  Showeth,  That  your  petitioners,  in  the  year  1808, 
having  requested  the  late  Dr.  Adam,  rector  of  the 
High  School  of  Edinburgh,  to  allow  his  portrait  to  be 
drawn  at  their  expense,  as  a  mark  of  their  gratitude 
and  respect  for  his  meritorious  discharge  of  his  official 
duties,  Mr.  Raeburn  of  this  city  was  accordingly  em- 
ployed for  this  purpose :  that  a  personal  application 
having  been  made  to  Donald  Smith,  Esquire,  then 
Lord  Provost  of  Edinburgh,  for  leave  to  place  this 
portrait  in  the  High  School  library,  that  gentleman 
was  pleased  to  express  himself  favourable  to  their 
wishes. 

"  That  the  petitioners  were  not  then  fully  prepared 
to  avail  themselves  of  the  chief  magistrate's  permis- 
sion ;  but  that  their  portrait  being  now  framed,  with  a 
suitable  inscription,  is  ready  to  be  placed  in  the 
library  as  soon  as  leave  shall  be  obtained  to  that 
effect. 

"  May  it  therefore  please  your  lordship  and  honouro 
to  grant  leave,  by  a  regular  act  of  council,  to  the 
petitioners,  to  place  the  said  portrait  of  Dr.  Adam, 
Eurknowledging,  in  your  deliverance  hereon,  that  the 
property  of  the  said  portrait  remains  in  the  petitioners, 
smd  that  they,  or  the  majority  of  the  survivors  of  them, 
may  at  any  time  hereafter  dispose  of  the  same  as  they 
shdl  think  fit ;  and  that  the  said  portrait  shall  not  be 
at  the  disposal  of  the  said  Magistrates  of  Edinburgh 
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during  the  survivance  of  any  of  the  petitioners ;  and 
that,  failing  them  and  all  provision  of  theirs  to  the  con- 
trary, the  Magistrates  shall  then  preserve  the  same  in 
perpetuam  rei  metnoriam.    Signed  in  our  name  and  by 

our  appointment. 

"  H.  Home  Drumnumd'' 

The  Magistrates  did  not  cause  the  petition  to  be  in- 
timated to  the  present  claimant,  the  son  of  Dr.  Adam, 
and  accordingly  he  was  no  party  to  the  proceedings. 
An  act  of  council  was  passed  in  the  following  terms : 

"  Edinburgh,  25th  April  1810.— Read  petition  for 
Sir  George  Clerk,  baronet,  &c. ;  which  petition  hav- 
ing been  considered  by  the  Magistrates  and  Council, 
they  granted  liberty  to  the  petitioners  to  place  the  said 
portrait  of  Dr.  Adam  in  the  High  School  library,  on 
the  terms  and  conditions  before  mentioned." 

The  portrait  was  shortly  afterwards  placed  in  the 
High  School  library.  It  remained  there  till  a  new 
and  more  elegant  building  was  erected  on  the  Calton 
Hill,  as  the  High  School  of  Edinburgh.  Along  will 
the  teachers,  and  scholars,  and  library,  the  portrait  of 
Dr.  Adam  was  removed  to  the  new  apartments  frcnn 
the  old  premises. 

On  June  12,  1829}  &  letter  was  sent  to  the  Lord 
Provost,  referring  him  to  the  Minute  on  the  record  of 
the  Town  Council's  proceedings  of  the  25th  April 
1810,  for  the  conditions  on  which  the  picture  was 
placed  in  the  High  School.  This  letter  was  written 
by  Mr.  R.  Greeme,  one  of  the  Appellants,  on  behalf  of 
the  rest,  and  was  sent  for  the  purpose  of  obtaining  an 
order  from  the  Town  Council  for  placing  the  picture  at 
the  disposal  of  the  club. 

Shortly  afterwards,  a  petition  was  presented  to  the 
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Magistrntesy  by  Mr.   H.  Home  Drummond,  setting       Y8S2. 
forth,  that,  in  the  year  1810,    a  picture  of  the  late       clebk 
Dr.  Adam,  rector  of  the  High  School,  the  property  of    ^^  ©^w 
the  petitioner,   and  of  certain  other  persons  whose       adIm 
Qames  are  inscribed  on  the  frame  of  the  said  picture,     "^  otlw»- 
in  consequence  of  Dr.  Adam's  request,  was  placed  in 
the  High  School  library,  with  consent  of  the  Lord 
Provost  and  Magistrates,  but  under  the  express  condi- 
ion  and  reservation,  that  the  said  portrait  should  not 
[>e  at  the  disposal  of  the  said  Magistrates  during  the 
iurvivance  of  any  of  the  said  parties,  all  as  more  par- 
ticularly set  forth  in  a  petition  by  them  presented  to 
the  Lord  Provost  and  Magistrates  in  the  year  afore- 
said ;  which  petition  was  considered  by  the  said  Lord 
Provost  and  Magistrates,  and  liberty  given,  by  Act 
of  Council  of  date  April  25,  1810,  to  place  the  said 
portrait  in  the  library,  on  the  terms  and  conditions 
mentioned  in  the  said  petition ;  and  praying,  that  as 
the  High  School  library  was  now  disused,  the  peti- 
tioner, and  those  for  whom  he  applied,  should  resume 
possession  of  the  picture. 

The  Respondent,  the  son  of  the  late  Dr.  Adam,  having 
learnt  what  was  going  on,  immediately  instituted  an 
inquiry  into  the  nature  of  the  original  transaction  be- 
tween his  father  and  the  club ;  and  about  the  l6th  or 
17th  of  December  1829,  discovered  the  letter  of  21st 
March  1808. 

The  Lord  Provost,  on  January  9,  1830,  wrote  upon 
the  subject  to  Mr.  Graeme,  and  afterwards  a  meeting 
of  the  members  of  the  club  was  held,  when  the  follow- 
ing resolution  passed : 

"  Edinburgh,  18th  January  1830. — At  a  meeting 
this  day  of  the  proprietors  of  Dr.  Adam's  picture,  the 
Lord  Provost's  note  of  the  9th  January  to  Mr.  Grasme 
was  laid  before  them. 
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*•  Mr.  Graeme  was  requested  to  return  thanks  to 
the  Lord  Provost  for  his  polite  communication,  and  to 
express  the  regret  of  the  proprietors  that  they  cannot 
comply  with  the  wishes  of  the  committee  of  council, 
by  allowing  the  picture  to  be  put  up  in  the  hall  of  the 
New  High  School,  until  it  should  descend  to  the  sur- 
vivor of  the  subscribers. 

"  Mr.  Graeme  was  farther  requested,  on  the  part  of 
the  proprietors  of  the  picture,  to  renew  his  applica- 
tion to  the  Lord  Provost,  to  give  the  necessary  in- 
structions for  sending  the  picture,  as  soon  as  conve- 
nient, to  Mr.  Colvin  Smith's  house,  York-place,  Edin- 
burgh." 

In  reply  to  this  resolution,  and  an  accompanying 
letter  of  the  same  import,  the  Respondent,  Dr.  Walter 
Adam,  wrote  a  letter  to  the  Lord  Provost,  in  which, 
among  other  things,  he  observed,  that  his  claim  could 
not  be  affected  by  the  act  of  the  town  council  of  the 
25th  April  1810,  as  his  father  was  then  dead,  and  his 
representatives  had  not  been  consulted  on  the  occa- 
sion, for  if  they  had,  he  felt  assured  they  would  never 
have  consented  to  any  such  conditions  as  were  at  that 
time  obtained  by  the  gentlemen  of  the  club. 

Further  communications  took  place  on  both  sides, 
and  to  put  an  end  to  the  dispute,  the  Magistrates  and 
Town  Council  of  the  city  of  Edinburgh  raised  the 
present  action  of  multiplepoinding. 

The  present  claimant  demanded  and  insisted  thathia 
father's  portrait  should,  in  the  terms  of  its  original 
destination,  remain  in  the  High  School  of  Edinburgh, 
under  the  protection  of  the  Magistrates  and  Council 
of  the  city,  who  are  patrons  of  the  seminary. 

The  Lord  Ordinary  (Corehouse),  on  2d  March  1831, 
pronounced  an  interlocutor  in  favour  of  the  Appellants, 
finding  that  the  picture  v?  as  their  property,  and  that  the 
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intention  expressed  by  them  of  placing  it  in  the  library 
of  the  High  School  was  not  a  condition  stipulated. 
Against  this  interlocutor,  Dr.  Adam  appealed  to  the  First 
Division  of  the  Court  of  Session.  The  Judges  of  that 
Court,  with  the  exception  of  Lord  Gillies,  pronounced 
the  following  judgment :  "  They  adhere  to  the  inter- 
locutor reclaimed  against,  in  so  far  as  it  finds  that  the 
picture  in  question  is  the  property  of  the  claimants,  the 
members  of  the  High  School  Club  :  but,  quoad  uUrUy 
they  alter  the  said  interlocutor,  and  find  that  it  was  an 
implied  condition  in  the  treaty  betwixt  the  Club  and 
the  late  Dr.  Alexander  Adam,  when  he  sat  for  his 
picture  to  the  late  Mr.  Henry  Raeburn,  that  the  por- 
trait was  to  be  placed  in  the  High  School  of  Edin- 
burgh, as  a  memorial  of  the  high  sense  the  claimants 
entertained  of  the  advantages  the  public  derived  from 
his  useful  and  important  labours,  and  as  an  induce- 
ment to  those  who  might  come  after  him  to  emulate 
the  able  and  conscientious  discharge  of  his  official 
duties,  by  which  he  had  contributed  so  much  to  ex- 
tend the  fame  of  the  High  School ;  and  they  accord- 
ingly decern  and  declare,  that  the  said  picture  shall 
remain  in  the  High  School  of  Edinburgh  in  perpetuam 
rei  memoriamj  and  that  the  Magistrates  and  Council  of 
the  city  of  Edinburgh,  as  the  patrons  of  that  seminary, 
shall  be  answerable  that  it  is  properly  placed  therein, 
agreeably  to  the  object  in  view,  and  carefully  pro- 
tected from  all  injury  :  Find  no  expenses  due  by  either 
of  the  parties." 

The  Appellants  now  appealed  against  that  part  of 
the  decree  which  ordered  the  picture  to  remain  for 
ever  in  the  High  School  of  Edinburgh. 

The  Lord  Advocate  and  Mr.  Serjeant  Spankie  were 
heard  on  the  part  of  the  Appellants,  and  Dr.  Lushing- 
ton  on  the  part  of  the  Respondents.     It  was  contended 
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for  the  latter,  that  Dr.  Walter  Adam,  being  the  natural 
as  well  as  legal  representative  of  his  father,  was  enti- 
tled not  only  to  enforce  all  contracts  made  with  his 
father,  but  to  take  care  that  whatever  would  contribute 
to  the  fame  or  honour  of  his  father  was  duly  pie- 
served  ;  that  Dr.  Alexander  Adam  had  only  sat  for  his 
picture  upon  condition  of  its  being  placed  in  the  High 
School  of  Edinburgh ;  and  that  to  preserve  and  perpe- 
tuate his  fame,  as  well  as  to  be  an  incitement  to  exer- 
tion among  his  successors,  it  was  right  that  the  picture 
should  be  placed  there,  and  that  such  bad  been  the 
original  intention  of  the  parties,  who  were  not  released 
from  their  contract  by  the  mere  circumstance  of  the 
change  of  the  room  in  which  the  High  School  was 
held.  For  the  Appellants  it  was  insisted,  that  no  such 
contract  had  been  entered  into ;  and,  on  the  contrary, 
that  Dr.  Alexander  Adam  had,  by  the  letter  of  the 
lUth  of  August,  left  the  whole  matter  entirely  at  the 
discretion  of  the  members  of  the  Club ;  that  the  pro- 
perty in  the  picture  was  in  them ;  and  that  property, 
without  the  right  of  possession,  and  without  the  means 
of  enjoyment,  (for  they  could  only  enter  the  High 
School  by  favour),  was  a  thing  unknown  to  the  law : 
and  further,  that  admitting  the  right  of  a  son,  as  re- 
presentative of  his  father,  to  be  such  as  it  was  claimed, 
there  was  no  ground  whatever  made  out  for  the  exer* 
cise  of  that  right  in  the  present  instance,  as  there  was 
not  the  slightest  pretence  for  saying  that  the  Appellants 
wished  to  dispose  of  the  picture  in  any  manner  dero- 
gatory to  the  fame  of  Dr.  Alexander  Adam,  for  whose 
memory  they  still  entertained  the  highest  respect. 


Judgment.        The  Lord  Chancellor ^  after  stating  the  circumstances 

Juwlr^'     under  which  the  case  came  before  the  House,  said 

that  he  entirely  agreed  with  the  interlocutor  of  the 
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LfOrd  Ordinary,  and  of  course,  therefore,  dissented 
from  the  judgment  of  the  Court  of  Session,  who, 
though  they  had  admitted  the  question  of  property, 
had  held  that  Dr«  Alexander  Adam  had  sat  for  his 
picture  upon  a  certain  condition,  and  decreed  the  per- 
formance of  it.  Now,  what  kind  of  property  in  a 
personal  chattel  could  a  man  be  said  to  have,  if,  at 
the  same  time,  it  was  affirmed  with  respect  to  the 
same  chattel,  that  there  was  in  other  persons  a  right 
inconsistent  with  any  one  incident  of  property.  So 
new  and  extraordinary  a  species  of  right  required  the 
strongest  proof  to  support  its  existence.  What  was 
the  proof  here  r  The  Respondents  say  that  Dr.  Alex- 
ander Adam  sat  for  his  picture  on  an  implied  condi- 
tion that  it  was  to  be  used  only  in  a  certain  way.  It 
is  not  said  that  that  condition  vested  a  joint  property 
in  the  picture  in  him  and  his  family  with  the  members 
of  the  Club  at  whose  request  it  was  taken ;  but  the 
judgment,  referring  to  the  point  of  property,  says  that 
it  is  in  the  Appellants  alone.  The  letter  of  the  21st 
March,  the  sitting  in  consequence  of  that  letter,  and 
the  letter  of  the  9th  August,  were  all  of  them  evidence 
on  the  point  of  property  in  favour  of  the  claimants.  It 
was  impossible  to  say  that  the  terms  in  which  a  man 
put  a  request,  were  to  be  considered  as  conditions  that 
were  to  bind  him  and  his  issue  to  all  time  to  use  the 
thing  which  was  the  subject  of  that  request  in  a  cer- 
tain manner,  and  in  no  other.  These  were  merely 
matters  of  courtesy  and  feeling,  with  which  the  law 
could  not  interfere.  The  letter  of  the  9th  of  August 
was  important  to  be  considered.  The  representatives 
of  Dr.  Adam  could  not  stand  in  a  better  situation  than 
he  himself  did.  That  letter  gave  the  Doctor  no  such 
right  as  that  which  was  now  claimed  by  the  Respond- 
ent, Dr.  Walter  Adam.    The  right  of  property  in  these 
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gentlemen  was  admitted.  Of  what  use  was  that  right 
when  totally  severed  from  the  means  of  the  enjoyment 
of  that  property.  These  gentlemen,  in  consequence  of 
the  picture,  which  was  their  property,  being  in  the 
school-room,  could  not  possess  any  right  whatever 
over  the  school,  which  belonged  to  the  Magistrates 
alone,  and  could  not  even  go  in  to  see  their  own  pic- 
ture except  as  a  matter  of  grace  and  favour.  The 
doctrine  put  forward  by  the  Court  of  Session  could  not 
be  supported.  The  interlocutor  of  the  Lord  Ordinary 
must  therefore  remain,  and  the  judgment  of  the  Court 
of  Session  be  partly  reversed.  He  had  no  doubt  that 
this  picture  would  be  dealt  with  most  properly  by  the 
Appellants,  and  the  property  would  be  as  safe  in  their 
hands  from  any  neglect  whatever,  as  it  would  in  the 
hands  of  any  other  persons.  He  believed,  too,  that  the 
costs  of  these  proceedings  would  not  be  borne  by  Dr. 
Walter  Adam. 

Judgment  of  the  Court  of  Session  reversed  as  to 
that  part  which  directed  that  the  picture  should  for 
ever  remain  in  the  High  School  of  Edinburgh. 
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APPEAL 


FROM  THE  COURT  OF  CHANCEUV  IN  IRELAND. 


Cornelius  Duffy 
Robert  Orr  and  Others 


Appellant. 
Respondents,  (a) 


A,,  a  creditor  of  a  firm,  held  securities  from  one  of  its  mem- 
bers for  monies  advanced  by  him,  at  different  times,  to  the 
firm,  but  claimed  a  balance  beyond  what  those  securities 
would  cover.  All  the  creditors  of  the  firm  agreed  to  accept 
a  composition  ''of  75.  for  every  20s.  due  to  the  said  cre- 
ditors respectively."  A.  was  the  first  to  sign  this  deed ; 
but  added  to  his  signature  the  words,  "  without  prejudice 
to  any  securities  whatever  that  I  hold."  The  other  cre- 
ditors signed,  in  their  respective  order,  under  A.*s  signa- 
ture. Held,  that  such  a  composition,  thus  accepted,  did 
not  affect  the  rights  of  A.  upon  his  previous  securities,  but 
only  related  to  the  balance  beyond  the  sum  they  would 
cover,  and  that  he  might  afterwards  enforce  those  securities 
in  equity. 


1832. 
Ddfft 

V, 
ORft 

and  others* 


A  COMMERCIAL  partnership,  consisting  of  John 
Duffy,  senior,  Cornelius  Duffy,  the  Appellant,  and 
John  Duffy,  junior,  was  formed,  in  the  year  1812,  for. 
the  purpose  of  carrying  on  the  business  of  calico 
printers,  at  Balls-bridge,  near  the  city  of  Dublin, 
and  at  Bridge-street,  in  that  city. 

Soon  after  its  formation,  the  firm  became  embar- 
rassed, and  the  Respondent,  Robert  Orr,  being  con- 
nected by  marriage  with  the  members  of  it,  and  being 
possessed  of  considerable  property,  was  applied  to,  in 


(a)   This  case  was  decided  in  the  Session  1831,  but  was  acci- 
dentally omitted. 
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the  years  1812,  1813,  and  1814,  by  the  partners  in 
the  firm,  but  particularly  by  the  Appellant,  who  ex- 
clusively managed  the  money  concerns  of  the  firm,  for 
pecuniary  assistance.  He  assisted  the  firm  with  ad- 
vances of  money  and  credits,  up  to  the  year  1814,  to 
the  amount  of  upwards  of  30,000/.  About  the  middle 
of  that  year,  the  embarrassments  of  the  firm  increased, 
and  Orr,  having  declined  to  advance  to  them  further 
sums,  without  security,  it  was  proposed  by  Cornelius 
Duffy,  that  Orr  should  accept,  as  some  security  for  his 
then  advances,  and  for  the  further  advances  which  he 
was  solicited  by  the  Appellant  to  make,  a  mortgage  of 
a  part  of  the  property  of  the  firm,  called  the  Balls- 
bridge  concerns,  for  the  sum  of  10,000/. ;  a  mortgage 
of  another  property,  called  the  Bridge-street  concerns, 
for  a  sum  of  5,000/. ;  and  a  mortgage  of  an  estate 
in  the  county  of  Galway,  belonging  to  the  Appellant, 
for  the  sum  of  10,000/.  The  Respondent,  Orr,  agreed 
to  comply  with  those  proposals ;  and,  accordingly,  by 
three  indentures,  two  bearing  date  the  2d  of  August 
1814,  and  the  third  bearing  date  the  28th  of  Sep- 
tember 1814,  the  Balls-bridge  concerns,  and  the 
Bridge-street  concerns,  were  mortgaged  to  him. 

The  Galway  estate  was  afterwards  mortgaged  to 
him,  oil  the  5th  of  November  in  that  year,  for  10,000/. ; 
and,  as  a  further  security,  a  bond  with  warrant  of 
attorney,  in  the  penalty  of  20,000/.,  was  executed  by 
Cornelius  Duffy,  conditioned  for  the  payment  of 
10,000/.  in  February  181 6.  After  the  xiate  of  this 
mortgage,  Orr  advanced  further  sums  to  the  firm, 
which,  however,  became  more  embarrassed,  and  in  the 
beginning  of  1816  proposed  a  composition  of  15s.  in 
the  pound,  which  was  accepted  by  the  creditors,  and 
a  composition  deed  was  accordingly  executed  in  June 
of  that  year.     In  the  beginning  of  1817i  &  docket  was 


ON  APPEALS  AND  WRITS  OF  ERROR. 


i55 


struck  against  them.  In  that  year,  John  Duffy  the 
elder  died  insolvent  Up  to  the  31st  of  July  1817, 
there  was  a  balance  due  to  Orr  of  7,830/.  over  and 
above  the  three  sums  secured  by  mortgage.  On  the 
14th  of  August  in  that  year,  Cornelius  Duffy  wrote  to 
John  Duffy,  junior,  his  partner,  a  letter,  containing 
these  words :  "  The  Galway  property  certainly  has 
nothing  to  do  with  the  creditors ;  ^at  part  only  con- 
cerns him  and  I,"  [me.] 

In  August  and  September,  1817,  various  meetings 
of  the  creditors  of  the  firm  were  convened,  at  which 
the  accounts  were  investigated,  and  Orr  was  pressed 
by  the  creditors,  and  by  Appellant  and  John  Duffy,  to 
accept  a  conveyance  of  the  equity  of  redemption  of 
the  mortgaged  properties  in  Dublin,  in  full  satisfaction 
of  the  sums  for  which  they  were  respectively  mort- 
gaged, leaving  him  a  creditor  upon  the  general  funds 
of  the  firm  for  7»830/. ;  and  it  was  further  proposed, 
by  Cornelius  and  John  Duffy,  junior,  that  Orr  and  the 
other  creditors  should  accept  a  composition  of  7^*  in 
the  pound ;  Orr  receiving  such  composition  on  the 
said  sum  of  7,830/.,  the  balance  due  after  deducting 
the  sums  for  which  he  had  agreed  to  accept  satisfac- 
tion and  security  as  aforesaid.  The  creditors,  how- 
ever, before  they  acceded  to  a  composition,  insisted 
on  Appellant's  retiring  from  the  firm  ;  and  it  was  pro« 
posed  and  agreed  that  Appellant,  upon  retiring,  should 
be  released  from  all  demnnds  in  respect  of  the  debts 
then  due.  These  proposals  being  agreed  to,  the 
arrangement  was  carried  into  execution,  by  an  in- 
denture, bearing  date  the  18th  September  1817,  made 
between  Cornelius  Duffy  of  the  first  part,  the  creditors 
of  the  firm  of  Duffy  and  Sons  of  the  second  part,  and 
John  Duffy  the  younger  of  the  third  part,  reciting  the 
composition  concluded  in  1816,  and  that  Cornelius 
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1832.       Duflfy  and  John  Duffy,  as  surviving  partners  of  the 
firm,  were,   from  sundry  misfortunes  in  trade  lately 
sustained  by  them,  unable  to  discharge  the  said  com- 
position, and  reciting  that  the  creditors,  parties  thereto, 
after  due  examination  into  the  affairs  of  the  partner- 
ship, had  agreed  to  accept  a  composition  from  them 
of  7^.  in  the  pound,  to  be  secured  by  the  promissory 
notes  of  the  said  John  Duffy  alone,  in  full  satisfaction 
and  discharge  of  their  several  debts ;  which  composi- 
tion was  to  be  divided  into  five  equal  shares,  payable 
in  six,  nine,  twelve,  fifteen,  and  eighteen  months.   And 
that  it  was  further  agreed  between  Cornelius  and  John 
Duffy,  that  the  said  co-partnership  should  be  forthwith 
dissolved ;  and  that  the  stock,  debts,  &c.  should  be 
vested  in  and  made  over  to  John  Duffy,  to  enable  him 
to  pay  the  composition  notes,  so  to  be  executed  by  him 
as  aforesaid.     The  indenture  witnessed  that  the  several 
persons  who  had  subscribed  it,  being  creditors  of  the 
original  firm  of  John  Duffy  and  Sons,  or  of  Cornelius  and 
John  Duffy,  so  continuing  to  trade  under  the  said  firm 
as  aforesaid,  thereby  covenanted  to  accept  the  sum  of 
7  5.  so  secured  as  aforesaid,  in  full  discharge  and  satis- 
faction of  the  debts  due  from  the  original  firm  of  John 
Duffy  and  Sons,  or  from  the  said  Cornelius  and  John 
Duffy,  so  continuing  to  trade  under  the  said  firm  as 
aforesaid,    or  for    which  they    were   in  any  manner 
responsible.      And   Cornelius  Duffy    was    absolutely 
released  frojn  any  debt  due  on  account  of  the  firm  of 
Duffy  and  Sons,  or  that  of  Cornelius  and  John  Dufl^. 
This  deed  was  executed  by  the  Respondent,  Robert 
Orr,  as  one  of  the  creditors  of  the  firm  of  Duffy  and 
Sons,  but  expressly  without  prejudice  to  any  secu- 
rities whatever  that  he  held. 

Promissory  notes  were  accordingly  given  by  John 
Duffy,  junior,  to  the  several  creditors,  for  the  amount 
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of  the  compositioD  on  their  respective  debts,  and  were  1 832. 
indorsed  by  the  Respondent,  Robert  Orr  ;  and  it  was  ddffy 
on  the  faith  of  his   credit  alone  that  the   creditors         ^*'- 

Orr 

accepted  such  compromise.  and  others. 

In  further  pursuance  of  the  said  arrangement,  by 
two  several  indentures  respectively  bearing  date  he  6th 
Nov.lSiy^the  equity  of  redemption  in  the  said  premises 
at  Ball's-bridge,  and  in  the  said  premises  at  Bridge- 
street,  was  conveyed  to  the  Respondent,  Robert  Orr, 
in  discharge  of  the  said  sums  of  10,000/.  and  5,000/. 
respectively,  making  together  the  sum  of  15,000/.  part 
of  his  demand  against  the  said  firm. 

Appellant  for  several  years  acquiesced  in  the  deeds, 
and  conformed  thereto  and  acted  thereon;  but  in 
August  1822  declined  to  pay  Orr  any  further  interest. 
Orr,  therefore,  in  1824,  filed  a  Bill  in  the  High  Court 
of  Chancery,  in  Ireland,  against  Appellant  and  others, 
for  a  foreclosure  of  the  mortgage  on  the  Gal  way 
estate ;  and  also  prayed  the  appointment  of  a  receiver, 
and  an  inquiry  into  prior  incumbrances,  and  the  exe- 
cution of  the  trusts  of  the  deed  of  the  6th  Nov.  I8I7. 

Defendants  appeared  and  answered,  and  witnesses 
were  examined ;  but  before  hearing  of  the  cause,  in 
1826,  the  Appellant  filed  a  Bill  in  the  Court  of  Chan- 
cery in  Ireland,  against  Respondent,  Orr,  John  Duffy, 
and  others,  alleging  that  the  BalFs-bridge  and  the 
Bridge-street  concerns  were  much  more  valuable  than 
die  Respondent,  Orr,  admitted  ;  that  no  accounts  had 
been  settled,  so  as  to  ascertain  the  amount  due ;  and 
that  Appellant  had  been  compelled  to  act  under  the 
fear  of  a  threat  of  bankruptcy.  The  cross  Bill  insisted 
that  the  mortgages  on  the  separate  property  of  the 
Appellant  ought  to  be  considered  as  auxiliary  only  in 
case  of  the  deficiency  of  the  joint  property,  and  that 
Orr  ought  to  be  deemed  to  have  accepted  the  sum  of 
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1832.  7^-  11^  the  pound  as  a  composition  upon  his  whole 
debt  It  prayed  that  Orr  might  be  compelled  to  elect 
between  the  joint  property  of  the  firm  and  the  separate 
property  of  Cornelius  Duffy  j  but  if  he  should  insist 
on  a  right  to  resort  to  the  separate  property,  as  well  as 
to  the  joint  property,  for  payment  of  his  demands  on 
the  firm,  that  the  several  deeds  of  the  6th  of  November 
1817  might  be  declared  void,  and  the  premises  called 
the  Ball's-bridge  concern,  and  the  firidge^^street  con- 
cern, might,  as  well  as  the  Galway  estate,  be  declared 
to  be  still  in  mortgage  to  the  Respondent,  Robert  Orr, 
to  secure  the  balance  due  to  him  from  the  firm ;  but 
that  the  joint  property  might  .be  declared  to  be  the 
fund  principally  liable  to  the  payment  thereof;  and 
that  the  separate  property  of  the  Appellant  might  be 
resorted  to  only  in  the  event  of  the  joint  proper^  of 
the  Appellant  proving  insufficient  to  pay  the  balance; 
and  that  the  balance  might  be  ascertained,  and  thit 
various  accounts  therein  particularly  mentioned  might 
be  taken,  and  that  upon  payment  of  the  mm  ascer* 
tained  to  be  due,  the  Respondent,  Robert  Orr,  migbt 
be  decreed  to  reconvey  the  mortgaged  property. 

The  Defendants  to  this  Bill  appeared  and  answered, 
and  witnesses  were  examined  on  both  sides. 

The  evidence  offered  by  the  Appellant  in  support  of 
his  Bill  consisted,  in  great  part,  of  the  testimony  of 
different  individuals  on  the  subject  of  die  money  ex- 
pended in  the  buildings  and  machinery  in  the  Ball's- 
bridge  concern,  and  of  the  estimated  value  of  that 
property  for  sale  in  the  year  18 17*  some  of  the  wit- 
nesses examined  on  the  part  of  the  Appellant  repre- 
senting that  in  their  opinion  it  was  then  worth,  to  6d 
sold,  20,000/.  or  ^,000/.,  while  the  witnesses  exa- 
mined on  the  part  of  the  Defendants  estimated  it  as 
then  worth  not  more  than  7,000/.  or  8,000/. 
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Both  causes  came  on  to  be  beard  on  the  92d  day  of 
June  1839,  before  Sir  Anthony  Hart,  Lord  Chan- 
cellor  of  Ireland,  and  on  the  25th  of  June  1829,  his 
Lordship  pronounced  a  decree  in  the  cause  of  ^^Orr  v. 
jDujfy  and  others,"  that  it  be  referred  to  the  Master,  to 
take  an  account  of  what  was  due  to  Orr,  for  principal 
and  interest,  on  the  foot  of  the  deed  of  mortgage  of 
the  Galway  property,  having  reference  to  the  indenture 
of  agreement  of  the  6th  day  of  November  1817.  And 
it  waa  further  ordered,  that  all  persons  having  debts, 
charges,  and  incumbrances  affecting  the  mortgaged 
lands  and  premises  in  the  said  indentures  mentioned, 
prior  to  the  said  indenture  of  the  5th  day  of  November 
1814,  should  be  at  liberty  to  go  in  before  the  Master 
to  prove  and  ascertain  their  demands;  and  that  a 
receiver  should  be  appointed  to  receive  the  rents  and 
profits  of  the  mortgaged  lands  and  premises  in  the 
said  indentures  mentioned. 

On  the  same  day  his  Lordship  pronounced  a  decree 
ia  the  second  cause,  ^^  Duffy  v,  Orr  and  others/' 
whereby  he  directed  the  Bill  filed  by  the  Af^ellant 
to  be  dismissed  with  costs. 

Froin  these  decrees  Cornelius  Duffy  appealed,  pray- 
ing that  the  same  might  be  reversed. 

The  Resppndent,  Robert  Orr,  contended  that  the 
Sftid  decrees  should  be  affirmed^  and  the  said  Appeal 
dismissed  with  costs. 

Sir  Edward  Sugden  and  Mr.  Lynch  were  heard  on 
behalf  of  the  Appellant — After  going  through  the 
circumstances  stated  in  the  case,  they  argued  that  the 
Appellant  stood  merely  in  the  relation  of  a  surety  to 
Robert  Orr ;  that  the  composition  which  the  latter  had 
agreed  to  accept  was  a  composition  in  respect  of  his 
whole  demand  ;  and  that  all  the  partnership  property 
OMght  first  to  be  brought  into  use  before  the  private 
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property  of  the  Appellant  was  resorted  to.  The  deed 
of  I8I7  ought  only  to  stand  for  what  was  jusfly  due, 
and  the  account  of  what  was  due  ought  to  be  taken  on 
all  the  property  of  which  Robert  Orr  was  possessed,  and 
consequently  on  all  the  partnership  property,  whicli 
ought  to  be  first  employed,  and  the  private  property  of 
the  Appellant  ought  only  then  to  stand  as  -a  security 
for  the  balance.  All  the  mortgages  had  the  common 
object  of  securing  to  Robert  Orr  the  fluctuating  ba- 
lance. Now  the  composition  deed  subsequenly  en- 
tered into  was  a  discharge  of  the  principal  -  debtor ; 
and  the  principal  being  discharged,  the  surety  was 
also  released.  That  was  the  rule  adopted  in  the  case 
of  Ea;  parte  GJendimting^  Buck's  Cases  in  Bankruptcy, 
517f  where  the  Court  held,  that  if  a  creditor  executed 
a  deed  of  compromise  with  the  principal  debtor,  the 
surety  was  discharged,  unless  the  remedies  against  him 
were  specially  reserved.  In  the  judgment  of  that  case 
it  was  said,  ^^  Ever  since  Mr.  Richard  Burke's  case, 
the  law  has  been  clearly  settled,  and  it  is  now  per- 
fectly understood,  that  unless  the  creditor  reserves  his 
remedies,  he  discharges  the  surety  by  compounding 
with  the  principal,  and  the  reservation  must  be  upon 
the  face  of  the  instrument  by  which  the  parties  make 
the  compromise."  The  securities  still  claimed  by 
Robert  Orr,  afler  having  entered  into  the  compo* 
sition  deed,  could  not  be  enforced,  for  otherwise 
that  deed  would  be  a  fraud  upon  the  other  creditors. 
In  the  case  of  Ex  parte  Sadler ^  15  Vesey  52,  it  was 
held,  that  upon  a  composition,  a  private  agreement  by 
some  creditors  for  an  additional  security,  though  for 
no  greater  sum,  is  void.  The  Lord  Chancellor  there 
said,  ^^  I  was  not  aware  of  the  last  decision  in  the 
Court  of  King's  Bench,  that  where  the  security  is  for 
the  same  sum  which  is  secured  by  the  general  corn- 
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position,  it  is  a  fraud  upon  the  creditors;  but  I  am        18.S2. 
much  struck  with  it,  and  1  think  there  is  much  prin-      ^^^^ 
ciple  in  it     If  it  is  competent  for  six  out  of  seven  v. 

creditors  to  obtain  sureties,  even  for  the  same  amount,  and  others. 
the  seventh  is  imposed  upon ;  as,  instead  of  having 
the  evidence  of  the  other  six  that  the  act  which  he  is 
about  to  do  is  reasonable,  proved  by  the  same  act  on 
their  part,  he  is  circumvented  by  their  obtaining,  as 
against  him»  from  their  debtor,  an  advantage  wiiich 
they  will  not  give  him  as  against  themselves.  They 
mislead  the  creditor  into  a  situation  in  which  their 
own  acts  show  they  think  it  unreasonable  that  he 
should  be  placed." 

Mr.  Pepys  and  Mr.  Swanston  for  the  Respondents : — 
The  Appellant  had  no  right  on  which  he  could  claim 
to  be  heard  against  the  validity  of  these  transactions 
ki  a  court  of  justice,  for  he  had  assigned  all  right 
and  interest  in  the  business,  and  in  every  thing  con- 
nected with  it,  to  J.  Dufiy.  In  consideration  of  his 
doing  so,  the  creditors  had  consented  to  take  Ts.  in  the 
pound,  and  J.  Duffy  had  alone  become  answerable 
for  the  payment  of  that  composition.  It  was  clear 
that  the  composition  was  not  fraudulent  as  ag;ainst 
the  creditors,  for  Mr.  Orr  had  been  the  first  creditor 
to  sign  the  agreement  for  a  composition/  and  the 
composition  deed  itself ;  and  to  his  name  be  had 
affixed  the  declaration,  that  his  signature  of  that  deed 
was  not  to  affect  the  other  securities  that  he  then 
held.  That  declaration  was  in  itself  a  special  reser- 
vation,  on  the  face  of  the  instrument,  according  to  the 
authority  of  the  case  cited,  and  was  a  notice  to  the 
other  creditors,  who,  by  signing  the  deed  after  him, 
admitted  his  right  to  that  additional  advantage. 

.  Decree  affirmed,  and  Appeal  dismissed  with  Costs. 

s3 
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WRIT  OF  ERROR 

FROM  THE  EXCHEQUER  CHAMBER. 


The  Compant  of  Proprietors  of 
THB   Glamorganshire    Can  a 
Navigation        -        -        . 


'^1    Plaintiffi 
j    in  Error* 


Richard  Blakemore    -     Dtfendant  in  Error. 

Where  a  Canal  Act  gave  to  the  proprietoiB  of  the  nafH 
gation  a  power  of  makiDg  a  canal,  and  of  aaDg  the 
waters  of  a  river  for  supplying  it,  but  provided,  at  the 
same  time,  for  securing  to  the  owners  of  certain  works 
the  use  of  the  surplus  waters  of  that  river,  the  making 
of  the  canal  ascertained  and  fixed  the  rights  of  the 
parties,  and  the  canal  proprietors  had  no  right  afkei^ 
wards  to  enlarge  the  canal,  and  draw  a  much  higtf 
quantity  of  water  from  the  river,  so  as  injuriously  to 
affect  the  works  in  question.  A  declaration  charging  it 
to  haTc  been  the  duty  of  the  canal  proprietors  to  abstain 
from  thus  enlarging  their  canal,  and  alleging  a  breach 
of  that  duty,  sets  forth  a  sufficient  cause  of  action  against 
them. 

A  clause  in  a  second  Act  of  Parliament  relating  to  the  same 
canal,  declared  that  the  works  thereby  authorized  should 
be  completed  within  two  years  from  the  time  of  its  psss- 
ing,  and  that  the  money  to  be  raised  by  it  should  not  be 
applied  to  defray  the  expenses  of  any  of  the  works  not 
made  within  that  time.  Held,  that  this  clause  not  only 
limited  the  application  of  the  money  to  works  completed 
within  that  time,  but  that  no  works  should  be  carried  on, 
adversely  to  the  interests  of  individuals,  after  the  expiration 
of  the  two  years.  A  declaration  framed  on  such  a  clause,  and 
alleging  for  breach  that  works  were  so  adversely  carried  on 
after  the  expiration  of  the  two  years,  was  held  to  contain  i 
sufficient  legal  statement  of  a  cause  of  action. 

Mr.  blakemore,  in  Hilary  Term  1827,  brought 
an  action  on  the  case,  against  the  Glamorganshire 
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Canal  Company,  for  an  illegal  abstraction  of  water  from        1 832. 
certain  works  belonging  to  him,  and  known  by  the      ''""'^    ' 
names  of  the  Melin  GriflSth  Works,  and  the  Pentyrch     ''c1^n\\^'** 
Works.    The  declaration  contained  88  counts,  divided     C^'*,^^'*^ 
into  two  sets  of  19  counts  each.    The  first  set  related    Blakemork. 
to  the  Melin  Griffith,  and  the  second  to  the  Pentyrch 
WoAs.     In  the  first  six  counts  of  tiie  first  set,  the 
Plaintifl^  complained  of  the  Company  for  not  properly 
erecting  a  weir,  as  directed  by  the  Act  of  Parliament, 
80  Geo.  S,  c.  88,  under  the  authority  of  which  they 
had  made  their  canal ;  for  afterwards  making  another 
weir  not  directed  by  the  Act  of  Parliament,  which 
caused  the  water  that  would  otherwise  have  been  con- 
veyed to  the  Plaintifi's  works  by  means  of  the  Parlia- 
mentary weir,  to  run  ofi*from  the  said  works :  for  leaving 
open  the  stop  gates  and  flood  gates,  and  for  not  pro- 
perly puddling  and  lining  the  canal.     The  question 
now  in  dispute  chiefly  arose  upon  the  sufficiency  of 
the  counts  from  the  7th  to  the  14th9  both  inclusive. 

The  seventh  count  stated,  that  before  the  passing  of 
the  said  Act,  and  until  the  taking  and  carrying  away  of 
the  water  by  the  Defendants,  large  quantities  of  the 
water  of  the  river  Taff  ran  and  flowed,  through  the  cut 
or  watercourse  in  the  said  Act  mentioned,  to  the  Melin 
Griffith  Works.  And  whereas  by  a  certain  other  Act 
of  Parliament,  passed  in  the  S6th  year  of  King  George 
the  Third,  **  to  amend  an  Act  of  Uie  SOth  year  of  His 
Majesty,  for  making  and  maintaining  a  navigable  canal 
from  Merthyr  Tidvil,  to  and  through  a  place  called 
the  Bank,  near  the  town  of  Cardiff*,  in  the  county  of 
Glamorgan,  and  for  extending  the  said  canal  to  a  place 
called  the  Lower  Layer,  below  the  said  town,"  it  was 
enacted  that  the  several  works  therein  mentioned,  and 
all  other  works  whatsoever  incident  to  the  said  canal, 

^  4 
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1832.       and  extension  to  be  made  by  virtue  of  these  Acts,  should 
Gi  AM0KGAN8.  ^^  ^^^  thlngs  be  finished  and  completed  within  the  space 
c^^PAN       ^^  *^^  years  next  after  the  passing  of  the  last-men- 
V.         tioned  Act.     By  reason  of  which  premises  it  became 
the  duty  of  the  Defendants  not  only  to  make  and  con^ 
tinue  such  weir,  as  was  directed  by  the  said  Act,  for 
the  use  of  the  Melin  Griffith  Works,  but  also,  after  the 
expiration  of  the  said  two  years,  to  abstain  firom  en- 
larging, widening,  deepening,  varying,  or  altering  the 
canal,  or  the  works  thereof,  or  by  such  ways  and  means 
lessening  the  quantity  of  surplus  water,  or  such  as 
should  not  be  necessary  for  the  use  of  the  said  canal, 
and  in  all  respects  to  allow  and  give  to  the  proprietors 
of  the  said  works  the  reasonable  and  just  benefit,  use 
and  enjoyment  of  the  said  weir  so  directed  to  be  made 
as  aforesaid  ;  and  although  the  Defendants  did  make  a 
certain  weir,  for  the  purpose  of  letting  off  the  surplus 
water,  or  such  as  should  not  be  necessary  for  the  use 
of  the  said  canal,  into  the  said  cut  or  watercourse  for 
the  benefit  of  the  works,  yet  they  did  not,  after  the  ex- 
piration of  the  said  two  years,  abstain  from  enlargin^^ 
widening,  deepening,  varying,  and  altering  the  said 
canal,    but  on  the  contrary,    had  greatly   enlarged, 
widened,   deepened,   varied,   and   altered  the  canal^ 
whereby  a  much  greater  quantity  of  water  became 
necessary  for  the  use  of  the  said  canal,  and  whereby 
large  quantities  of  water  being  in  the  said  canal,  which 
otherwise  would  have  been  surplus  water,  or  not  neces- 
sary for  the  use  of  the  said  canal,  and  which  ought  to 
have  been,  and  otherwise  would  have  been,  let  off  and 
conveyed  by  and  over  the  said  last-mentioned  weir  out 
of  the  canal  into  the  said  cut  or  watercourse  of  the  said 
Plaintiff,  for  the  benefit  of  the  said  works,    became 
necessary  for  the  use  of  the  said  canal  so  wrongfully 
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enlarged,  widened,  deepened,  varied,  and  altered  as       i832. 
aforesaid,  and  ceased  to  be  surplus  water,  and  were  ql]^^^^^!,, 
prevented  from  running  and  flowing  by  and  over  the       Cakal 
said  weir  in  this  count  mentioned,  unto  the  works  of         v. 
the  Plaintiffi  and  ran  and  flowed  away  from  the  works,   Blakemore  . 
whereby  the  said  Plaintifl*  lost  great  part  of  the  use  of 
the  said  weir  so  directed  to  be  made  as  aforesaid,  and 
large  quantities  of  the  water  of  the  said  canal,  of  which 
he  ought  to  have  had  the  use.     The  eighth  count  was 
for  continuing  the  grievances  mentioned  in  the  seventh. 
The  ninth  count  was  for  continuing  an  enlargement  of 
the  sea  lock,  made  more  than  two  years  after  36th  G.  3, 
whereby  more  water  was  required  for  the  use  of  the 
canal.     The  tenth  count  recited  that  before  the  passing 
of  the  Acts  30  Geo.  3,  c.  82,  and  36  Geo.  3,  c.  69, 
the  waters  of  the  Taff  flowed  through  the  Plaintifl^s 
cut   or  watercourse  to   his   works,  and   that  by  the 
authority  of  these  Acts  the  Defendants  were  required, 
to  finish  the  said  canal,  and  all  the  works  and  extension 
of  the  same,  within  two  years  after  the  passing  of  the 
last  of  these  Acts,  and  alleged  that  it  thereupon  became 
their  duty  to  abstain  from  afterwards  making  any  en- 
gine to,  carry  off  the  surplus  waters  of  the  Tafi*  from  the 
Plaintifi^'s  works,  yet  the  said  Defendants,  not  regard- 
ing their  duty,  after  the  expiration  of  the  said  two  years 
from  the  passing  of  the  last-mentioned  Act,  made  or 
erected  a  certain  steam-engine,  for  the  purpose  of  pump- 
ing and  conveying  the  water  of  the  said  river  into  the 
canal,  whereby  large  quantities  of  the  water  of  the  saidi 
river,  which  otherwise  would  and  ought  to  have  run 
and  flowed  through  the  said  cut  or  watercourse  to  the^ 
said  works,  were  pumped  by  the  engine  out  of  the  river 
into  the  canal,  and  flowed  away  from  the  works.     The 
eleventh  count  was  for  continuing  the  injuries  men- 
tioned in  the  tenth  count.     The  twelfth  count  recited 
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1838.       matters  similar  to  those  in  the  tenth  count,  alleged  that 

OL^HioRo^iKs.  ^  ^"^^  *^®  ^^^  ^^  *^®  Defendants  to  make  a  weir  to 
Car  A  I.      carry  off  the  surplus  waters  into  the  Plaintiff's  wateN 

Com  PART 

V,         course,  and  complained  that  although  thej  did  make 
BiAKEMORt.  ijjg  ^^iy^  ygt  jjjey  did  n^t  abstain  from  enlarging, 

widening,  deepening,  varying,  and  altering  the  said 
canalt  but  on  the  contrary  thereof,  had  greatly  en- 
larged, widened,  deepened,  varied,  and  altered  the 
said  canal,  whereby  a  much  greater  quantity  of  water 
became  necessary  for  its  use,  and  the  surplus  water  wis 
diminished.  The  thirteenth  count  was  for  continuiog 
the  grievances  mentioned  in  the  twelfth  count.  The 
fourteenth  count  stated  the  grievance  to  be  the  keep* 
ii^  and  maintaining  an  enlargement  of  the  sea  lock, 
which  had  been  wrongfully  made  after  the  making  of 
the  weir  directed  by  the  first  Act  The  fifteenth  count 
stated  that  the  Defradants  improperly  used  the  water  of 
the  canal  for  the  purpose  of  working  a  com*milU  The 
sixteenth  count  stated  that  the  Defendants  improperly 
used  the  water  for  the  working  of  steam«engines.  The 
seventeenth  count  stated  that  the  Defendants  impro- 
perly used  the  water  for  a  graving-dock.  The 
eighteenth  count  stated  that  the  Defendants  impro- 
perly used  the  water  for  the  purpose  of  making  iron : 
and  the  nineteenth  count  stated  the  Plaintiff's  pos- 
session of  Melin  Grifiith  Works,  and  that  the  De- 
fendants wrongfully  diverted  the  water  which  ought  to 
flow  to  them,  without  stating  the  Acts  of  Parliament 
or  the  mode  of  diversion. 

Each  of  the  counts  stated  general  and  special  damage 

to  the  Plaintiff,   as  proprietor  of  the  Melin  Griffith 

Works. 

The  other  counts,  from  the  20th  to  the  SSth  inclu- 
sively, complained  of  injuries  to  the  Pentyrch  Works, 
of  the  same  description  as  those  stated  in  the  corres- 


Blakemo&c. 
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ponding  counts  of  the  first  set,  with  respect  to  the     J8S2^ 
Mdin  Griffith  Works.  Olamoroahs. 

The  Defendants  pleaded  the  general  issue  and  the    ^^l^^^ 
statute  of  limitations.  v« 

The  cause  was  tried  before  Mr.  Justice  Littledale,  at 
the  Hereford  Summer  Assizes,  1827* 

The  Juiy  found  a  verdict  for  the  Defendants  on 
the  Idth,  l6tb»  and  18th,  and  on  the  34th,  d5th,  and 
d7th  counts,  being  the  corresponding  counts  of  the  two 
sets ;  and  a  verdict  for  the  Plaintiff,  on  both  issues, 
on  all  the  other  counts  of  the  declaration,  for  172/* 
damages;  the  damages  were  entire.  The  Plaintiff 
afterwards  had  judgment  on  that  verdict. 

This  judgment  the  Company  carried  by  Writ  of 
Error  into  the  Exchequer  Chamber,  where,  in  Hilary 
Term  18dO»  the  judgment  was  affirmed:  on  which 
they  brought  their  Writ  of  Error  in  Parliament,  and 
prayed  the  reversal  of  the  judgment  on  the  fi^llow- 
ing  grounds:  The  counts,  from  the  7th  to  the  1 1th 
inclusively,  were  bad,  inasmuch  as  they  assumed  that 
by  the  36  Geo.  3,  c  69i  s«  S,  (a)  the  powers  of 
the  Company  were  taken  away  after  two  years.  That 
Act  only  restricted  the  application  of  the  funds  there^ 
by  raised  to  works  finished  within  that  time.  The 
powers  of  the  Company  were  given  in  the  first  Act 
by  express  words,  and  could  only  be  taken  away  by 
express  words.     The  12th,  ISth  and  14th  counts  were 

(a)  Enacting,  *'  that  the  raid  works,  and  the  said  extension, 
and  all  other  works  whatsoever  incident  to  the  canal  and  exten- 
sioo,  to  be  made  by  virtue  of  the  said  recited  Act,  and  this  Act, 
shall  in  all  things  be  finished  and  completed  within  two  years  next 
after  the  passing  of  this  Act,  and  no  part  of  the  sum  to  be  raised 
as  aforesaid  shall  be  applied  in  or  towards  defraying  the  expenses 
of  performing  any  of  the  works  aforesaid  which  shall  not  be  made 
or  d«ne  within  the  space  of  two  years." 
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1 839.       bad,  as  they  assumed  that  the  Company,  after  making 
Glamoroaks  ^^^  canal  und^r  the  first  Act,  and  the  weir  directed  by 
Canal      that  Act,  were  bound  to  abstain  from  making  any  alter- 
fy,  ation  that  might  cause  it  to  require  more  water,  and 

Blakemore.  stated  no  cause  of  action  except  a  violation  of  that 
supposed  duty.  The  Defendant  in  Error  insisted  that 
the  judgments  of  the  Courts  below  ought  to  be  affirmed, 
because  by  the  two  Acts  a  contract  had  been  estab- 
lished between  the  Company  and  the  proprietor  of  the 
Melin  Griffith  and  Pentyrch  Works,  by  which,  upon  the 
completion  of  the  canal,  he  acquired  a  vested  right  and 
interest  in  the  surplus  water  of  the  canal,  and  die  waters 
of  the  Taff,  in  such  manner,  and  to  such  extent,  as  the 
canal,  with  its  engines  and  machinery  then  made  and 
existing,  afforded  to  his  works.  That  such  had  been  the 
construction  put  upon  the  two  Acts  by  several  learned 
Judges,  both  at  law  and  in  equity.  That  if  the  Com- 
pany had  a  right  to  diminish  the  supply  of  water,  by 
the  deepening  or  widening  of  the  canal,  or  by  the 
erection  of  new  engines,  they  had  a  right  to  take  it 
away  entirely,  a  right  which  the  Legislature  never  could 
have  intended  to  give  them.  That  the  counts  objected 
to  were,  therefore,  not  bad  in  law,  and  it  was  properly 
assumed  in  those  counts  that  the  Company  were  pro- 
hibited, by  the  contract  contained  in  the  two  Acta,  from 
exercising  the  powers  given  them  after  the  expiration 
of  two  years  from  the  passing  of  the  last  of  those  Acts. 
And  that  those  counts  stated  a  sufficient  cause  of  action 
in  showing  that  contract  to  have  been  broken  by  the 
Company. 

Mr.  Maule,  for  the  Plaintiffs  in  Error  :  —  The 
ground  of  appeal  was,  that  some  of  the  counts  on 
which  the  Plaintiff*  below  had  judgment,  were  bad  in 
law.  Where  a  joint  judgment  was  given  on  different 
counts  in  a  declaration,   if  one  of  the  counts  yns 
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bad,  the  judgment  could  not  be  sustained.  That  pro-  1832. 
position  was  too  clear  to  be  disputed.  All  the  counts  ^  ^^ 
in  this  declaration,  from  the  6th  to  the  14thy  were  bad.  Canal 
One  objection  applied  equally  to  all  of  them,  and  a  ^^^^^''^ 
second  objection  applied  to  the  12th,  13th  and  14th  Blakemore. 
counts  alone.  The  general  scope  of  the  declaration 
was,  that  the  Company  had  used  the  canal  in  such  a 
manner  as  to  prejudice  Mr.  Blakemore  in  the  occupa- 
tion of  certain  works.  The  first  Act  on  the  subject  of 
this  canal  was  30  Geo.  3,  by  some  of  the  sections  of 
which  the  Company  were  allowed  to  take  water  from 
watercourses,  and  by  others  they  were  directed  to 
erect  a  certain  weir :  then  followed  the  36  Geo.  3, 
c.  39j  by  which  the  Company  were  empowered  to  raise 
sums  of  money  to  defray  the  expense  of  works  therein 
directed  to  be  done.  The  10th  count  charged  no  other 
grievance  than  this,  that  at  the  expiration  of  two  years 
after  the  passing  of  the  36  Geo.  3,  the  Canal  Company 
had  pumped  into  the  canal,  by  means  of  a  steam-engine, 
a  certain. quantity  of  water.  It  was  intended  to  state 
on  the  face  of  that  count,  that  it  was  not  competent  for 
the  Company  to  make  a  steam-engine  after  the  expira- 
tion of  the  two  years.  That  question,  if  it  could  be 
raised  at  all,  must  depend  on  the  construction  of  the 
3d  section  of  the  36  Geo.  3.  The  12th,  13th  and 
14th  counts  made  no  mention  whatever  of  the  Act. 
They  alleged  that  it  became  the  duty  of  the  Company 
to  make  a  weir,  and  also,  after  the  making  and  erec- 
tion of  the  said  weir,  to  abstain  from  enlarging  the 
canal,  so  as  to  lessen  the  quantity  of  surplus  water  that 
flowed  from  it  into  the  watercourse,  and  they  alleged 
a  breach  of  this  supposed  duty.  The  result  of  this 
was,  that  Mr.  Blakemore  must  contend,  that  after  the 
canal  had  been  once  made, .  there  was  an  end  of  the 
powers  of  the  Company.     Such  a  construction  of  the 
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1832.  Act  was  clearly  wroug.  The  two  Acts  were  said  to 
Glamorgaxs.  ^toblish  a  contract  between  the  parties.  There  was  no 
Canal  such  Contract.  An  action  had  lately  been  tried  on  these 
V.  very  Acts,  in  which  the  Defendant  defended  himself 
Blakbmqrb.  {yq^  a  claim  of  tolls  made  on  him  by  the  Company,  on 
the  ground  that  the  Company  had  contracted  and  i^reed 
with  him  to  charge  him  no  more  than  the  lowest  amoont 
of  toll.  That  case  was  tried  before  Mr.  Justice  Pat- 
teson,  who  held  that  the  Acts  established  no  such  con- 
tract. In  like  manner  it  was  impossible  to  contend  that 
there  was  any  contract  in  them  that  the  woriLS  on 
the  canal  should  be  finally  completed  within  the  space 
of  two  years,  and  that  no  others  should  ever  afterwards 
be  begun.  No  man  of  sense  could  ever  pretend  to  say 
that  a  canal  could  be  made  complete  in  the  first  instance. 
The  Act  of  the  S6  Geo.  3  was  passed  avowedly  for  the 
purpose  of  enlarging  the  powers  of  the  Canal  Com«- 
pany ;  yet  it  was  contended,  on  the  part  of  the  Defen* 
dant  in  Error,  that  this  very  Act  had  for  it3  object  the 
limitation  of  the  rights  of  the  Canal  Company.  Powers, 
when  once  given,  could  not  be  taken  away,  except  by 
express  words  used  for  that  purpose.  In  the  case  of 
The  King  v.  The  Glamorganshire  Canal  Company^  14 
East,  \ffj^  the  Court  expressly  declared,  on  the  con- 
struction of  these  two  statutes,  that  ^*  the  Company 
might  erect  new  works,  in  furtherance  of  the  purposes 
of  the  old  line  of  navigation,  for  though  the  works 
might  be  new  in  specie,  yet  being  for  the  maintenance 
of  the  old  canal  and  works,  the  Company  were  autho- 
rized to  make  them."  It  might  be  said  that  that  was  a 
case  between  a  freighter  and  the  Canal  Company,  and 
that  the  freighter  there  stood  in  a  different  situation 
from  the  present  Defendant  in  Error.  Admitting  that 
observation  to  be  true,  still  the  opinion  of  the  Court,  as 
to  the  construction  of  the  Acts,  was  the  same,  and  must 
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be  taken  materially  to  affect  the  present  case.     After       1832. 
that  came  the  case  of  The  King  v.  The  Justices  of  qi^amomahs. 
Glamorganshirej  7  Barn,  and  Cres.  722.     That  was      Canal 
the  case  of  an  application  by  the  present  Defendant  in          v. 
Error  to  compel  the  Justices  to  disallow  certain  ex-     '•^*"®*»' 
penses  which  had  been  incurred  on  the  canaU  upon  the 
ground  that  the  powers  of  the  Canal  Company  had 
expired.     It  was  there  contended  that  the  36  Geo.  3 
did  not  intend  to  authorize  the  Company  to  make  new 
works,  but  Lord  Tenterden  said,  that  as  far  as  the  ques- 
tion then  before  the  Court  went,  that  Act  was  wholly 
immaterial,  and  he  afterwards  declared  that  in  his  judg- 
ment the  widening  and  deepening  of  the  canal  was  an 
expense  necessarily  attendant  on  the  using  of  the  canal 
and  was  for  the  public  benefit.     Mr.  Justice  Littledale 
too,  when  the  question  had  come  before  him  on  the 
construction  of  this  Act  of  Parliament,  had  treated  the 
two  years'  clause  as  a  limitation  relating  only  to  the 
application  of  the  10,000/. 

Lord  Lyitdhurst : — Suppose  the  Company  complete 
the  canal,  and  it  remains  in  that  state  for  20  years, 
and  Mr.  Blakemore  has  the  use  of  the  surplus  water 
during  that  time.  You  say  you  have  a  right  to  alter 
and  improve  it ;  but  may  you  do  it  so  as  to  injure  him 
in  the  possession  of  that  right,  which  he  has  enjoyed 
for  20  years.  You  having  declared  the  canal  complete, 
can  you  at  the  end  of  20  years  say,  that  under  the  term 
improvement,  you  can  deprive  him  of  the  water,  the 
use  of  which  he  has  enjoyed  during  that  time. 

Mr.  Maule: — The  words  of  the  Act,  giving  the 
Company  power  to  make  improvements,  were  not  re- 
stricted by  any  express  words  following  them,  and 
without  such  words  of  restriction,  the  Company  could 
not  be  prevented  from  making  improvements  at  any 
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1832.       length  of  time  after  they  had  first  declared  the  canal 
GlI^roani.  completed. 

Canal 

V.  Mr.  Serjeant  Ludlow  and  Mr.  Serjeant  Russell  for 

Blakemoee.  th^  Defendant  in  Error  -.—There  was  no  doubt  that  if 
part  of  the  declaration  in  this  case  was  bad,  the  present 
judgment  could  not  be  sustained.     The  question  was, 
whether  the  counts  from  the  7th  to  the  14th  inclusive 
did  not  state  a  sufficient  cause  of  action.     The  ISth, 
13th  and  14th  counts  stood  on  the  first  Act  of  Parlia- 
ment, and  all  of  them  complained  of  an  enlargement  of 
the  canal,  or  the  making  a  sea-lock.    These  counts 
simply  amounted  to  this,  that  Plaintitf  being  possessed 
of  a  certain  watercourse,  and  of  a  right  to  water  to 
supply  the  same,  the  Company  injured  him  in  the  pos- 
session of  that  right.      Another  question  involved  in 
that  was,  how  far  the  Company  were  restrained  from 
making  such  improvements,  after  the  expiration  of  a 
limited  period  ?    It  was  not  meant  to  be  contended, 
that  after  the  canal  had  once  been  declared  to  be  com- 
pleted, they  were  absolutely  restrained  from  making 
any  alterations  whatever;  but  it  was  submitted  that 
they  were  restrained  from  making  such  alterations  as 
would  injure  the  PlaintiflTs  works ;  and  the  powers  given 
them  under  one  or  both  of  the  Acts  must  be  construed 
with  reference  to  Mr.  Blakemore's  rights.     The  two 
Acts  formed  a  contract  on  the  part  of  the  Company, 
and  were  subjected  to  this  rule  of  construction,  that 
they  must  be  taken  strictly  as  against  a  public  Com- 
pany.    That  rule  was  acted  on  in  the  case  of  Scales  v. 
Pickering  J  4  Bing.  448.     That  was  a  question  arising 
on  an  Act  of  Parliament  for  supplying  a  part  of  the 
neighbourhood  of  London  with  water.     By  sec.  32  of 
that  Act,  a  Water  Company  was  empowered  to  break 
up  the  soil  and  pavement  of  roads,  highways,  foot- 
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Ways,  commons,  streets,  lanes,  alleys,  passages,  and  pub-        1S32. 
lie  places,  provided  (s,  34)  that  they  should  not  enter  Glamoucams. 
any  private  lands  without  the  consent  of  the  owner.     It    Q^^^^^y 
was  held  that  the  Company  had  no  authority,  without  v. 

the  consent  of  the  Plaintiff,  to  enter  a  field  of  his,  over 
which  there  was  a  public  footpath.  When  the  case 
came  before  the  Court,  on  motion  to  set  aside  the  ver- 
dict for  the  Plaintiff,  Chief  Justice  Best  said,  "  They 
who  enter  in  such  cases  must  clearly  show  their  autho- 
rity, and  if  the  words  of  the  statute  on  which  they 
rely  be  ambiguous,  every  presumption  is  to  be  made 
against  the  Company,  and  in  favour  of  private  pro- 
perty." And  Mr.  J.  Park  afterwards  observed,  "  It  is 
a  wise  rule,  in  the  construction  of  private  Acts  of  Par- 
liament, that  they  should  be  construed  strictly/'  The 
effect  of  the  construction  contended  for,  on  the  other 
side,  was  in  direct  contradiction  to  that  of  these  two 
learned  Judges.  The  question  now  was,  whether  Mr. 
Blakemore,  having  obtained  at  a  certain  time,  a  right  to 
the  use  of  a  quantity  of  water,  that  right  could  be  taken 
away  afterwards  at  the  pleasure  of  the  Company.  The 
case  of  Duncombe  v.  Sir  E.  Randall,  Hetley's  Reports, 
34,  was  an  authority  on  this  point.  The  fact  of  the 
case,  and  the  opinion  of  the  Court,  were  thus  stated, 
**  In  an  action  upon  the  case  between  Duncombe  and 
Sir  E.  Randall,  for  diversion  and  stopping  of  a  river, 
it  was  agreed  by  the  Court,  that  if  one  had  anciently 
ponds,  which  are  replenished  out  of  a  river,  he  cannot 
change  the  channels,  if  any  prejudice  accrue  to  ano- 
ther by  that,  and  yet  the  effect  by  perfluxions  is  to  have 
the  ponds  fed  out  of  the  river.  But  sic  utere  tuo  ut  ne 
laedcis  alieno.''  That  case  was  commented  on  and  ap- 
pioved  of  in  Brown  v.  Best,  1  Wilson,  174.  The 
case  of  Bealey  v.  Shaw,  6  East,  208,  determined  that 

VOL.  I.  T 
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1832.       the  owner  of  land  through  which  a  river  runs  cannot, 
G  amorT'      ^^  enlarging  a  channel  of  certain  dimensions,  through 
Canal       wbich  the  water  bad  been  used  to  flow  before  any 
oMPANT     appropriation  of  it  by  another,  divert  more  of  it  to  the 
Blakemori.  prejudice  of  any  other  landowner  lower  down  the  riv«r, 
who  bad  at  any  time  before  such  enlargement  appropri- 
ated  to  himself  the  surplus  water  that  did  not  escape 
by  the  former  channel.    The  question,  therrfore,  would 
be,  what  was  surplus  water,  and  whether  it  could  shift 
and  vary,  according  to  the  pleasure  of  the  Glamorgan- 
shire Canal  Company,  or  by  any  other  means.     In  all 
the  counts  objected  to,  the  breach  of  duty  complained 
of,  was  a  breach  of  duty  not  resting  on  an  absolute 
restriction  upon  the  Company  not  to  take  any  more 
water  than  they  bad  taken  at  first,  but  on  a  restriction 
against  taking  water  which,  under  the  circumstances, 
would  and  ought  to  have  flowed  to  Mr.  Blakemore's 
works.     It  was  the  conmion  case  of  the  obstruction  of 
a  watercourse  by  one  of  two  parties,  each  of  whom 
was  entitled  to  take  the  water  to  a  certain  extent^— 
[Lord  Lyndhurst:   In  the  lOth  count  the  complaint 
is,  that  the  Company  have  altered  the  canal,  and  the 
matter  of  the  count  is  stated  as  if  they  had  no  right  to 
alter  the  canal  at  all  after  the  expiration  of  the  two 
years.] — The  10th  count  stated  both  the  Acts  of  Par- 
liament, and  would  be  good  upon  either  of  them. — 
[Lord  Lyndhurst :    That  is  on  the  supposition,  that 
after  making  the  canal,  there  was  an  immediate  pro- 
hibition against  the  Company  making  any  alteration.] 
— The  canal  being  once  finished,  the  surplus  water 
vested  in  the  owner  of  the  works,  and  no  right  could 
afterwards  accrue  to  the  Canal  Company  to  diminish 
his  supply  at  their  pleasure. 

Mr,  Maukj  in  reply : — It  had  been  said  cbat  the 
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Company  might  do  what  was  necessary,  provided  they        i832. 
did  not  injure  anybody  by  doing  it.     But  that  extent  q^^jjo^^j^,,, 
of  privilege  was  secured  to  them,  as  it  was  to  every      Canal 
body  else,  without  requiring  an  Act  of  Parliament  to         y^ 
be  passed  for  the  purpose.     These  Acts  enable  the  Blakemoke, 
Company  to  do  more,  and  decreed  a  mode  of  compen- 
sation for  those  who  were  injured.     Unless  they  had 
be^n  passed  for  the  purpose  of  extending  the  common 
law  privilege  admitted  on  the  other  side,  they  need  not 
have  been  passed  at  all. 

The  case  stood  over  till  the  SOth  of  August,  when 
Judgment  was  moved  for  and  delivered. 

Imd  Lyndhurst : — My  Lords,  there  was  a  case  argued,  Judgment. 
not  a  long  time  since,  in  which  I  have  to  move  your 
Lordships  for  judgment.  It  was  an  action  upon  the 
cas^  brought  by  Mr.  Blakemore,  to  recover  compen- 
sation in  damages  for  injuries  which  he  alleged  he 
had  sustained  in  consequence  of  certain  works  that 
had  been  carried  on  by  the  proprietors  of  the  Glamor- 
ganshire Canal  Navigation,  the  effect  of  which  had 
been  to  diminish  the  usual  supply  of  water  to  two  mills 
of  which  he  was  and  is  the  occupier.  The  declaration 
consisted  of  a  great  number  of  counts,  one-half  of  which 
applied  to  certain  works  known  by  the  name  of  the 
Melin  Griffith  Works  ;  the  other  half  applied  to  works 
called  the  Pentyrch  Works.  The  counts,  with  respect 
to  the  Melin  Griffith  Works,  are  substantially  the 
same  as  those  that  relate  to  the  Pentyrch  Works.  It 
is  not  necessary,  therefore,  that  I  should  trouble  your 
Lordships  by  going  over  all  of  them,  as  the  same  ob* 
jeetions  apply  to  both.  The  jury  found  a  verdict  in 
favour  of  Mr.  Blakemore,  on  many  of  the  counts,  and 
in  pursaancc  of  that  verdict,  judgment  was  entered  up 
in  the  Court  of  Exchequer  upon  those  counts,  both  as 
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1832.       they  related  to  the  Melin  Griffith  Works  and  to  tbe 
Glamoroans.  P^^^tyrch  Works.     A  Writ  of  Error  was  brought  from 
Camal       that  judgment  into  the  Court  of  Exchequer  Chamber, 
V,  and  after  argument  there,  the  judgment  was  affirmed. 

Blakemorf.  From  that  judgment  a  Writ  of  Error  was  brought  here, 
and  it  is  for  your  Lordships  now  to  say,  whether  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  preceded  by 
the  judgment  of  the  Court  of  Exchequer,  was,  or  was 
not,  erroneous.  The  verdict  and  the  judgment  were 
general,  and  it  follows,  therefore,  that  if  any  one  count  is 
defective,  of  course  the  judgment  cannot  be  sustained. 
The  objections  that  are  made  on  the  part  of  the  De- 
fendants are  made  to  some  of  the  counts,  and  if  those 
objections  are  valid,  if  any  one  of  them,  indeed,  is 
valid,  the  judgment  ought  to  be  reversed.  In  order  to 
simplify  the  case,  we  must  class  the  counts,  and  the 
objections  to  them.  There  is  one  set  of  objections 
which  apply  to  the  seven  first  counts;  there  is  ano- 
ther set  which  apply  to  the  counts  from  the  7th  to 
and  including  the  11th ;  there  is  another  set  which 
apply  to  the  12th,  to  the  13th,  and  to  the  14th ;  and 
similar  objections  apply  to  the  corresponding  counts 
that  relate  to  the  Pentyrch  Works.  I  shall  begin  by 
considering  the  objections  as  far  as  they  apply  to  the 
12th  count,  and  after  I  have  stated  the  observations 
I  have  to  make  regarding  that  count,  it  will  be  unne- 
cessary for  me  to  trouble  your  Lordships  with  any 
thing  as  to  the  13th  and  14th  counts,  for  the  principle 
which  is  applicable  to  the  12th  count  will  equally  ap- 
ply to  them.  I  shall  afterwards  direct  the  attention  of 
your  Lordships  to  the  7th  count,  and  then  again  it 
will  be  unnecessary  for  me  to  go  into  the  8th,  9lh, 
10th,  and  11th;  for  the  principle  that  applies  to 
the  7th,  will  equally  apply  to  them.  Id  order  to 
understand  the  12th  count,  which  refers  to  a  certain 
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Act  of  Parliament,  I  must  state  the  facts  as  they  appear       1832. 
in  that  count,  and  in  the  Act,  for  that  is  the  true  way  glamorcans. 
in  which  to  present  the  case  to  your  Lordships'  consi-      Canal 

J  .  r  1  .  1  1  •  /•       COMPAMY 

deration.     It  appears  that  previously  to  the  passing  ot  «. 

an  Act  of  Parliament,  as  far  back  as  the  year  1790,  the  Blakemoee, 
parties  under  whom  Mr.  Blakemore  holds  the  Melin 
Griffith  Works  were  in  possession  of  the  same  works 
in  the  same  state ;  and  it  is  alleged  in  the  declaration, 
^d  must  be  taken  now  after  the  verdict  to  have  been 
proved,  that  at  that  time  they  were  entitled  to  the  benefit 
of  the  water  from  the  river  Taff,  which  passes  through 
a  certain  cut  or  watercourse  from  the  Taflf,  for  the  use 
of  those  works.  The  works,  in  fact,  were  carried  on 
by  the  water  from  the  Taff,  communicating  with  them 
through  a  certain  cut  or  watercourse.  They  were  en- 
titled to  that  water  at  that  time.  At  that  period  an  Act 
of  Parliament  was  passed  establishing  a  Company, 
the  object  of  which  was  to  form  a  navigable  canal  from 
JMerthyr-Tydvil  to  a  place  called  the  Bank,  near  Car- 
diff. The  canal  so  formed  was  to  be  supplied  with 
water  from  the  river  Taff,  and  from  other  sources  in 
the  neighbourhood.  It  is  quite  obvious,  therefore, 
that  the  water  so  drawn  from  the  river  Taff,  consider- 
ing the  situation  of  the  canal,  would  be  water  drawn  from 
that  source  which  supplied  the  works  of  Melin  Griffith. 
When  the  Act  of  Parliament,  therefore,  was  passed,  a 
provision  was  made  for  securing  and  protecting  the  inte- 
rests of  the  owners  of  those  works.  It  was  provided 
in  the  Act  of  Parliament,  that  there  should  be  a  weir 
in  the  canal  on  that  side  of  the  canal  communicating 
with  the  cut  or  watercourse  to  which  I  have  referred, 
and  that  care  should  be  taken  that  the  locks  and  the 
gates  immediately  below  t*he  weir  should  be  kept  in 
good  repair ;  a  very  effectual  provision  for  that  pur- 
pose was  put  into  the  Act.     The  effect  of  this  arrange- 
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1832.       ment  was  this,  that  the  water  passing  into  the  Taff 

GLAMonoAHs.  w^^W,  with  the  exception  of  that  which  was  neces- 

Canal       sary  for  the   purposes  of  the  canal,   pass  over  the 

V.  weir  into  the  watercourse  as  before,  and  be  made  use 

Balkemore.  ^f  for  tijg  ]yf^]jj^  Griffith  Works.   This  was  an  arrange- 

ment  made  under  the  authority  of  the  Legislature,  vxA 
probably  with  the     consent  iof  the  parties, — certainly 
with  the  authority  of  the  Legislature.     After  this  Act 
of  Parliament  was  passed,  the  canal  was  completed, 
and  the   weir  constructed.     The   Act  did  not  point 
out  any  particular  dimensions  for  the  canal  ;  it  seems 
to  have    been    considered    that    the  parties    at  the 
time  understood  what  species  of  canal,  and  what  sin 
and  what  form  of  canal  was  intended  to  be  made. 
The  canal,  as  the  declaration  states,   was   actually 
formed  according  to  the  provisions  of  that  Act,  and 
by  the  forming  of  that  canal,  an  apportionment  of  the 
water  was  made  under  the  authority  of  the  Legislature. 
It  was  competent  for  the  Company  of  proprietors  at 
the  time  to  have  made  a  larger  canal,  as  there  are  no 
limits  in  the  Act  of  Parliament  to  which  the  canal  was 
to  be  confined.     They  made  that  canal  under  the  an* 
thority  of  the  Act,  an  Act  containing  a  provision  for 
the  purpose  of  securing  the  benefit  of  the  waters  of  the 
Taff  to  the  owners  of  the  Melin  Griffith  Works ;  and 
under  it  they  apportioned  the  water  as  between  them- 
selves, the  proprietors  of  the  canal  and  the  owners  of 
those  works.      I  conceive  that  having  done  so,  the 
rights  of  the  parties  were  fixed  and  ascertained.    The 
Legislature  gave  the  Company  of  proprietors  a  power 
to  do  this  ;  a  power  to  make  the  canal,  and  to  construct 
the  watercourse  in  the  manner  I  have  described.    The 
question  is,  whether,  after  these  works  have  been  so 
made  and  so  completed  under  the  authority  of  the 
Act  of  Parliament,   after   the   water  for   the   Melin 
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Griffith   Works  had    been  provided    for  as   I  have        1832. 
stated,  after  the  apportionment  of  the  water  had  been      *    ^    ' 

1  .^  1       •  /•  ,1  •   •         Glamoroans' 

madey  as  it  was  made  in  pursuance  of  the  provision  Canal 
in  the  Act  of  Parliament,  the  rights  of  the  parties  Company 
were  not  fixed,  ascertained,  and  determined  from  that  Blakemobe. 
moment?  My  Lords,  I  am  of  opinion  that  they  were, 
imd  I  think  your  Lordships  will  be  of  that  opinion 
^Ido,  and  that  the  Company  of  proprietors  of  the  Gla- 
morganshire Canal  Navigation  had  no  right  afterwards 
to  enlarge  and  extend,  and  widen  and  deepen  their 
canal,  so  as  to  draw  a  much  larger  quantity  of  water 
from  the  river  Taff,  and  thus  to  interfere  with  the  water 
which  had  been  so  apportioned  to  the  Melin  Griffith 
Works,  and  so  as  injuriously  to  aflfect  their  use.  The 
declaration  goes  on  to  allege,  after  stating  the  facts 
I  have  mentioned  in  the  7  th  count,  that  after  the 
weir  had  been  constructed,  and  after  the  canal  had 
been  completed,  it  was  the  duty  of  the  Company  of 
proprietors  of  the  canal  to  abstain  from  enlarging, 
Widening,  deepening,  varying  and  altering  the  canaJ, 
itnd  that  it  was  their  duty  to  allow  the  proprietors  of 
the  Melin  Griffith  Works  the  fair  and  reasonable  use 
of  the  weir  that  had  been  made  as  I  have  stated; — But 
that,  not  r^arding  their  duty  in  that  respect,  they  had, 
at  a  subsequent  period,  varied,  enlarged,  widened  and 
deepened  the  canal^  and  drawn  off  thereby  very  large 
quantities  of  water,  and  had,  in  a  great  measure,  thereby 
deprived  the  Plaintiff  of  the  full  benefit  of  the  water 
which  had  been  secured  to  him  under  the  authority  of 
the  Act  of  Parliament.  I  conceive  that  such  a  case 
proved,  is  a  just  case  for  entitling  Mr.  Blakemore  to 
damages  against  the  Company  of  proprietors,  and  if  your 
Lordships  are  also  of  that  opinion,  then  as  far  as  relates 
to  the  12th  count,  your  Lordships  will  be  pleased  to 
affirm  the  judgment  of  the  Court  below. 

T  4 


680  CASES  IN  THE  HOUSE  OF  LORDS 

1832.  I  have  already  stated  that  the  13th  and  14th  counts 

^      ""  depend  upon  the  same  principle.     It  is  unnecessary, 

Canal    '  therefore,  that  I  should  trouble  your  Lordships  with  any 

^*'r.^^^     observations  on  those  counts,  or  on  the  corresponding 

Blakemorc    counts  relating  to  the  works  known  by  the  name  of  the 

Pentyrch  Works ;  the  question  there  is,  and  the  counts 
are  precisely,  the  same.  As  to  the  7  th  count,  that  is  in 
substance  the  same  as  the  12th  count,  which  I  have 
stated :  but,  in  addition  to  what  I  have  stated,  it  contains 
a  most  important  fact,  rendering  the  case  stronger,  if 
possible,  than  it  is  upon  the  12th  count.  It  states  that 
in  the  year  1796,  six  years  after  the  passing  of  the 
Act  to  which  I  have  referred,  another  Act  of  Parlia* 
ment  was  passed,  relating  to  the  same  subject.  That 
Act  declared,  that  the  money  which  had  been  raised 
under  the  former  Act  of  Parliament  was  not  sufficient 
to  enable  the  Company  of  proprietors  of  the  Cand 
Navigation  to  complete  all  the  works,  and  that  it  was 
desirable  the  limits  of  the  canal  should  be  extended  to 
a  point  beyond  the  original  point,  and  it  gave  authority 
to  raise  the  additional  sum  of  10,000/.,  and  a  further 
sum  of  another  10,000/.  under  other  circumstances,  for 
the  purpose  of  completing  the  works  authorized  under 
the  original  Act,  and  for  the  purpose  of  making  the  ex- 
tension  which  I  have  adverted  to.  But  then  that  Act 
of  Parliament  ordained,  by  way  of  proviso,  that  all 
those  works  began  under  the  former  Act,  or  under 
this  Act,  should  be  completed  in  two  years,  and  that 
no  part  of  the  money  should  be  applied  to  any  of  those 
works  that  should  not  be  completed  within  the  two  years. 
Now  it  is  said  that  the  meaning  of  that  Act  is  merely 
this,  not  to  prohibit  the  carrying  on  of  the  work^ 
after  the  expiration  of  the  two  years,  but  that  if  any  of 
jthe  works  remain,  at  the  expiration  of  the  two  yearSf 
unfinished,  the  further  works  shall  not  be  paid  for  out 
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jf  the  10,000/.  which  was  to  be  so  raised.     I  am  not  of       i»32. 
hat  opinion  :    I  think  the  Act  of  Parliament  means  to  qlamoroams. 
jay,  that  no  part  of  the  10,000/.  shall  be  applied  to  any       Canal 
MTorks  that  should  not  be   completed,  and  that  were  v. 

act  finished,  within  the  two  years ;  and  further,  that  B»^»»>«<>**- 
it  means  to  say,  that  no  works  should  be  carried  on 
idversely  to  the  interests  of  any  individual  after  the 
expiration  of  those  two  years.     Six  years  had  already 
been  occupied  at  the  passing  of  this  Act  in  the  carry- 
ing on  of  these  works,  and  it  was  its  object  to  fix  a  time 
to  which  the  parties  adverse  to  the  interests  of  the  pro- 
prietors, should  be  able  to  confine  them  in  the  proscr 
cution  of  their  further  works.     That  is  the  reasonable 
Euid  safe  construction  of  the  Act  of  Parliament,  and  is 
the  clear  and  intelligible  meaning  of  it.     The  7th 
count  alleges  that  the  canal  was  coiUpleted  at  the  ex- 
piration of  the  two  years,  and  it  states  that  it  was  the 
duty  of  the  Company  of  proprietors  of  the  Canal  Navi- 
gation, after  the  expiration  of  the  two  years,  to  abstain 
from  making  any  enlargement  to  the  canal  which  should 
interfere  with  the  interests  of  Mr.  Blakemore,  and  that 
notwithstanding  that,  after  the  expiration  of  the  two 
years,  they  enlarged,  widened  and  deepened  the  canal, 
and  thereby  took  great  additional  quantities  of  water 
from  the  Melin  Griffith  Works,  to  the  great  injury  of 
Mr.  Blakemore :  and  the  question  is,  whether  that 
7tb  count  contains  a  sufficient  legal  statement  of  the 
cause  of  action.     I  think  your  Lordships  will  enter- 
tain no  doubt  that  that  count  to  which  I  have  just 
referred  states  even  a   stronger  case  than  the   12th 
count,  and  that  it  does  contain  a  sufficient  legal  state- 
ment of  the  cause  of  action.    The  rights,  as  I  have  be- 
fore stated,  of  Mr.  Blakemore,  were  fixed,  in  the  first 
instance,  by  the  previous  Act  of  Parliament.      The 
second  Act  gives  a  certain  further  time  to  the  Com- 
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1832.       pkhy  of  proprietors  of  the  canal  to  cafry  on  and  alter, 
Gla»o«oa*s.  ^^^  make  their  works :  it  must^  tha-efore,  rcteisodably  be 
Caval      gaid  that  it  was  intended  that  wiUiin  the  two  years  ant 
V.  alteration  that  was  to  h6  made  should  be  made  by  the 

Blakemorb.  Cotopariy  of  proprietors,  afld  that  no  body  co«iild  say 
that  any  alteration  was  td  be  made  after  the  expiratioa 
of  the  ti^o  yeaiift*  Taking  into  consideration  the  laih 
gliag^  of  the  clause,  and  the  construction  of  the  Ac^ 
which  I  hlite  considered  to  apply  to  it,  can  we  conceive, 
in  jtisticie  and  propriety,  that  after  the  expiration  of  the 
two  yecir^,  thief  catal  coiild  be  enlarged  by  the  Companj 
of  proprietors,-  in  a  manner  injurious  to  Mr*  Blake^ 
tnore  ?  I  think  not  I  should  recommend  to  your  Lord^ 
ships,  therefore,  upon  this  7th  count,  to  affirm  the 
Judgment  of  the  Court  below.  The  judgment  then 
upon  the  8th,  9th,  10th  and  11th  counts  will  also  be 
affirmed ;  and  the  judgment  on  the  corresponding 
counts,  aipplying  to  the  Pentyrch  Works,  will  likewise 
be  affirmed.  The  cottseqUefnce  on  the  whole  will  be^ 
that  I  shall  move  yout  Lordships  that  in  this  case  the 
Judgment  of  the  Court  below  be  affirmed. 

Judgment  affirmed  accordingly. 
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WRIT  OF  ERROR 

FROM  THE  COURT  OF  EXCHEQUER  CHAMBER. 

David  Colvin  and  Others,  Plaintiffs  in  Error. 

Nicholas  Newberry  andi  ri  ^   ^    ^    •    rt 
T,  S.  Bknsox  }Defendants  m  Error. 

Where  the  owner  of  a  ship  appointed  G.  B.  to  the  command, 
and  agreed  that  he  should  proceed  to  Calcutta  and  return 
to  London^  and  that  he  might  make  intermediate  voyages, 
paying  a  certain  sum  in  consideration  thereof;  and  the 
owner  further  agreed  to  supply  the  ship  with  stores^  in 
consideration  of  which  G.  B.  agreed  to  take  the  command, 
and  receive  the  ship  into  his  service,  for  twelve  months 
certain,  or  for  such  time  as  would  be  necessary  to  com- 
plete the  voyage,  paying  at  a  certain  rate  per  ton  per 
month  for  the  ship.  Held,  that  although  6.  B.  was  further 
bound  by  the  agreement  to  remit  the  freight,  bills  to  London 
as  seeurity,  and  that  such  bills  were  to  be  vested  in  trustees 
who  were  to  receive  the  freight,  and  hand  over  the  surplus 
to  him,  and  although  the  owner  was  to  have  an  agent  on 
board,  who  was  to  have  the  sole  management  of  th^  stores, 
and  to  have  power  to  displace  G.  B.  for  breach  of  any 
covenant  in  the  charterparty,  and  appoint  another  com- 
mander, G.  B.  was  the  owner  of  the  vessel  during  the  con- 
tinuance of  the  charterparty,  and  was  as  such  alone  liable 
to  persons  who,  knowing  its  provisions,  had  shipped  goods 
-  on  board  the  vessel  for  the  homeward  voyage. 


This  was  a  Writ  of  Error  upon  a  judgment  of  the 
Court  of  Exchequer  Chamber,  reversing  a  judgment 
of  the  Court  of  King's  Bench  given  in  favour  of  the 
Plaintiffs. 

The  first  count  of  the  declaration  stated,  that  the 
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V. 

Newberry 

and 

Bemson. 


Defendants  below,  on  the  11th  day  of  March  1817, 
were  owners  of  a  certain  ship  or  vessel  called  *•  The 
BensoTiy^  whereof  one  George  Betham  then  was  mas- 
ter, and  which  said  vessel  was  then  riding  at  anchor 
in  the  river  Hooghly,  in  the  £)ast  Indies,  and  bouDd 
on  a  voyage  from  thence  to  the  port  of  London ;  that 
the  Defendants,  so  being  owners  of  the  said  vessel,  the 
said  Plaintiffs,  on  the  day  and  year  aforesaid,  shipped 
and  loaded,  and  caused  to  be  shipped  and  loaded,  on 
board  of  the  said  vessel,  divers  goods  and  merchandizes^ 
(to  wit),  &c.  of  them  the  Plaintiffs,  to  be  taken  care  of  and 
safely  carried  and  conveyed,  on  board  of  the  said  ship 
or  vessel,  from  the  river  Hooghly  aforesaid  to  the  port 
of  London,  and  there  to  be  safely  delivered,  in  good 
order  and  well-conditioned,  to  certain  persons  com- 
monly called  and  known  by  the  names  and  using  the 
style  and  firm  of  Messrs.  Bazett,  Farquhar,  Crawford 
and  Company,  or  to  their  assigns,  for  certain  freight 
and  reward  payable  by  bills  in  that  behalf  and  although 
the  said  goods  and  merchandizes  were  then  and  there 
had  and  received  by  the  said  George  Betham,  so  being 
master  of  the  said  ship  or  vessel  as  aforesaid,  in  and  on 
board  of  the  said  ship  or  vessel  in  the  river  Hooghly 
aforesaid,  to  be  carried,  conveyed  and  delivered  as 
aforesaid,  yet  the  said  Defendants  so  being  owners 
of  the  said  ship  or  vessel  as  aforesaid,  not  regarding 
their  duty  as  such  owners,  but  neglecting  the  same, 
and  contriving,  &c.,  did  not  nor  v^ould  safely  or  se- 
curely deliver  the  same,  or  cause  the  same  to  be  deli- 
vered, to  the  said  Messrs.  Bazett,  Farquhar,  Crawford 
and  Company,  or  to  their  assigns ;  but  on  the  contrary 
thereof,  the  said  Defendants  so  being  owners,  &c.  so 
improperly  behaved  and  conducted  themselves,  that  a 
great  part  of  the  said  goods,  &c.  was  wholly  lost  to 
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the  said  Plaintiffs,  and  the  residue  damaged.     The 
Defendants  pleaded  the  general  issue — not  guilty/ 

The  cause  was  tried  at  the  London  sittings  after 
Hilary  Term  1820,  before  Lord  Chief  Justice  Abbott, 
and  it  being  admitted  that  the  case  depended  upon 
the  question  whether  the  Defendants  were  liable  to  the 
Plaintiffs  as  carriers  of  the  goods,  and  the  Chief  Justice 
stating  it  as  his  opinion,  upon  the  facts  then  disclosed 
that  as  there  was  a  charterparty,  of  which  the  Plaintiffs 
had  notice,  there  was  no  contract  between  the  parties, 
nor  anything  upon  which  a  duty  could  arise,  the  Plain- 
tiffs submitted  to  be  nonsuited.  A  rule  was  after-^ 
wards  obtained  to  set  aside  the  nonsuit,  when  it  was 
agreed  to  put  the  question  into  the  form  of  a  case,' 
which  being  argued  in  Trinity  Term  1821,  the  Court 
ordered  a  new  trial  to  be  had,  that  the  bondJid6s  of  the 
transaction  might  be  inquired  into,  and  that  the  ques- 
tion of  law  might  be  put  upon  the  record.  The  cau^e 
was  again  tried  at  the  sittings  after  Michaelmas  Term 
1826,  before  Lord  Tenterden  and  a  special  juiy,  and 
a  special  verdict  was  found  on  the  first  count  of  the 
declaration  only,  the  jury  being  discharged  from  givitig 
a  verdict  on  the  other  counts. 

The  special  verdict  found,  that  on  the  11th  day  of 
March  1817,  the  said  Plaintiffs  shipped  on  board  the 
said  ship  Benson^  near  Calcutta,  in  the  East  Indies, 
then  riding  at  anchor  in  the  river  Hooghly,  two  tbou- 
satid  one  hundred  and  seventy-one  bags  of  sugar,  and' 
one  hundred  and  ninety-one  chests  of  indigo ;  that  a 
a  bill  of  lading  thereof  was  sigiied  by  George  fietham, 
then  being  the  master  of  the  said  ship  under  the  cir- 
cumstances thereinafter  mentioned,  and-  that  the  said 
George  Betham  received  the  said  goods  on  board  the 
said  ship,  to  be  carried  and  conveyed  according  to  the 
said  bill  of  lading;  that  before  and  at  that  time  the 
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Defendants  were  owners  of  the  ship,  and  that  before 
she  sailed  to  the  East  Indies,  and  whilst  they  were 
such  owners,  the  charterparty  for  the  said  ship  of  the 
7th  June  1816,  also  set  forth  by  them,  was  executed  by 
the  Defendant  Benson,  then  managing  owner  acting  cm 
behalf  of  himself  and  the  other  part  owners  of  the  one 
part,  and  the  said  George  Betham  of  the  other  part ; 
and  that  the  said  charterparty  was  made  and  esecutei 
handle.    The  verdict  further  found  and  set  forth  it 
memorandum,  signed  and  agreed  to  on  the  25th  day  of 
July  1816,  by  Benson  and  George  Betham ;  and  tl^t 
one  Samuel  Oviatt  went  as  agent  on  board  the  ship 
under  the  charterparty,  and  carried  out  letters  of  intro- 
duction from  Buckles,  Bagster,  and  Buchanan,  mer- 
chants in  London,  on  behaJf  of  the  said  Defendants, 
to  the  Plaintiffs,  by  which  he  was  directed  to  apply  to 
them  in  case  of  necessity,  and  he  did  apply  to  them, 
and  they  acted  as  agents  at  Calcutta,  both  for  the 
Defendants  and  George  Betham,  as  thereinafter  men- 
tioned ;  that  the  said  Samuel  Oviatt  acted  under  a 
power  of  attorney,  executed  by  Benson,  and  which 
was  set  forth  in  the  verdict ;  that  Oviatt  carried  out 
with  him  the  said  charterparty,  and.  communicated  it 
to  the  Plaintifl^  as  soon  as  he  arrived  at  Calcutta,  and 
before  the  shipping  of  the  said  goods,  and  the  Plaintifi 
read  the  charterparty,  and  received  a  copy  thereof,  and 
that  for  the  freight  of  the  sugar  and  indigo,  in  the  bill 
of  lading  mentioned,  the  Plaintiffs  drew  bills  upon 
certain  other  persons  payable  sixty  days  after  the  ship's 
arrival  in  London,  to  the  order  of  the  firm  of  Buckles, 
Bagster,  and  Buchanan,  which  bills  they  delivered  to 
Oviatt,  to  be  remitted  to  them  pursuant  to  the  stipula- 
tions in  the  charterparty,  and  the  bills  were  so  remitted; 
that  the  said  George  Betham  employed  the  said  Plain- 
tiffs as  his  agents  at  Calcutta^  wlio  acted  a3  such^  and 
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ollected  and  paid  over  to  him  the  freight  of  the  goods        i832. 
anried  in  the  ship  on  the  voyage  from  Xoadon  to      qo^vin 
Calcutta,  and  procured  freight  for  him  on  the  voyage    «nd  othera 
Bom  Calcutta  to  London,  and  they  had  a  ^mmiaaion    jm^w^^RKr 
torn  him  for  so  doing ;  that  the  said  ship  sailed  from      p^^. 
be  river  Hooghly  to  London  with  the  sugar  and  indigo 
»Q  board,  but  that  they  never  were  deliyered  to  the 
aid  Plaintiffs  or  their  assigns  pursuant,  to  the  said  bill 
f  lading,  but  that  part  was  lost  and  the  rest  damaged. 

The  special  verdict  came  on  for  argument  .before  the 
>oart  of  King's  Bench  in  £aster  Term.  1828,  and  the 
jOsuTt  gave  judgment  for  the  Plaintiffs. 

A  Writ  of  Error  was  thereupon  brought  by  the  De- 
iandants  to  the  Court  of  Exchequer  Chamber,  when 
hat  Court  unanimously  reversed  the  judgment  of  the 
I!ourt  of  King's  Bench. 

Mr.  Serjeant  Taddy  for  the  Plaintiffs  in  Error:  — 
rhe  judgment  of  the  Court  of  Exchequer  Chamber 
mght  to  be  reversed.  What  was  the  general  law  on 
nibjects  of  thi»  nature  ?  The  principle  relied^  on  by 
lie  Defendants  was,  that  there  was  no  privity  of  con- 
Tact  between  the  Plaintiffs  and  them.  The  answer  to 
hat  was,  that  the  law  m^chant  raised  a  privity  of 
x>ntract  by  force  of  the .  relationship  between  them. 
H^faerever  there  was  an  agreement  to  carry  goods, 
liece  mustbe  a  consideration  for  doing  so ;  and  who« 
sver  was  the  owner  of  the  vessel  was  necessarily  en- 
titled to  freights  It  was  asked,  on  the  other  side^  whe- 
ther it  would  be  possible  for  the  Defendants  in  Error 
to  maintain  an  action  for  freight,  and  it  was  ssad  that 
if  the  Plaintiffs  could  maintain  an  action  against  them 
for  the  loss  of  the  goods,  they  must  be  able  to  maiiitain 
ut  action  against  the  Plaintiffs  for  the  freight  of  carry- 
ing those  goods*  That  proposition,  however,  did  not 
necessarily  follow  the  other^    The  rule  on  both  points 
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1 832.  was  thus  stated  by  Roccus,  in  bis  work  De  Navibus 

^^^^  et  Naulo,  w,  27  :  ^*  Contrahentes  cum  magistro  turn 

and  others  hobent  eUctionem  agendij  vel  contra  magisirum  vd  contra 

Newbe«rt  dominutn  navis  in  solidunij  et  solutione  tonus  liberabff 

and  alter. '^  and  "  Dominm  autem  navis  nullam  habet  ac- 

Benson.  ' 

iionem  contra  illos  qui  cum  magistro  contraxerunt^  m 
contra  magistrum  per  ipsum  electumJ*  This  was  a 
proper  rule,  because  persons  who  were  in  a  foreign 
port,  wishing  to  ship  goods  to  this  country,  were  often 
necessarily  ignorant  as  to  who  were  the  owners  of  the 
ship ;  but  if  they  came  to  know  afterwards,  it  was 
right  that  they  should  have  the  privilege  of  following 
up  the  ownership  wherever  it  should  be  found  to  be 
vested.  The  owner's  remedy  was  against  the  master 
whom  he  had  selected ;  that  was  a  clear  rule.  There 
were  many  cases  in  which  the .  duties  of  a  piarty  and 
his  rights  were  not  equivalent.  Where  a  person  held 
himself  out  as  a  partner  in  any  trading  company,  he 
became  liable  to  all  the  world  as  a  partner,  but  he  was 
not  equally  able  to  maintain  an  action  against  those 
to  whom  he  thus  became  liable ;  for  to  do  that,  he 
must  prove  that  he  was  in  reality  a  partner.  That  was 
the  case  of  Kelt  v.  Nainby^  (10  Barn.  &  Cres.  20.) 
The  law  raised  a  consideration  from  the  situation  of 
the  master  of  the  vessel  on  one  side,  and  that  of  the 
owner  on  the  other.  There  was  no  difference  between 
the  law  of  England  and  the  general  common  law  of 
Europe  in  that  respect.  Boson  v.  Sandford^  (3  Levinz* 
258,  and  2  Salk.  439,)  had  established,  that  the 
owners  of  a  vessel  were  liable  on  the  contract  of  die 
master,  on  two  grounds;  first,  the  receipt  of  the 
freight;  and  secondly,  the  possession  of  the  vessel.  .It 
was  necessary  to  be  divested  of  the  right  of  ownership 
in  order  to  be  divested  of  responsibility.  In  like  maiif 
ner  they  were  liable  if  they  had  a  command  over  the 
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freight ;  so  that  to  save  themselves  from  responsibility, 
they  must  show  two  things :  that  they  had  been  divested 
of  the  possession,  so  as  to  cease  to  be  considered  own- 
ers, and  that  they  had  no  connexion  with  the  freight. 
The  case  of  Boucher  v.  Lawson  (Cas.  Temp.  Hardw.  85 
and  194)  was  a  strong  authority  on  this  point*  There 
the  master  did  not  account  to  the  owners  for  the  freight ; 
and  yet  it  was  held  that  if  he  refused  to  deliver  the 
goods  to  the  consignee,  an  action  for  non-delivery 
would  lie  against  the  owners  on  the  general  custom. 

The  charterparty  in  this  case  was  peculiar.  Freight 
bnis  were  in  the  first  instance  delivered  to  the  owners' 
agents :  that  showed  that  they  were  to  receive  the 
freight;  so  that  it  was  impossible  to  contend,  upon 
that  ground,  that  there  was  no  privity  of  contract  be- 
tween the  Plaintiffs  and  Defendants.  It  was  true  that 
the  freight  was,  in  the  first  instance,  to  be  put  into  the 
hands  of  trustees ;  but  then  it  was  to  be  applied  by 
them  for  the  benefit  of  the  Defendants.  How  then 
could  they  deny  their  interest  in  it,  or  their  liability  on 
account  of  that  interest  ?  The  Courts  of  King^s  Bench 
and  Exchequer  Chamber  had  differed  in  opinion  oti 
this  case.  In  the  Court  of  Exchequer  Chamber  it  was 
supposed  that  the  charterparty  was  a  mere  security,  out 
of  which  the  owners  might  or  might  not  receive  pay- 
ment of  the  freight.  The  words  of  the  Judgment  were, 
(7  Bing.  210;  1  Tyrr.  83 ;  1  Crom.  &  Jerv.  218)  '*  As 
to  the  third  objection,  the  charterparty  gives  the  owners 
a  security  upon  freight  bills  received  by  the  freighter, 
but  gives  them  no  direct  nor  immediate  interest  in  the 
freight  earned.**  It  was  true  that  the  owners  had  a 
^oecial  security  for  the  freight,  but  that  made  no  dif^ 
iierence  in  the  case ;  for  at  the  same  time  they  had  a 
general  interest  in  the  freight  earned,  and  that  was 
flujficient  to  constitute  a  liability  on  their  part.     Tho 
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public  h(^4  RQttitng  to  4q  W\\h  lJ|e  mpde  in  whif^  \k^ 
owners  apd  the  (^^pt$Li^  ^ettl04  their  ^ccpoatj) ;  if  the 
owuer  received  ^  benefit  from  the  freigjit,  he  was  ip 
the  ordinary  poi^ditiop  of  owner.  A  shipper  of  goods; 
in  ^  foreign  port  was  not  to  be  obliged  to  exercise  hip 
judgmei^t  on  th^  particular  t^fjns  of  a  charterparty  be- 
tween the  master  and  the  owner,  Th^  ppssessipu  of 
the  ship  was  the  next  grquud  of  liability  of  the  OWP^* 
It  vfsa  to  be  lamented  that  in  the  law  of  E^ngland  there 
was  a  difference  in  the  rule  ^elating  to  this  part  Cif 
the  subject  from  the  law  of  other  cpuntries.  The 
general  rule  of  marine  law  declarecl  th^t  he  ^la^  was 
the  owner  was  liable  for  the  acts  of  the  master ;  bat 
here  the  Courts  departed  from  that  general  rule,  and 
introduced  confusion  into  the  subject,  from  their  wish 
to  apply  the  rules  to  particular  cases.  It  w^s  usual 
here  for  the  owner  of  a  chartered  vessel  to  be  the  mas* 
ter,  and  in  that  way  he  was  lis^ble  in  a  double  ch^rocteri 
as  master  and  charterer.  .  It  was  clear  that  in  this  case 
the  freighter  and  the  master  we^e  the  sfiine  person. 
That  was  found  on  the  face  of  the  special  verdict^  where 
an  express  contract  for  wages  was  stated^  ^^  wage^  10.4 
say  10/.  per  month,  no  primage  or  privilege  of  tonnage 
whatever."  It  was  said  that  he  might  also  be  the 
owper ;  and  it  was  then  asked  what  the  efifect  of  that 
would  be  ?  Why,  this  :  he  would  ^nd  himself  by  the 
bill  of  lading,  and  the  shipper  would  lose  one  of  his 
two  securities.  The  Defendants  here  claimed  the 
benefit  of  ownership;  for  100  tons  of  goods  were  to 
be  carried  for  their  benefit  Betham  undertook  to 
navigate  the  ship  on  these  conditions,  and  take  it  intp 
his  service.  It  was  said  that  he  was  the  owner  of  the 
ship,  because  he  had  taken  it  into  his  service;  but 
there  was  nothing  here  equivalent  to  the  demise  of  the 
ship  :  and  even  if  there  had  been,  still  the  owner  ought 
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-not  have  parted  with  all  his  privileges,  nor  released       1832. 
himself  from  all  his  liabilities.     The  case  of  Christie  v. '    ^P"""^ 

COLVIN 

Lewis  (2  Brod.  &  Bing.  410)  showed  that  an  owner,  and  others 
who  had  not  parted  with  the  whole  possession  of  the  newb'errt 
vessel,  retained  his  lien  for  freight,  though  the  words  ^ 
<<  granted  and  to  freight  let  and  accepted^  and  to  freight 
takeni''  were  inserted  in  the  charterparty.  In  cases, 
however,  where  there  was  an  actual  demise,  it  was 
held  that  the  owners  still  retained  their  lien  for  the 
fir^ht.  The  cases  on  this  subject  were  all  collected 
m  Abbott  on  Shipping,  book  i.  chap,  i.,  where  those  of 
Parish  v.  Craxtford  and  James  v.  Jmes^  the  latter  of 
vrhich  was  in  some  measure  at  variance  with  the  former, 
were  both  considered.  It  might  be  admitted,  that 
where  the  charterparty  was  so  executed  as  to  divest 
the  owner  of  all  proprietorship  for  the  time,  so  as  to 
leave  him  no  agent  on  board  to  control  the  captain  or 
to  receive  the  freight,  the  result  with  respect  to  hi^ 
liability  would  be  changed.  In  Mackemie  v.  RowCf 
(2  Camp.  482.)  such  a  case  occurred ;  and  in  James  v. 
Joms  the  owner  did  not  receive  freight  at  all.  The  first 
g^ieral  rule  of  the  common  law  made  the  owner  liable 
OA  the  signk^  of  the  bill  of  lading,  and  the  second  de- 
clared that  he  only  ceased  to  be  liable  if  he  was  divested 
of  the  ownership,  or  of  his  interest  ia  the  receipt  of  the 
freight. 

Mr.  CampbeU  and  Mr.  V.  Richards^  for  the  Defen- 
dants in  Error : — As  to  the  facts  of  this  case,  notice  was 
taken  that  the  Plaintiffs  were  informed  of  the  nature  of 
the  contract.  The  master  and  crew  were  appointed 
by  the  absolute  owners,  who  thus  remained  in  pos- 
session as  between  the  master  and  themselves.  An 
action  for  running  down  might  therefore  have  been 
brought  in  the  name  of  the  absolute  owners,  but  that 
did  not  make  tiliem  liable  to  the  shipper  of  goods^  for 
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they  did  not  receive  the  freight.    The  master  paid  them 
for  the  hire  of  the  ship,  and  he  was  entitled  to  the 
freight.      That  was  the  case  of  Christie  v.  Lewis. 
This  was,  in  fact,  an  action  on  the  contract,  and  it 
made  no  real  difference  whether  it  was  laid  in  the  form 
of  tort  or  of  assumpsit.     Both  were  actions  on  the 
case.     One  arose  on  a  promise,  the  other  on  a  doty ; 
but  the  duty  itself  only  arose  upon  a  contract.    The 
action  was  not  framed  on  the  custom  of  the  realm. 
In  the  case  of  Marzetti  v.  JVitUams^  1  Bam.  &  Adol. 
415,  the   Court  of  King's  Bench  held  that  wheie 
a  contract  was  the  foundation  of  an  action,  it  made  no 
difference,  as  to  the  rights  and  liabilities  of  the  parties, 
whether  the  declaration  was  framed  in  tort  or  in  as- 
sumpsit.    The  Plaintiffs  here  were  consequently  in  the 
same  situation  as  if  they  had  declared,  that  in  conside* 
ration  of  receiving  freight,  the  Defendants  had  imder- 
taken  to  carry  the  goods.     That  being  an  action  of  con- 
tract, the  question  would  have  been,  who  were  the  con- 
tracting parties.    On  that  question,  the  Plaintiffs  must 
have  been  out  of  court     The  Court  of  King's  Bench 
had  recognized  the  general  principle,  that  where  there 
was  a  charterparty,  the  freighter  was  pro  hac  vice 
owner,  but  they  took  a  distinction  between  a  common 
charterparty  and  the  present.    It  was,  however,  broadly 
stated,  on  the  other  side,  that  the  owner  was  not  divested 
of  his  liability  unless  he  parted  with  his  interest  in  the 
ship.      But  a  charterparty  in  the  common  form  was 
one  where  the  absolute  owner  gave  up  his  ship  to 
another  person  for  the  use  of  that  other.     That  relieved 
him  from  responsibility  as  against   all  persons  who 
knew  of  the  contract.     The  Plaintiffs  here  knew  of  it; 
they  contracted  with  the  freighter,  and  not  with  the 
absolute  owner.     His  situation   would   be   the  same 
whether  the  ship  was  in  ballast,  or  whether  she  had  a 
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full  cargo.  It  was  the  same  as  with  a  lease  and  sub- 
lease. The  lessee  might  sublet,  but  the  absolute  land- 
lord  had  no  benefit,  and  suffered  no  loss  from  that ;  and 
it  was  the  same  with  the  shipper  of  goods  and  the  abso- 
lute owner.  If  freight  was  payable,  the  freighter  alone 
was  liable,  for  it  was  he  who  made  the  promises,  and 
he  ought  to  be  responsible  if  they  were  broken.  It 
made  no  difference  that  Betham  was  both  the  frei&rhter 
and  the  master.  The  general  rule  was,  that  where  there 
was  a  charterparty,  the  freighter  was  the  carrier  of 
the  goods.  The  case  of  Boucher  v.  Lcmson  did  not 
aid  the  argument  on  the  other  side,  for,  in  the  first 
place,  the  declaration  there  was  defective  in  not  pro- 
perly stating  the  custom  of  the  realm,  but  merely 
alleging  the  duty  of  the  Defendant ;  and  in  the  next,  it 
was  the  common  case  of  a  ship  sold  for  the  account  of 
the  absolute  owners,  the  master  receiving  freight  instead 
of  wages.  There  were  two  cases  that  expressly  deter- 
mined, that  where  there  was  a  charterparty,  the  abso- 
lute owners  were  exempt.  They  were  the  cases  of  James 
V.  JoneSj  and  Mackenziey^  Rawe^  (Abbott  on  Shipping, 
SO  &  21 , 5  edit)  Parish  v.  Crawford  was  by  these  cases 
declared  not  to  l>e  law.  .  The  liberty  reserved  to  the 
owners  to  ship  lOU  tons  of  goods  for  their  own  benefit 
was  a  strong  circumstance  to  show  that  Betham  was 
the  owner  pro  hac  vice^  for  without  that  reservation 
they  would  not  have  been  entitled  to  ship  a  single 
bale  of  goods.  The  profit  or  loss  of  the  voyage  was  to 
be  borne  by  Betham  alone,  and  the  owners  only  had 
a  lien  as  against  the  freighter  to  recover  the  freights 
It  was  true  that  the  word  *'  demise**  was  not  in  this 
charterparty,  but  Lord  Chief  Justice  Tindal  had  said, 
in  the  judgment  in  the  Exchequer  Chamber,  that 
"  even  in  a  lease  of  lands  no  such  words  were  abso- 
lutely necessary,"     Whatever  showed  the  intention  of 
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a  party  to  give  to  another  the    use  of  the    profits 
would  amount  to  a  demise.     In  this  case  Betham  was 
described  as  the  freighter  of  the  said  ship,  and  then 
came  the  reservation,,  that  it  was  to  be  in  the  service  of 
Betham  till  it  returned  to  London.     In  the  case  of 
Vallejo  v*  JVheelerj  it  was  held  that  a  deviation  cwn- 
mitted  by  the  master,  with  the  knowledge  of  the  abso- 
lute owner,  was  an  act  of  barratry  with  respect  to  a 
third  person  who  had  hired  the  ship  by  a  charter- 
party,  and  was  therefore  considered  the  owner  for  the 
particular  voyage.    There  was  an  agreement  for  pay- 
ment to  the  owners  for  the  hire  of  the  ship  of  a  fixed' 
and  certain  recompense,  which  was  not  to  be  affected 
by  the  loss  of  the  ship.     The  freight  bills  were  for 
that  reason  only  to  be  considered  as  securities.     If  die 
freight  bills  fell  short  of  the  sum  due  for  the  hire  of  the 
ship,  the  freighter  was  to  make  up  the  difference ;  if 
they  exceeded  it,  he  was  to  be  entitled  to  the  surplus. 
The  circumstance  of  Oviatt  going  with  the  ship  made 
no  alteration  in  the  character  of  Betham  as  freighter,  for 
the  charterparty  could  not  be  put  an  end  to  by  Oviatt, 
he  could  only  displace  Betham  as  captain,  if  Betham 
acted  improperly  in  that  character.       His   removal 
would  not  exonerate  him  from  paying  for  the  hire  of 
the  vessel,  nor  the  party  who  contracted  with  him  from 
paying  him  the  freight.     The  case  which  had  been  pot 
relating  to  partnerships,  was  a  case  where  there  bad  beea 
concealment  of  the  facts,  for  if  the  facts  were  known  to 
both  parties,  there  must  be  a  reciprocity  of  action* 
There  was  nothing,  even  in  the  declaration  itself  to 
distinguish  this  case  from  that  of  a  common  charter 
party,  for  in  the  declaration  it  was  alleged,  that  tiM 
Plaintiffs  caused  goods  "  to  be  loaded  on  board  the 
ship   for  a  certain  freight,  payable  by  bills  in  that 
behal£"    That  was  the  foundation  of  the  siippoied 


ON  APPEALS  AND  WRITS  OF  ERROR. 

dut)^.  For  that  dtity  there  must  be  a  consideration, 
ttlid  the  consideration  on  the  general  deiilurrer  would 
appear  to  be  these  freight  bills,  which,  instead  of 
beiilg  payable  to  the  owners,  would,  at  the  trial,  be 
p^bved  to  be  payable  to  Bethatn,  on  whom  alone  the 
doty  attslched,  and  who  alone  was  responsible  for  the 
btf^&ch  of  it. 
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'  Mft  Sei*geatit  Taddy,  in  refply  >^Deivell  v.  Moxon, 
(1  taunt.  891.)  showed  that  the  Defendants  here  could 
ililiiniain  all  action  against  the  shippers  for  the  freight, 
but  even  if  they  could  not,  still  they  liirould  be  liable. 
Chlirterparties  were  not  always  in  the  same  form,  butt 
at  all  tlm^s  it  would  appear  that,  as  between  the 
shippers  of  goods  and  the  owners,  the  latter  were  held 
liable^  as  being  in  possession  of  the  ship ;  Seville  y. 
Campion,  2  B.  &  A.  503^  It  was  said  that  Oviatt's 
dtlty  was  only  applicable  to  the  rights  which  Betham 
dented  as  captain,  but  what  the  Plaintiffs  laid  stress 
on  was  his  being  there  at  all,  and  receiving  the 
freight  bills  on  behalf  of  the  owners.  Thes6  bills  weiP^ 
iliore  than  a  mere  security ;  but  even  if  they  were  not^ 
^at  alone  would  be  sufficient  to  make  the  dwners  lia*' 
ble.  If  they  could  be  connected  with  the  receipt  of 
freight,  or  the  possession  of  the  vessel,  the  question 
was  entire,  and  they  were  responsible  to  the  shipper 
€f  goods.  The  pleadings  were  immaterial  if  the  facts 
were  as  they  wefe  in  favour  of  the  Plaintiffs* 

Lcrd  Tenterden,  who  sat  as  Deputy  Speaker,  said, 
that  the  question  depended  on  the  construction  of  the 
charterparty,  and  he  should  wish  for  time  to  frame 
questions  to  be  put  before  the  Judges  for  their  opinion. 

The  case  stood  over  until  the  11th  of  July,  when 
Jodgment  was  moved  as  follows  :— 
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Lord   Tenterden: — My  Xords^  there  is  a  case  o( 
Colvin  and  others  against  Newberry  and  another,  very 
lately  argued  before  your  Lordships^  and  in  the  absence 
of  my  noble  and  learned  friend,  who  has  just  left  the 
House,  it  falls  to  my  lot  to  supply  his  place  on  the 
woolsack.    The  case  was  argued  before  several  of  the 
Judges,  and  I  have  had  an  opportunity  of  collecting 
from  them  their  opinions,  and  it  did  not  appear  to  me 
to  be  necessary  to  put  to  them  any  formal  question, 
they  being  all  of   opinion  that  the  judgment  from 
which  the  Writ  of  Error  is  bix)ught  to  this  Houses 
namely,  the  Judgment  of  the  Court  of  Exchequer 
Chamber,  should  be  affirmed.     The  Judges  of  that 
Court  reversed  the  judgment  which  had  been  given 
in  the  Court  of  King's  Bench.     At  the  time  it  was 
given,  I  was  present  in  the  situation  which  I  now 
have  the  hoaour  to  fill,  and  among  the  Judges  who 
were  present  at  the  argument  in  this  House  was  one 
of  the  learned  Judges,  I  mean  my  learned  brother 
Baron  Bayley,  who  was  a  Judge  of  the  Court  of  King's 
Bench  at  the  time  this  case  was  decided  there,  and  he^ 
upon  reflection,  has  changed  his  opinion,  and  is  one 
of  the  Judges  upon  whose  unanimous  opinion  I  shall 
take  the  liberty  to  move  your  Lordships  to  affirm  the 
judgment  of  the  Court  of  Exchequer  Chamber.    Some 
other  of  the  learned  Judges^  who  were  present  on  that 
occasion,  had   not  been   members   of  either  of  the 
Courts  at  the  time  the  case  was  argued*     The  mattert 
therefore,  to  them  was  new.     Having  stated  shortly  to 
your  Lordships  the  manner   in  which  the  case  pro- 
ceeded, I  shall,  with  your  Lordships' permission,  direct 
your  attention  to  the  point  in  dispute,  what  the  case 
really  was,  and  upon  what  grounds  the  judgment  of 
the  Court  below  should  be  affirmed.     My  Lords,  it 
was  the  case   of  an   action  brought  by  the  present 
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Plaintiffs  in  Error,  against  the  Defi^ndants,  as  the  1832. 
owners  of  a  ship  called  the  Benson.  The  action  was  colvik 
upon  a  bill  of  lading  of  goods  shipped  on  board  that  and  others 
ship  at  Calcutta,  for  which  a  person  of  the  name  of  NEWBBRRt 
Betham,  who  was  then  master  of  that  ship,  had  signed  b^msou* 
the  bill  of  lading  for  the  right  delivery  of  the  goods  in 
London  ;  but  the  goods  were  not  delivered.  Two  pro- 
positions of  law  are  clear,  as  applicable  to  a  case  like 
tiiis :  the  first  is,  that  in  the  common  case  of  goods 
shipped  on  board  a  vessel  belonging  to  a  person^  of 
which  the  shipment  is  acknowledged  by  a  bill  of  lad->- 
ing  signed  by  the  master,  if  the  goods  are  not  delivered, 
the  shipper  has  a  right  to  maintain  an  action  against 
the  owner  of  the  ship ;  the  other^  which  is  equally 
clear,  is  this,  that  if  the  person  in  whom  the  absolute 
property  of  the  ship  is  vested  charters  that  ship  to 
another  for  a  particular  voyage^  although  the  absolute 
owner  provides  the  master,  crew,  provisions  and  every 
thing  else,  and  is  to  'receive  from  the  charterer  of  the 
ahip  a  certain  sum  of  money  for  the  use  and  hire  of  the 
ship,  an  action  can  be  brought  only  against  the  person  to 
whom  the  absolute  owner  has  chartered  the  ship,  and 
who  is  considered  the  owner  pro  tempore^  during  the 
voyage  for  which  the  ship  is  chartered*  It  cannot  be 
maintained  against  the  person  who  has  let  out  the 
ship  on  charter,  namely,,  the  absolute  owner.  Those 
two  propositions  being  clear,  the  question  is,  whether 
the  instrument,  to  which  I  am  about  to  direct  your 
Lordships'  attention,  is  to  be  considered  as  a  charter 
of  the  ship  to  Betham,  who  went  out  as  master,  or 
whether  the  true  legal  effect  of  the  instrument  is  only 
this,  that  the  owners  of  the  ship,  the  Defendants,  con- 
sented to  allow  Betham  to  go  out  as  master  of  the  ship, 
and  to  receive  from  him  a  certain  sum,  and  to  allow 
him  to  take  all  the  profits?    A  contract  of  that  kind 
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certainly  tan  he  mAde  between  the  owAer  of  the  iki^ 
and  the  master,  but  it  would  be  open,  if  there  were 
nothing  more  in  the  case,  to  very  great  objection^  be^ 
cause  it  would  afford  an  opportunity  to  the  bWten  of 
the  vessel^  in  ia  great  many  cases^  to  relieve  theBuelnil 
from  the  responsibility  which  attaches  upon  their  cha^ 
racter  as  owners,  ctnd  leave  the  shipper  of  the  goddt  tk 
his  remedy  against  the  master  alone,  Who^  in  many 
cases,  is  a  person  by  no  means  stnfflci^t  to  aoiaWer  flii 
demand  whioh  might  be  made  upon  him  in  eastef 
loss  or  injury  done.  Now  the  instrument  in  cjutsiiott 
is  one  of  a  very  peculiar  character^  and  I  will  pres^idy 
direct  your  Lordships'  attention  to  such  parts  of  it  M 
appear  to  be  materials  The  instrument  is  a  contrad 
made  between  the  owners  of  the  ship,  the  persorii 
whom  I  have  mentioned,  and  Mr^  Betham,  and  it 
begins  by  alleging  that  the  owners  of  the  ship  agree  to 
appoint,  and  do  by  this  instrument  appoint  him  the 
commander  of  the  ship,  subjekst  to  the  conditio^n  thereiil 
mentioned,  which  is,  that  in  case  of  his  miseondnet  h 
the  character  of  master,  the  person  whom  they  have  a 
right  to  send  out  to  represent  them  shall  have  the 
power  of  dismissing  him  from  the  command.  Now,  if 
this  instrument  had  contained  nothing  more  the  casi 
would  be  one  of  the  kind  which  I  have  first  mentioned 
to  your  Lordships,  but  it  contains  a  great  deal  more^ 
for  it  then  goes  on  to  state  that  Mr.  Bethaati,  tbi 
roaster,  shall  be  allowed  and  permitted  to  take  eta  botfd 
the  ship  all  siich  goods  as  he  may  think  propefy  and 
proceed  therewith  to  Calcutta  in  the  East  Indie%  Aete 
to  unload  and  reload  the  skip,:  and  to  return  thence  ts 
the  port  of  London ;  and  upon  her  arrival  tbere^  and 
final  discbarge  of  her  cargo,  the  intended  voyage  and 
service  are  to  end.  The  owner  further  agrees  that  thi 
ship  shall  be,  beic^e  her  departure^  ibnaiilie^  wtd 
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roper  water  caska,  and  provisions^  and  erery  thing  of     vl?^^ 
lat  kind ;  and  he  agrees  also  to  provide  the  ship  with      colviit 
lals  and  wood  for  cooking  and  dressing  the  pas-    «*nd  others 
angers'  provisions^  for  which  the  freighter  is  to  pay   Newberbt. 
le  owner.    The  perscm  who  is,  in  the  first  instance^     Beiisov4 
lUed  the  master  of  the  ship^  is  now  called  the  hreighter^ 
te  term  freighter  applying  to  a  person  who.  takes  the 
lip  nnder  a  charter.    The  owner  then  stipulates  Uiat 
tethani  shall  pay  him,  the  owner^  freight  for  the  use 
r  hire  of  the  ship,  at  a  certain  rate  per  ton  hete  spe^ 
ified ;  and  it  is  agreed  tfiat  that  shall  not  be  paid  until 
!ie  ship's  return  into  the  port  of  London*    Then  he 
luther  agrees  that  the  bills  that  may  be  drawn  in 
Calcutta,  in  part  payment  of  the  freight  of  the  goods 
bat  may  be  laid  in  there,  shall  be  sent  over  to  certain 
tersons  in  this  kingdom,  who  are  to  be  trustees^  and 
rfao  are  to  apply  the  proceeds  of  those  bills  towards 
he  payment  to  the  owner  of  the  balance  of  freight 
rhicb  may  be  due  to  him*    There  is  also  another  pro* 
riston.     The  ship  being,  in  the  first  instance*  intended 
o  go  from  London  to  Calcutta,  there  is  a  [n'orision  thai 
he  freighter  shall  have  the  liberty  and  privilege  of  em^ 
>loying  the  ship  in  the  £ast  Indiesi  for  any  ioter^ 
nediate  voyage  he  may  think  fit|  paying  a  certain  mm^ 
Thai  comeel  the  proviso  to  which  I  have  already  ad* 
rerted»  namely^   that  if  he  misconducts  himself  as 
onaster^  the  agent  for  the  owner,  who  is  on  board  Ihe 
ihjp,  shall  appoint  another  commander^  without  any 
injury  to  the  rights  of  the  owner  upon  the  charter. 
Ihat  being  the  character  of  the  instrument^  the  special 
verdict  also  sets  out  a  memorandum  of  an  agreement 
khat  was  made  between  the  owner  and  the  same  person, 
which.  specifi>es  the  sum  he  was  to  receive  as  wages,  he 
having  been^ieviously  appointed  as  master*  The  spe^ 
ciaL  verdict  then  proceeds  to  state  the  powei  of  attomey, 
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1832.  which  was  given  to  a  person  who  went  as  agent 
^Q^^[^  *  in  the  ship,  upon  the  particulars  of  which  it  does  not 
and  others  appear  that  any  thing  turns :  it  is  therefore  unnecessary 
for  me  to  draw  your  Lordships'  attention  to  it  Thai 
the  jury  find  as  a  fact,  that  this  instrument  was  made 
band  Jidt^  by  which  I  understand  them  to  mean,  that 
the  contract  was  really  such  as  it  purported  and  pro- 
fessed to  be,  that  is,  that  it  was  a  letting  of  the  ship  to 
the  master  for  the  voyage  mentioned ;  and  they  further 
find,  that  the  person  who  went  out  as  agent  on  behalf 
of  the  owner  carried  with  him  the  charterparty,  and 
communicated  it  to  the  Plainti&,  who  were  the  shippers 
of  the  goods.  As  soon  as  he  arrived  at  Calcutta,  he 
communicated  to  them  the  nature  of  the  charterparij. 
They  had  already  received  a  copy  of  it ;  so  that  they 
knew,  before  the  ship  arrived,  the  state  in  which  the 
ship  had  come  out,  and  were  acquainted  with  the  con- 
tract made  between  the  Defendants  as  owners  of  the 
ship,  and  Betham  as  the  master.  Now,  the  Court  of 
King's  Bench  were  of  opinion  that  this  instrument  was 
nothing  more  than  a  contract  between  the  owners  of 
the  ship  and  the  master,  the  owners  agreeing  on  their 
part,  if  he  would  pay  a  certain  sum  to  them,  that  he 
should  have  for  his  own  use  all  the  profits  over  and 
above  that  sum ;  but,  on  the  other  hand,  when  the  case 
came  before  the  Court  of  Exchequer  Chamber,  it  was 
argued  more  at  length,  and  more  elaborate  judgments 
given,  than  in  the  Court  of  King's  Bench ;  and  that 
Court  was  of  opinion  that  this  instrument,  although  it 
did  not  contain  in  terms  any  words  by  which  the 
owners  let  or  chartered  the  ship  out  to  Betham,  still  it 
was  in  efiect,  and  in  point  of  law,  and  in  legal  effect,  a 
letting  of  the  ship  to  him  for  that  voyage,  and  he  was 
therefore  in  the  situation  of  the  person  whom  I  men- 
tioned to  your  Lordships  in  the  second  proposition; 
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namely,  that  he  was  to  all  intents  and  purposes  the       i832. 
charterer  of  the  ship,  and  consequently  that  any  con-      colvim 
tract  made  with  him  for  shipping  goods  may  be  con-    ^^  others 
Mered  as  a  contract  made  with  him  as  the  owner   Newberry 
&ro  tempore  of  the  ship,  and  could  not  be  considered      bmwn. 
as  a  contract  made  by  the  Plaintiffs  with  the  Defendants, 
aigainst  whom  the  action  was  brought.    I  have  already 
intimated  to  your  Lordships  that  in  this  opinion  of  the 
Court  of  Exchequer  Chamber,  and  in  the  reasons  given 
by  that  Court  upon  the  subject,  all  the  Judges  who 
were  here  upon  the  argument  concurred. 

For  myself,  I  should  say  I  am  inclined  to  think  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  is 
right ;  and  I  shall  have  no  hesitation  on  this  occasion, 
and  I  hope  I  never  shall  have  any  hesitation,  in  acknow- 
[edging  any  error  which  I  may  have  committed  in  the 
leat  of  justice,  and  in  endeavouring,  as  far  as  I  can, 
:o  correct  that  error.  I  shall  therefore  advise  your 
Lordships  to  conBrm  the  judgment  of  the  Court  of 
Elxchequer  Chamber,  and  reverse  the  judgment  which 
[  myself,  together  with  the  other  Judges  of  the  Court 
>f  King's  Bench,  have  given  in  this  case,  thinking  as 
[  do,  that,  upon  the  whole,  that  is  the  soundest  judg- 
ment, and  knowing,  as  I  have  already  mentioned,  that 
hat  is  the  opinion  of  almost  every  Judge  in  West- 
ninster  Hall. 

Judgment  of  the  Exchequer  Chamber  affirmed. 
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In  order  to  raise  a  case  of  election  on  a  testamentary  in-  Devise.  Cm' 
strument,  the  intention  of  the  testator  must  clearly  impose  ^J^'*^*-"*^ 
an  obligation  to  elect ;  and  in  order  to  hold  a  party  to  have 
made  election,  his  acts  must  be  conformable  to  the  instru- 
ment imposing  the  obligation  to  elect,  and  not  adverse 
thereto. 

Where  parties  may  elect  between  two  titles,  either  as  tenants 
for  life  or  tenants  in  fee-simple,  and  continue  in  possession 
for  near  forty-four  years,  executing  in  the  mean  time 
various  deeds,  reciting  that  they  took  under  the  former 
title ;  Held,  that  they  have  elected  to  take  under  that  title, 
and  their  heir-at-law  is  precluded  from  claiming  the  fee 

.  under  the  latter. 

Semble,  the  House  of  Lords  will,  under  peculiar  circumstances, 
hear  two  counsel  for  a  Respondent,  although  to  hear  but 
one  on  each  side  may  be  part  of  the  order  made  on 
advancing  the  Appeal,  on  the  petition  of  the  Appellant. 


vol.  I. 


X 


Dillon 

V. 
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1833.        Semble  also,  that^  although  it  is  usual,  according  to  the  orders 
of  the  House^  to  inserl  in  the  printed  cases  all  the  docu- 
ments that  are  to  be  relied  on,  except  the  parties,  to  save 
Parker.  expense,  come  to  an  understanding  to  refer  only  to  some, 

yet  the  House  will  hear  the  documents  so  referred  to  read 
at  length  at  the  table  of  the  House  or  by  counsel  at  the 
bar ;  the  opposite  counsel  being  at  liberty  to  examine  and 
obsenra  upon  them. 


XH£  suit,  in  which  this  appeal  originated,  was  insti- 
tuted in  1814.  The  stateueits  hi  the  Appellant's 
several  bills,  and  the  Respondent's  answers,  together 
with  the  judgment  and  decree  pronounced  by  the 
Master  of  the  Rolls,  are  already  reported  (a).  That 
decree  was  aflSrmed  upon  appeal  to  the  Lord  Chancellor, 
by  an  order  made  on  the  4th  of  May  182iJ  (b). 

The^  Appellant  appealed  from  that,  d.eci3ioi\  to  this 
House,  and  was  heard  in  support  of  his  appeal  in  1830, 
but  being  seized  with  sudden  indisposition  befbre  he 
concluded  his  arguments,  the  further  hearing  was.  post- 
poned^. He  next  p^tijbioned  to  be  heard  by  counsel, 
and  his  petition  having  b^en  grantci^t  the  case  now 
came  on  for  hearing,  Lord  Lyitidhuntt  before  wbc»D, 
as  Lord  Chancellor,  k  bad  been  partly)  argued,  in  1830, 
presiding  for  the  Lord  Chancellor. 

Sir  Edward  Sugden,  for  the  Appellant : — The  power 
of  devising  the  estates  which  were  the  subject  of  the 
settlement  in  1741,  and  aj:e  now,  claimed  by  t^e  Ap- 
pellant, was  derived  from  an  agreement  entered,  into  in 
1766,  between  Sir  Henry  John  Parker  and  Joha  Parker, 
his  son.  llie  Respondent,  admitting  that  agreement, 
says,  there  was  contained  in  it  a  proviso  for  making  it 

(a)  1  Swanst.  359.  {b)  Jacob,  505. 


Parker. 
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roid,  in  the  event  of  the  death  of  John  Parker  in  the       isss. 

iifetiine  of  Sir  Henry  John  Parker.     Such  a  proviso  is      ^^ 

inreasonable  and  inconsistent  with  the  acts  of  owner-  v. 

ihip  exercised  by  the  son  over  all  this  property*     The 

icm  was  in  actual  possession*  of  the  estates  from  that 

time,  and  expended  considerable  sums  of  money,  both 

9n  the  house  in  Salisbury-court  and  on  the  mansion 

%t  Talton,  where  he  resided.     The  dominion  exercised 

by  him  over  the  house  in  Salisbury-court  fully  entitles 

j^onr  Lordships  to  presume  an  unconditional  conveyance, 

from  the  fatlier,  of  the  whole  interest  in  that  house. 

rhe  son,  in  the  year  1768,  constituted  Mr.  Stephens 

bis  attohiey  and  agent,  '^  to  view  and  survey  '^  (in  the 

nrords  of  the  power  of  attorney)  **  my  messuage  or 

'*  tenement  situate  in  Salisbury-court,  Fleet-street,  &c. ; 

^'  and  also  for  me  and  in  my  name  to  receive  and  take 

'^  all  the  rents,  &c.  of  ;7iy  said  messuage,  &c. ;  and  upon 

'^  payment  of  the  said  rents,  &c.  for  me  and  in  my 

*  name,  the  monies  so  by  him  received  to  pay  over  unto 

*  iwe,  my  executors  or  administrators.'^  This  power 
>f  attorney  was  drawn  up  by  Mr.  Hunt,  the  solicitor  of 
Sir  Henry  John  Parker,  by  direction  of  Sir  Henry,  as 
ippears  from  a  letter  found  among  the  papers  of  Mr. 
Hunt,  in  which  Sir  Henry  John  Parker  says,  "  You 

*  will  fill  up  a  proper  authority  for  Mr.  Stephens  to 
^  act  for  Mr.  Parker,  in  regard  to  the  house  in  Salis- 

*  bury-court."  An  agreement  for  a  lease  of  the  house 
n  Salisbury-court,  entered  into  by  John  Parker,  could 
lot  have  any  validity,  but  on  the  presumption  that  there 
lad  been  a  previous  conveyance  of  the  whole  interest 
in  it  from  the  father  to  him.  A  jury  would,  upon  those 
acts  in  evidence,  presume  a  conveyance.  Your  Lord- 
;hips,  therefore,  cannot  come  to  any  other  conclusion 
;han  that  the  son  was  seised  in  fee  of  the  Salisbury- 
;ourt  estate,  and  that  it  passed  by  his  will  to  his  sisters, 

X  2 
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1 833.       Margaret  and  Ann  Parker,  in  fee.     In  that  will,  after 
giving  his  father  a  life  interest  in  all  his  freehold  and 
leasehold  estates,  and  after  disposing  of  the  remainder 
of  the  estates,  derived  from  his  grandfather  Page,  to 
his  sisters  of  the  whole  blood,  he  says,  '*  Also  I  give 
and  devise  the  manor  and  capital  messuage,  called 
Talton,  with  the  estates  thereto  belonging ;  the  farm 
**  called  Tredingtoii  Farm  and  Knowland's  Farm,  in 
the  parish  of  Tredington,  and  all  other  my  manors 
and  estates  in  Worcestershire  and  Warwickshire,  my 
'^  house  in  Salisbury-court,  Fleet-street,  London,  tbe 
^*  other  moiety  of  my  estates  at  Hatch,  and  all  other 
^'  estates  whatsoever  and  wheresoever  which  descended 
**  or  came  to  me,  or  which  shall  descend  or  come  to 
me  from  my  father,  unto  my  two  sisters,  Margaret 
and  Ann  Parker,  their  heirs,  executors,  administra- 
tors and  assigns  for  ever,  as  tenants  in  common/* 
After  bequeathing  some  pecuniary  legacies,  he  gives 
all  the  residue  of  his  personal  estate  to  his  father,  and 
appointed  him  executor  of  his  will,  if  he  should  be 
living  at  the  time  of  iiis  own  decease.     By  a  codicil  to 
this  will,  confirming  all  the  benefits  given  thereby  to 
his  father,  he  devises  to  him  his  newly-purphased  estate, 
and  directs  the  cancelling  of  a  bond  for  1,000/.  due  from 
his  father.     It  is  impossible,  in  looking  at  the  will,  to 
say  it  was  not  an  absolute  devise  of  the  whole  of  the 
estates  named  in  it. 

The  next  point  is,  as  to  whether  a  case  of  election 
arose  on  this  will  and  codicil.  Looking  to  the  rental  of 
the  estates,  your  Lordships  may  see  that  it  was  the 
interest  of  Sir  Henry  John  Parker  to  make  dn  election 
under  this  wilL  The  settled  estates  now  claimed  by 
the  Appellant,  as  the  heir  of  Ann  Parker,  and  under 
the  will  of  John  Parker,  consisted  of  the  house  in  Salis* 
bury-court,  let  for  1 00  /.  a  year ;   the  Talton  estate, 
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bringing  an  income  of  about  150/.  a  year;  and  the  i83d. 
Tredington  '  leasehold  premises,  worth  100  /.  a  year.  j),i,lon 
Sir  Henry  John  Parker,  if  he  elected  to  confirm  the  v. 

devise  of  these  in  his  son's  will,  still  remained,  under 
that  will,  entitled  to  the  enjoyment  of  them  during  his 
life,  relinquishing  to  his  daughters  the  power  of  further 
disposing  of  them.  What  were  the  benefits  offered  to 
Sir  Henry's  acceptance,  on  the  other  hand,  by  the  will 
and  codicil  ?  He  got  the  newly-purchased  estate  in  fee, 
which  was  afterwards  sold  for  1,350/.  He  took  a  life 
interest  in  the  estates  of  Hatch  and  Shorter's-court, 
which  had  undoubtedly  belonged  to  the  son,  under  the 
will  of  his  grandfather,  and  were  worth  660  /•  a  year. 
These  devises,  together  with  the  residue  of  the  son's 
pei^sonal  estate,  which  was  of  considerable  amount, 
offered  to  Sir  Henry  John  Parker  immediate  relief  from 
the  dilficulties  which  were  then  pressing  on  him.  It 
was,  therefore,  the  interest  of  Sir  Henry  John  Parker 
to  take  under  the  son's  will,  and  he  did  make  an  election, 
by  taking  all  these  benefits  under  it.  If,  then,  it  has 
been  shown  that  a  question  of  election  was  raised  on  the 
son's  will,  and  that  the  father  elected  to  take  under  it, 
(and  that  he  made  such  election  is  proved  by  various 
undeniable  acts  of  ownership),  the  estates  now  claimed 
must  have  passed  to  Margaret  and  Ann  Parker,  and  to 
the  Appellant,  as  heir  of  the  latter,  by  the  lapse  of  her 
devise  of  them  to  Harry  Parker. 

But  it  is  alleged  that  there  is  another  question  of  elec- 
,  tion  raised  on  the  will  of  Sir  H.  J.  Parker.  Now  cir- 
cumstances in  which  an  election  arises  are  as  if  A.  by 
will  gave  his  estate  to  £•,  and  gave  to  another  an  estate 
which  belonged  to  J3.,  then  B.  has  a  choice  whether 
he  will  take  A.'s  estate  or  keep  his  own :  he  cannot 
take  under  the  will  and  retain  his  own  estate  in  oppo- 
sition to  it.     But  there  cannot  be  a  case  of  election 

X3 
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1833.       where  a  testator  gave  to  a  person  an  estate,  or  part  of 
an  estate,  which  belonged  to  that  person.  This  was  the 
case  with  respect  to  the  life  interest  given  by  Sir  H.  J. 
Parker  to  Margaret  and  Ann  Parker,  to  whom  they 
had  belonged  in  fee  under  the  will  of  their  brother. 
No  matter  what  acts  they  have  done,  the  fee  remained 
in  them  until  they  had  actually  divested  it  out  of  them- 
selves. *  They  sold  or  mortgaged  their  own  estates  to 
pay  their  father's  debts ;  there  is  no  election  in  that 
They  took  no  benefit  under  his  will ;  and  such  was  the 
state  of  his  affairs  at  the  time  of  his  deatli,  and  long 
before,  that  upon  the  sound  construction  of  his  will  no 
case  of  election  was  raised  as  against  the  daughters* 
They  neither  relinquished,  nor  bound  themselves  by  any 
act  of  theirs  to  relinquish,  their  right  to  the  estates  in 
question.     On  the  contrary,  Ann  Parker,  by  her  will, 
made  with  the  privity  of  the  Respondent,  and  without 
objection  on  his  part,  expressly  asserted  her  right  to 
them  in  fee.     Upon  the  whole,  therefore,  it  is  sub- 
mitted, that  the  decree  of  the  Court  below  ought  to  be 
reversed,  and  the  Appellant  declared  entitled  to  these 
estates. 

The  Attorney-General,  for  the  Respondent : — ^The 
will  of  John  Parker  contained  no  words  descriptive 
of  his  title  to  those  estates.  There  was  no  autho^ 
rity  for  those  devises,  adverse  to  the  rights  of  Sir  Henry 
John  Parker,  and  no  case  of  election  could  arise  ss 
against  him  on  this  general  devise.  We  have  the  opi-* 
nion  of  Sir  Thomas  Plumer,  at  the  Rolls  (c),  and  of 
Lord  Eldon,  upon  appeal  (d)  to  him,  that  no  case  of 
election  was  raised  in  the  son's  will.  His  description 
of  this  property  in  his  will  was  as  if  it  was  to  come  to 

(c)  1  Swanst.  359.  .    (</)  Jac.  505. 
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him  from  his  ftther^^-a  very  natural  descr^tion,  if  he  ibsq. 
atrviv€d  hm  father%  The  father  in  his  will  considered 
the  property  to  be  his  owiii  not  ^  taking  it  from  the 
son,  but  in  his  old  title,  which  was  never  renounced  by 
him.  The  father's  will,  made  after  the  son's  death, 
€ontakied  assertions  directly  contrary  to  the  supposi- 
tion that  he  tock  these  estates  from  his  Mn.  If  the 
will  of  John  Parker  has  raised  a  case  of  election  as 
against  Sir  H.  J.  Parker,  his  daughters,  Margaret  and 
Ann,  were  interested  in  the  question  of  electimi^  and 
might  call  on  Sir  Henry  to  elect ;  but  t^ey  never  did 
so  call  on  him ;  on  the  contraryi  Mai^ret  and  Ann 
took  large  benefits  under  their  father  s  will,  by  which 
be  disposed  of  the  property  claimed  by  the  Appellant. 
They  took  possessiim  of  all  Sir  Henry  John  Parker's 
property  by  virtue  of  his  will ;  and  describing  them- 
selves as  his  devisees,  they  made  titles  to  trustees,  and 
by  repeated  acts  done  by  them  in  thd  character  of  de- 
▼isees^  confirmed  the  diq)Ositions  made  by  the  will,  and 
elected  to  take  under  it^  Was  it>  iherefbre,  now  com- 
petent to  the  Appellant^  claiming  uiider  these  ladies, 
to  dispute  the  dispositions  of  that  will  ?  The  equity 
under  which  the  Appellant  claims,  if  it  ever  existed, 
arose  upwards  of  43  years  before  he  filed  his  bill, 
and  was  never  asserted  by  the  parties  through  whom 
he  makes  claim.  The  length  of  titne  during  which  this 
claim  lay  dormant  is  an  additional  argument  agaitist 
the  assertion  of  it,  as  was  observed  by  Lord  Eldon^  who 
compared  it  to  the  case  of  Cholmondeley  v^  Clinton  {e), 
and  suggested  that  the  claim  was  barred  by  time^  as 
not  kept  alive  by  continued  claim  C/)» 

Mr.  Pepys  rose  to  follow  on  the  same  side. 

(e)  2  Jacob  &  Walk.  i.  (J')  Jacob,  505. 
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1833.  Sir  Edward  Supden  objected: — ^The  order  of  the 

^r"""^     '      House  was,  to  hear  one  counsel  only  on  each  side.  The 

Dillon  ii        •  •  • 

V,         appeal  was  advanced,  upon  the  Appellant  s  petition,  on 
Par^ir.     ^Yi^^  condition. 

Mr.  Pepys : — The  Respondent  was  no  party  to  that 
petition,  and  no  order  was  made  upon  it  to  the  eficct 
of  precluding  him  from  being  heard  by  two  counsel. 

Lord  Lyndhurst : — The  Appellant's  case  was  argued 
before  at  the  bar  of  this  House,  by  the  Appellant  himself, 
with  great  ability.  His  counsel  has  been  now  heard, 
and  he  will  also  have  a  reply.  It  is  but  fair,  notwith- 
standing any  order  that  may  have  been  made,  that  two 
be  heard  on  the  other  side  ;  that  will  still  be  only  two 
to  three. 

Sir  Edward  Stigden  thought  himself  at  all  times 
bound  to  submit  to  the  orders  of  the  House  ;  but  for  the 
future,  in  like  circumstances,  he  should  feel  it  to  be  his 
duty  on  behalf  of  his  clients,  to  claim  a  hearing  for  two 
counsel. 

Mr.  Pepys  then  proceeded  : — There  cannot  be  a 
case  of  election  unless  there  are  words  in  the  will, 
showing  the  testator's  intention  to  dispose  of  property 
which  was  not  his  own.  No  such  words  are  found  in 
John  Parker's  will.  Th«  strength  of  the  Appellant's 
case  rests  on  presumptions  of  a  conveyance  of  these 
estates  in  fee  to  the  son ;  but  there  was  no  evidence  of 
the  fact,  and  the  only  conveyance  of  which  any  know- 
ledge was  obtained,  was  that  of  I766,  which  was  accom- 
panied by  a  proviso,  that  the  estates  therein  named 
were  to  revert  to  the  father  on  the  son's  marrying 
without  consent,  or  dying  in  the  lifetime  of  his  fatlier. 
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But  it  was  not  of  the  least  consequence  here  to  show,       i833. 
that  a  question  of  election  arose  on  the  son's  will,  if  no      x)illon 
election  was  made  hy  the  father.     In  order  to  election,         v, 
he  must  be  apprised  of  the  value  of  the  different  rights, 
and  of  the  obligation  to  choose  between  them.     The 
mortgage  of  the  son's  estate  by  the  father  is  no  proof 
of  election  by  the  latter,  and  beyond  that  there  is  no 
ground  for  even  alleging  that  he  ever  did  any  act  im- 
plying election. 

fiut,  on  the  other  hand,  no  one  can  doubt  that  there 
was  a  case  of  election  raised  on '  the  father's  will ;  and 
that  the  daughters,  Margaret  and  Ann,  did  make  such 
election,  was  manifest  from  the  deeds  executed  by  them, 
and  their  letters  to  trustees  and  agents,  in  which  they 
described  themselves  as  devisees  under  their  father's 
will.  I  now  beg  to  direct  your  Lordships'  attention  to 
those  documents. 

Sir  Edward  Sugden  : — These  documents  are  not  in 
the  printed  case,  and  no  copies  of  them  were  furnished 
to  the  Appellant,  although  he  says  he  applied  for  them. 

Mr.  Pepys  : — The  Respondent  printed  all  that  he  re- 
lied upon.  It  is  not  the  practice  of  this  House  to  print 
all,  but  merely  to  refer  to  them  ;  and  the  object  of  that 
is  to  save  expense. 

Jjord  Lyndhurst : — It  is  usual  here  to  print  all  do- 
cuments that  the  parties  rely  upon,  except  on  an  under- 
standing between  themselves,  and  for  the  purpose  of 
saving  the  expense  of  printing,  they  content  themselves 
with  references.  Any  matter  of  evidence  that  is  not 
printed  may  now  be  read  by  the  reading  clerk  at  the 
table  here,  or  by  counsel  at  the  bar,  where  the  other 
side  may  look  into  the  matter  and  observe  upon  it. 
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1833.  Mr.  Pepys  then  read  extracts  from  a  series  of  deeds 

Dillon      executed  by  Margaret  and  Ann  Parker  from  the  yetr 
V.  1772  to  1798,  and  from  letters  written  by  them  during 

that  time,  and  also  from  letters  written  by  Ann  Parker 
subsequently,  from  all  which  he  concluded  that  ic  was  the 
clear  intention  of  those  ladies  to  take  the  property  in 
dispute  under  the  will  of  their  father,  inasmuch  as  they 
uniformly  described  themselves  as  devisees  under  it»  and 
never  made  or  claimed  title  under  the  will  of  their  brother 

• 

Sir  Edward  Sugden,  in  reply : — There  is  no  poiat 
of  resemblance  in  this  case  to  that  q£  Cholttkmdelqf  v% 
Clinton  (g\  and  it  is  absurd  to  talk  of  time  running 
against  Margaret  and  Ann  Parker,  or  of  the  necessity 
of  continual  claims  in  their  behalf.  They  were  in 
possession  of  their  estate  in  fee  under  their  brothers 
will,  during  the  life  of  Sir  Henry  John  Parker.  They 
never  parted  with  the  fee.  How  could  their  own  pos- 
session raise  an  adverse  claim  against  them  ?  The  Ap- 
pellant's title  did  not  accrue  until  after  the  death  of 
Ann,  the  survivor  of  the  two.  The  enjoyment  of  these 
estates,  from  the  death  of  Sir  Henry  John  Parker  in 
1771  to  the  death  of  Ann  Parker  in  1811)  wascon- 
sistent  with  the  title  of  the  Appellant.  At  the  death 
of  Ann  Parker  he  claimed  the  house  in  Salisbury-coart 
by  virtue  of  her  will,  and  the  other  estates  as  her  heir, 
the  devise  of  them  to  Sir  Harry  Parker  having  lapsed 
by  reason  of  his  death  in  the  lifetime  of  the  testatrix. 
The  Appellant's  title  to  these  estates,  especially  to  the 
Salisbury-court  estate,  is  fixed  on  grounds  perfectly  im- 
moveable. What  is  the  fair  presumption  of  John  Parker's 
dealing  with  this  property  ?  Expending  lai^  sums  of 
money  on  it,  and  making  a  lease  for  21  years  of  the  hotue 

(g)  3  Jac,  &  Walk.  i. 
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in  Salisbury-court  ?  All  his  acts  evidence  a  conveyance 
to  him.  The  judgment  of  Sir  Thomas  Plumer^  so  much 
relied  on,  is  more  an  argument  than  a  judgment ;  and 
Lord  EldoU)  in  affirming  it,  decided  whiiout  his  usual 
consideration  of  the  case,  as  was  evident  from  his  conn 
paring  it  with  Cholmondeley  v.  (Clinton.  There  is  a  case 
of  Edumrds  v.  Morgan  [jh\  in  the  Court  of  Exchequer, 
where  Sir  William  Alexander,  C.  B.,  whose  decisicm 
was  afterwards  affirmed  on  appeal  to  this  House,  lays 
down  the  law  as  to  questions  of  equitable  election,  in 
words  that  are  applicable  to  the  present  case,  and  in 
&vour  of  the  Appellant.  Sir  Henry  John  Parker's  first 
mortgaging  and  then  devising  away  the  estate  given 
him  by  the  son's  will  were  distinct  recognitions  of  that 
will,  and  confirmed  it  in  every  part. 


issd. 


The  question  being  postponed  for  consideration. 
Lord  Lyndhurstf  on  a  subsequent  day,  moved  the 
judgment  of  the  House  as  follows : — My  Lords,  this  is 
an  appeal  from  a  decree  of  Lord  Chancellor  Eldon, 
who  affirmed  a  previous  decision  of  the  Master  of  the 
Rolls,  Sir  T.  Plumer.  The  question  relates  to  certain 
property  that  formed  the  subject  of  the  marriage  settle* 
ment  of  Sir  Henry  John  Parker,  in  the  year  1 74 1. 
There  is  no  question  that  the  title  at  law  to  the  pro* 
perty  belongs  to  Sir  William  Parker,  the  Respondent. 
It  is  admitted  that  the  title  at  law  belongs  to  him,  but  it 
is  contended  that  circumstances  of  equity,  arising  several 
years  ago,  so  far  back  as  the  year  1769  or  1771,  gave  to 
the  Appellant  an  equitable  right  to  control  the  legal 
title  of  the  Respondent.  Where  the  legal  title  is  ad- 
mitted,  the  party  claiming  under  an  equitable  title,  as 
circumscribing  and  controlling  the  legal  title,  must 
make  out  a  clear,  distinct  and  satisfactory  case.     The 


Judgmenfy 
August  ig. 
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1833.  question  is  then,  whether  you  are  of  opinion  that  upon 
the  arguments  at  the  bar  such  a  satisfactory  case  of 
equity  has  been  made  out,  as  ought  to  induce  jou  to  give 
judgment  in  favour  of  the  equitable  title,  so  as  to  dis* 
place  the  legal  title  of  the  Respondent. 

The  first  question  is  raised  upon  the  will  of  John 
Parker,  the  son  of  Sir  Henry  John  Parker.  It  was 
argued  on  the  part  of  the  Appellant  that  this  will  raised 
a  case  of  election  as  against  Sir  Henry  John  Parker. 
The  Master  of  the  Rolls  was  certainly  of  opinion  that 
no  case  of  election  was  raised ;  but  when  the  case  came 
before  him,  the  agreement  between  the  father  and  son, 
by  which  it  is  presumed  by  the  Appellant  that  the 
father  parted  with  the  fee  in  the  settled  estates,  was 
not  in  evidence.  Some  attempt  was  made  to  introduce 
it,  but  it  failed.  Afterwards,  however,  when  the  case 
came  before  Lord  Chancellor  Eldon,  some  evidence  of 
the  agreement  was  given,  by  the  Appellant  reading  the 
agreement  but  of  the  answer.  Taking  the  facts  stated 
in  It  to  be  true,  and  taking  the  rights  and  situation  of 
the  parties  to  be  consequent  on  it,  and  connecting  it 
with  the  obscure  and  inaccurate  terms  contained  in  the 
will  of  John  Parker,  the  noble  and  learned  Lord  who 
preceded  me  on  the  woolsack  said,  that  it  was  difficult, 
if  not  impossible,  to  come  to  a  satisfactory  conclusion 
as  to  what  the  intention  of  the  testator  was,  as  ex- 
pressed in  his  will.  I  have  read  it  over  and  over,  and 
attended  anxiously  to  it  since  I  have  heard  the  able 
arguments  that  have  been  urged  upon  it,  and  at  this 
moment  I  doubt  whether  it  is  possible  to  come  to  a 
sound  conclusion  as  to  the  meaning  of  the  testator: 
whether  he  intended  in  the  event  of  his  dying  in  the 
lifetime  of  his  father,  to  dispose  of  that  property  is  the 
question  we  have  to  consider,  and  unless  I  can  see  what 
the  meaning  of  the  testator  was,  the  foundation  of  the 
case  of  election  has  altogether  failed. 
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But  assuming,  for  the  sake  of  the  argument,  that  it  was  1333. 
the  intention  of  John  Parker  to  raise  a  case  of  election ; 
that  is,  to  dispose  of  what  he  was  not  entitled  to  dispose 
of;  the  next  point  which  the  plaintiff  must  establish 
is,  that  Sir  Henry  John  Parker  chose  to  take  under  that 
will,  and  not  in  opposition  to  it.  In  the  evidence  I  find 
nothing  clear  or  satisfactory  to  my  mind  to  show  that 
he  had  any  intention  to  take  under  the  will.  Looking 
a%  the  will  itself,  I  am  not  satisfied  that  he  knew  he  was 
bound  to  take  under  it,  or  that  a  case  of  election  was 
raised.  There  is  nothing  to  satisfy  me  that  he  thought 
he  was  bound  to  elect,  or  that  he  did  elect.  I  find  he 
took  benefits  under  the  will,  but  at  the  same  time  he 
acted  in  opposition  to  it.  That  fact  is  as  strong  to 
show  that  he  did  not  elect  to  take  under  the  will,  as 
his  acting  in  conformity  to  it  would  have  shown  the 
reverse.  I  agree  with  Sir  Thomas  Plumer  that  Sir 
Henry  John  Parker  acted  as  much  in  opposition  as  in 
conformity  with  the  will.  That  he  took  considerable 
benefit  under  the  will,  and  more  benefit  by  adopting  it 
than  by  rejecting  it,  would  be  an  argument  to  show 
that  he  had  elected,  if  there  was  anything  to  show  that 
he  had  been  called  on  to  elect.  I  find  that  within  a  few 
weeks  after  the  death  of  John  Parker,  the  son,  Sir 
Henry  John  Parker  made  a  disposition  of  the  pro- 
perty entirely  at  variance  with  John  Parker's  will; 
instead,  therefore,  of  coming  to  the  conclusion  that  he 
did  elect  to  take  under  the  will,  I  should  say  that  the 
evidence  not  only  did  not  show  a  case  of  that  sort,  but 
that  there  was  manifested  as  strong  an  intention  to  take 
adversely  to,  as  under,  the  will,  and  therefore  no  case 
of  election  was  made  out. 

Much  of  the  argument  has  been  employed  at  the  bar 
with  respect  to  the  language  of  the  agreement,  and  the 
proviso  said  to  be  contained  in  it.     That  was  made  evi- 
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1833.  dence  by  the  pleadings,  for  it  wbs  read  from  the  de- 
fendaDt's  answer,  and  there  is  nothing  to  show  that  it 
was  not  an  existing  agreem^ot  b^ween  the  parties.  It 
was  said  that  the  proviso  was  not  sufficiently  set  fbrth, 
but  I  think  that  it  was,  sufficiently  at  least  to  lead  to 
that  conclusion.  It  is  stated  also  that  the  proviso  if 
altogether  unreasonable,  and  that  the  agreementt  takea 
in  connexion  with  it,  is  one  that  cannot  be  enforced. 
I  agree  with  the  noble  and  learned  Earl  (Eldon)  who 
decided  this  case,  that  it  is  quite  impossible  for  ns  st 
this  distance  of  time,  60  years  from  die  transactioii,  to 
say  whether  the  agreement  was  reasonable  or  not; 
something  must  depend  on  the  character,  sitsatiim^  and 
circumstances  of  the  parties,  on  the  sort  of  stipulatioDS 
made  between  them,  and  on  the  state  of  the  family  at 
that  time.  It  was  argued,  that  by  some  subse^endy 
executed  instrument  this  proviso  or  condition  was  di^ 
charged ;  but  that  is  mere  conjecture,  mere  probability, 
or  rather  possibility.  I  cevtainly  can  find  no  evidence  of 
such  a  circumstance.  It  was  further  argued,  with  le^ 
spect  to  a  part  of  the  property,  namely,  that  in  Sriis* 
bury-court,  that  that  was  disposed  of  by  the  father 
in  fee  to  the  son.  I  cannot  fhid  any  evidence  to 
satisfy  me  of  that :  the  son  took  an  interest  in  the  pro- 
perty sufficient,  as  he  thought,  to  authorize  him  to 
grant  a  lease  for  21  years  ;  but  there  is  no  further  evi- 
dence to  satisfy  me  what  the  nature  of  that  interest 
was.  As  to  the  first  part  of  the  case,  in  consequence 
of  the  lapse  of  time  and  death  of  witnesses  perhaps,  the 
Appellant  has  not  succeeded  in  establishing  a  clear  case 
of  equity  ;  yet  that  is  necessary  for  him  to  do  before  he 
has  any  right  to  ask  for  your  Lordships'  judgment,  to 
displace  the  legal  title  of  Sir  VV.  Parker. 

But  this  is  not  all.     The  Appellant  has  another  dif- 
ficulty, arising  from  the  will  of  Sir  Henry  John  Parker : 


Parker. 
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that  will  has  opened  a  case  of  election.    There  can  be       isss. 
no  doubt  if  that  will  offered  a  case  of  election,  that      oi^^ 
these  ladies  did  elect  to  take  according  to  it.     The      ^  v. 
deeds  executed  in  the  lifetime  of  Margaret  and  Ann, 
show,  to  my  satisfaction,  that  they  did  intend  to  take 
under  their  father's  will  and  not  under  the  will  of  their 
brother.     They  described  themselves   as  devisees    for 
life,  and  as  being  so  under  that  will,  and  as  holding 
mider  it.     In  addition  to  that,  after  the  death  of  Mar- 
garet, letters  were  found,  in  which  she  also  described 
herself  as  holding  this  property  under  the  will  of  her 
father.    .  As  far,  therefore,  as  the  declaration  of  the  par^ 
ties  is  evidence  of  intention  we  have  it,  for  tlie  purpose 
of  showing^that  these  ladies  intended  to  take  under  the 
will  of  their  fiither,  and  not  under  the  will  of  their  bro- 
tiier.    We  are  asked  what  motive  they  had  for  prefer- 
ring the  wiH  of  their  father,  for  they  gained  no  advantage 
by  doing  so* ;  that  the  estate  itself  was  mortgaged,  and 
with  respect  to  the  personal  property,  that  it  was  not 
equal  to  the  debts  and  legacies.     I  repeat,  that  at  this 
distance  of  time  it  is  impossible  to  say  what  was  the 
motive  that  influenced  their   conduct     They  might 
think   that  the  settlement  of  the  property  under  that 
will  was  rightly  made.      Many    other  reasons  mi<^ht 
operate  on  their  minds  to  induce  them  to  take  under 
their  father  s  will ;  but  it  is  sufficient  for  us  to  see  that 
they  did  so,  without,  at  this  distance  of  time,  attempting 
to  discover  and  explain  their  motives.     It  was  said  that 
they  were  misled  by  their  law-agents,   and  reference 
was  made  to  a  case  which  was  put  for  the  opinion  of 
Mr.  Maddox,  in  which  this  question  of  election  was 
not  raised.     That  seems  to  mean  that  the  trustees  and 
the  law  agents  were  induced  to  mislead  them  for  the 
sake  of  a  small  pecuniary  benefit  to  themselves,  a  legacy 
of  50  /.    I  admit,  that  on  the  statement  of  the  case,  Mr. 
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1833.^  Maddox  made  no  reference  to  the  question  of  election; 
but  Mr.  Hunt,  who  was  their  law  adviser,  lived  near 
them,  and  had  opportunity  enough  to  inform  them  of 
the  real  state  of  the  matter.  It  is  too  much  for  us  at 
this  distance  of  time  to  deal  in  conjectures  of  this  sort, 
or  to  suppose  that  they  were  ignorant  of  the  facts  in 
which  they  were  so  deeply  interested.  Independently 
of  these  considerations,  there  is  a  question  of  time,  and 
the  learned  counsel  admits  that  he  does  not  understand 
how  that  has  been  passed  by.  Here  the  equity  was 
raised  in  1769.  The  persons  under  whom  the  Plaintiff 
claims  had  an  opportunity  of  raising  that  question  at 
that  time ;  they  had  an  opportunity  of  calling  on  the 
father  to  make  his  election ;  they  did  not  do  so^  but 
allowed  the  question  to  lie  dormant  40  years ;  and  from 
the  principles  of  equity  it  follows,  that  that  alone  should 
be  a  bar  to  the  Plaintiff's  claim.  I  beg  leave  to  move 
that  this  judgment  be  affirmed  without  costs. 

Judgment  affirmed  without  costs. 
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APPEAL, 

FROM   THE   COURT   OF   SESSION. 

William,  Earl  of  Mansfield     -  Appellant. 

Ralph  Scott Respondent       « — ^ 

June  15  &  17. 

A  master  having  admitted  that,  by  his  factor's  agreement,  he  Master  and 
promised  to  bis  servant,  in  addition  to  his  ordinary  wages,  ^^''^^*"^- 
a  present  of  20  /.,  the  service  to  be  at  all  events  till  the  end 
of  one  year;  and  that  sum  not  having  been  paid  at  the 
expiration  of  the  year,  and  the  service  having  continued 
for  several  years ;  Held,  that  the  contract  was  renewed 
in  all  its  parts  from  year  to  year;  and,  nothing  being  said 
to  the  contrary  by  either  party ,that  20/.  was  due  for  every 
year  of  the  service. 

1  HIS  was  an  appeal  against  interlocutors  pronounced 
in  an  action  raised  by  the  Respondent  in  the  Sheriff's 
Court  of  Perthshire,  for  making  good  an  allowance  of 
eO/.  a  year,  from  the  year  1810  to  1829,  under  a  con* 
tract  of  service,  and  removed  by  bill  of  advocation  into 
the  Court  of  Session,  at  the  instance  of  the  Appellant. 
Ilie  alleged  contract  was  contained  in  the  following 
instruments : — 

**  Memorandum. — It  is  hereby  agreed,  and  finally 
understood^  that  Ralph  Scott,  from  the  26th  May 
1810,  is  to  take  and  fulfil  the  office  of  hedger  and 
'^  ditcher  on  the  farm  and  estate  of  Scone,  in  a  good 
*'  and  workmanlike  manner,  whereof  the  same  con- 
^'  ditions  as  his  predecessors  hath  (a)  already  been  paid, 

(a)  Other  breaches  of  concord,  and  many  mis-spellings  appeared 
in  the  minutes  of  the  original  agreements* 

VOL.  I.  Y 
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1833.       "  is  still  to  become  his  wages  from  the  superintendent 
^  ,        "  and  tenants  of  the  said  farms :  and,  as  conscious  of 
Mansfield    "  his  assiduity  towards  the  work,  as  addition  to  the 
Scott.       "  above,  the  Earl  of  Mansfield  is  to  make  him  an  allow- 
ance of  20  /.  per  annum.     Done  by  us  at  Kenwood, 
20th  April  1810. 

(signed)  "  Andw.  Middlemiss,  for  Lord  Mansfield. 

"  R.  Scottr 

The  other  minute  (which  was  executed  soon  after) 
was  in  these  terms : — "  It  is  agreed  between  Andrew 
Middlemiss,  for  Lord  Mansfield,  and  Ralph  Scott, 
That  Ralph  Scott  is  to  go  to  Scone ;  is  to  superin- 
^^  tend  the  hay  harvest ;  is  to  bind  hay,  and  instruct 
*'  others  in  that  process :  That  he  is  also  to  be  em- 
"  ployed  as  hedger,  to  have  the  care  of  the  fences 
'^  upon  Lord  Mansfield's  farm,  and  of  the  fences  of 
such  tenants  as  do  not  choose  to  keep  them  in  order 
by  their  own  labourers.     He  is  to  receive  the  same 
wages  as  were  paid  to  the  hedger  who  was  lately  em- 
ployed ;  and  when  at  hay  harvest  or  other  work,  he 
will  receive  the  wages  of  the  country.     But  in  addi- 
"  tion  to  these,  as  an  encouragement  for  his  greater 
assiduity,  Lord  Mansfield  is  to  make  him  a  present  of 
20  /. ;  and  it  is  also  understood  that  Scott  is  to  con- 
"  tinue  in  Lord  Mansfield's  service  at  all  events  till 
Whitsunday  1811  ;  and  until  this  agreement  shall  be 
terminated  by  the  demise  of  either  party. 

(signed)  "  Andw.  Middlemiss,  for  Lord  Mansfield. 

''  Ralph  Scott:' 

''  Kenwood,  14th  May  1810." 

The  Respondent,  in  pursuance  of  this  agreement,  left 
London  in  May  1810  for  Scotland,  and  there  entered 
upon  the  employment  of  hedger  and  ditcher  on  the 
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Appellant's  estate  of  Scone,  taking  charge  also  of  the  isss. 
Appellant's  hay-harvest,  and  continued  in  these  employ-  '^^^ 
ments  down  to  1829.  He  admitted  payment  from  Mansfield 
time  to  time  by  the  Appellant  and  the  tenants  on  the  scorr. 
said  estate,  of  the  price  of  the  work  performed  by  him 
thereon,  according  to  the  extent  of  the  particular 
work.  This  claim  of  the  additional  allowance  of  20  /. 
a  year  for  19  years,  amounting  to  380/.,  with  interest 
on  each  year's  allowance,  was  resisted  by  the  Appellant, 
on  the  ground  that  the  allowance  was  to  be  for  one 
year  only.  The  Respondent,  in  aid  of  his  construction 
of  the  minutes  of  agreement,  produced  two  letters  writ- 
ten to  him  by  Middlemiss  (since  deceased);  one  of  them, 
dated  Caen- Wood,  3d  August  1810,  and  franked  by  the 
Earl  of  Mansfield,  had  these  words  :  ^'  I  have  to  request 
your  answer  to  this,  and  say  how  you  are  getting  on 
with  the  haymaking,  the  people,  the  quantity  of  hay 
"  per  acre,  and  your  opinion  of  the  dykes  ;  and  be  very 
particular  in  anything  in  the  sort,but  say  nothing  more 
than  you  wish  to  his  Lordship  to  know,  as  this  letter 
is  by  his  directions,  and  I  shall  show  him  your  an- 
swer." The  other,  dated  from  the  same  place,  9th 
of  May  1812,  in  answer,  as  the  Respondent  alleged,  to 
a  former  letter  of  his  own,  asking  for  explanation  of  the 
contract,  contained  these  words :  '^  I  was  happy  to  hear 
you  so  much  recommended  by  Lord  Mansfield  the 
other  day ;  wherein  I  strongly  urged  the  loss  I  sus- 
tained by  parting  with  you.  What  you  mentioned  in 
your  last  letter  as  Lord  Mansfield's  present,  I  consi- 
der it  as  per  annum.'' 
The  Sheriff-substitute  of  Perthshire,  after  due  con- 
sideration of  the  pleadings  and  evidence,  pronounced 
the  following  interlocutor,  to  which  the  SherifT-depute, 
upon  appeal  to  him,  adhered,  and  decreed  accordingly — 
'^  The   Sheriff-substitute  having  advised  the  closed 

Y  2 


€€ 


€1 
€€ 

€€ 


€1 


i€ 

€1 


322  CASES  IN  THE  HOUSE  OF  LORDS 

1833.       **  record,  finds  it  admitted  by  the  defender,  that  pre- 
^2^^ '      "  vious  to  the  pursuer's  leaving  England,  he  received 
Mansfield    "  employment  under  his  Lordship  at  Caen- Wood,  as 
Scott.       ^*  &  hedger  and  ditcher,  and  in  haymaking ;  and  that 
it  was  agreed  that  he  should  go  to  Scone  in  this  coun- 
try, where  he  was  to  be  employed  in  similar  opera- 
**  tions  on  that  estate ;  and,  as  an  inducement,  be  was 
"  promised  a  present  of  20/.,  in  addition  to  the  ordi- 
*'  nary  wages  in  the  place :  that  the  only  evidence  in 
process  of  the  terms  agreed  upon,  is  contained  in 
two  minutes   of  bargain,  dated  Caen- Wood,  20th 
April  1810,  end  14th  May  that  year,  by  *  Andrew 
*  Middlemiss,  for  Lord  Mansfield,*  and  by  the  pur- 
**  suer  :  finds  it  admitted  by  the  defender,  that  Mid- 
^^  dlemiss  had  charge  of  hiring  farm  servants  for  him  at 
"  Caen-Wood,  but  had  no  such  charge  relative  to  his 
^'  Scotch  estates;  and  in    anything  that  Middlemiss 
may   occasionally  have  done  in    relation    to  these 
estates,  he  always  acted  on  special  instructions ;  and 
^'  the  letter  by  Middlemiss  to  the  pursuer,  dated  3d 
"  August  1810,   desiring  particular  information  how 
"  he  was  getting  on,  to  be  communicated  to  his  Lord- 
*^  ship,  appears  to  have  been  addressed  and  franked  by 
**  the  defender :  finds  that  the  minute  of  the  20th 
"  April  bears,  that  an  allowance  of  20/.  was  to  be  made 
to  the  pursuer  per  annum^  in  addition  to  his  wages, 
as  conscious  of  his  assiduity  towards  the  work ;  and 
that  the  subsequent  minute  of  14th  May  bears,  that, 
as  an  encouragement  for  his  greater  assiduity,  the 
defender  was  to  make  him  a  present  of  20  /. ;  and  it 
was  understood  that  the  pursuer  should,  at  all  events, 
continue  in  his  service  till  Whitsunday  1811  :  finds, 
"  that  ho  subsequent  alteration  having  been  made  on 
**  the  terms  of  the  bargain,  the  pursuer  is  entitled  to 
"  the  said  allowance  yearly^  during  the  time  he  ra- 
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mained  in  the  defender's  service  at  Scone,  but  that       is33. 
not  having  demanded  payment  as  it  fell  due,  he  is      ^77" 
only  entitled  to  mterest  at  the  rate  current  at  the    Mansfield 
•*  bank  in   Perth,  where  the  defender's  business  was       scott. 
**  transacted :  and  decerns,  with  8  /.  1  ^.  of  expenses, 
*•  and  the  expense  of  extract." 

The  Appellant  having  afterwards  removed  the  cause 
by  bill  of  advocation  into  the  Court  of  Session^  the  Lord 
Ordinary,  after  hearing  the  parties*  procurators,  **  re- 
pelled the  reasons  of  advocation  ;  remitted  simpliciter 
to  the  Sheriff,  and  decerned  ;  finding  the  advocator 
"  liable  in  expenses."  To  which  interlocutor  his 
Lordship  added  this  note:  '^  The  case  is  not  without 
^^  difficulty,  but  the  Lord  Ordinary  sees  nothing  suffi« 
*^  cient  to  induce  him  to  alter  the  judgment  of  the 
Sheriff.  He  is  of  opinion  that  the  question  must  be 
regulated  by  the  minute  of  14th  May  1810 ;  and 
**  that  its  terms,  when  dear,  cannot  be  controlled  by 
••  anything  in  the  previous  minute  of  20th  April. 
But  it  does  not  appear  certain,  looking  at  these 
alone,  that  the  20  /.  though  denominated  a  present, 
was  not  meant  as  a  part  of  the  wages^  or  allowance, 
**  which  the  pursuer  was  to  receive  for  his  services 
"  during  the  year  for  which  he  was  engaged  by  the 
*^  minute.  It  is  stated  to  be  in  addition  to  the  wages 
*•  which  the  pursuer's  predecessor  had  been  in  use  to 
receive ;  and,  considering  the  circumstances  of  the 
parties,  it  does  not  seem  unreasonable  that  an  addi- 
'*  tion  to  this  extent  should  have  been  made.  Besides,, 
the  cause  assigned  for  giving  it  i^  one  no  less  appli^ 
cable  to  the  services  for  subsequent  years,  than  to 
those  of  the  first.  It  is  not  to  be  given  because  the 
pursuer  might  be  put  to  expense  in  removing  to 
•*  Scotland,  or  for  any  reason  exclusively  connected 
**  with  the  year  to  which  the  missive  relates,  but  as  au 
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1833.       **  encouragement  for  his  greater  assiduity,  as  a  remu- 

Earl       "  neration  for  his  expected  services  during  the  year  for 

Mansfield    <«  which  he  is  engaged.     Of  consequence,  it  may  be 

FcoTT.       '^  not  unreasonably  inferred,  that  if  the  pursuer,  without 

any  further  bargain,  continued  his  services,  which  the 
defender,  by  suffering  him  to  do,  must  be  presumed 
to  have  approved  of,  he  was  entitled,  under  tacit 
^^  relocation,  to  the  continuance  of  the  same  emolu- 
^^  ments.  Now,  if  the  minute  can  bear  this  interpre- 
'^  tation,  or,  if  its  meaning  is  in  so  far  doubtfidy  the 
^'  Lord  Ordinary  thinks  it  not  incompetent  to  look  to 
"  the  previous  minute  for  explanation.  This  docu- 
*^  ment,  which  does  not  specify  any  particular  period 
*^  of  service,  expressly  states  the  20  /.  to  be  an  annual 
**  addition,  and  assigns  the  pursuer's  expected  assiduity 
'^  as  the  reason.  There  seems  no  ground  to  presume 
'*  that  Middlemiss,  who  had  no  authority  from  his 
*^  situation  to  hire  servants  for  Scotland,  would  have 
^'  entered  into  such  a  bargain  for  the  noble  defender 
^*  without  some  communication  with  him  ;  and  the  much 
^^  more  ample  and  distinct  specification  of  the  nature  of 
^^  the  work  to  be  performed,  contained  in  the  second  mi- 
**  nute,  may  sufficiently  account  for  its  existence,  with- 
**  out  supposing  that  Middlemiss  had  exceeded  his 
**  instructions  in  the  first.  Indeed,  had  he  acted  so 
"  improperly,  it  is  not  likely  that  he  would  have  been 
^^  retained  as  the  person  to  make  the  second  bargain. 

"  It  was  argued,  as  proving  the  pursuer's  malafdeSf 

*'  that,  having  doubts  as  to  the  amount  of  his  wages,  as 

appears  from  the  letter  of  Middlemiss  to  him  of  9th 

May  1812,  he  did  not  apply  to  Lord  Mansfield  for 

an  explanation.      But   the    Lord  Ordinary  is  not 

*^  satisfied  that  this  is  a  fair  inference.     It  is  not  stated 

"  whether  Lord  Mansfield  was  or  was  not  at  Scpne  in 

"  spring  1812.     But  if  he  was  not,  it  was  natural  for 
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the  pursuer,  when  his  service  for  the  second  year 
drew  near  a  close,  to  apply  for  an  explanation  to  ^^ 
•*  M iddlemiss,  the  person  who  had  made  the  agreement  Mansfield 
^*  with  him  on  the  part  of  his  Lordship ;  and  having  Scott. 
**  learnt  from  him  that  he  considered  the  20  /.  to  be  an 
*'  annual  payment,  to  conclude  that  this  was  the  case. 
^'  The  pursuer's  accounts  and  receipts  produced  have 
^'  no  relation  to  his  annual  wages,  and  contain  no  ge- 
neral discharge  of  what  might  be  due  to  him.  The 
accounts  relate  entirely  to  specific  pieces  of  work, 
mostly  drains  and  dressing  of  ground,  executed  in 
great  measure  by  labourers  employed  under  the  pur- 
**  suer;  and  his  receipts  are  just  for  the  sums  specified 
**  in  the  accounts.  It  is,  no  doubt,  somewhat  strange, 
"  that  he  should  have  allowed  so  many  years  to  pass 
**  without  any  settlement  of  his  wages ;  but  20  /.  was 
**  undoubtedly  due  to  him  ;  and  there  is  just  as  little 
^^  the  appearance  of  his  having  asked  for,  or  been  paid, 
^^  this  sum,  as  there  is  in  regard  to  any  of  the  subse- 
^^  quent  sums  sued  for." 

Against  this  interlocutor  the  Appellant  presented  a 
reclaiming  note  to  the  Lords  of  the  first  division  of  the 
Court,  and  they  having  advised  the  same,  pronounced 
the  following  interlocutor  on  the  21st  June  1831  : — 
^'  The  Lords  having  advised  this  reclaiming  note^ 
and  heard  the  counsel  for  the  parties  ;  in  respect  it 
appears  to  be  the  bondjide  meaning  of  the  parties, 
*'  that  the  allowance  or  present  of  20  /.  was  to  be  annual, 
^^  adhere  to  the  interlocutor  reclaimed  against.  Of 
*^  new,  find  the  defender  liable  in  the  pursuer's  ex- 
'*  penses,  appoint  an  account  to  be  given  in,  and  remit 
•*  it  to  the  auditor  to  tax,  and  to  report." 

From  these  several  interlocutors  the  noble  Appellant 
now  appealed  to  this  House. 
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!833.  Mr.  Knight  and  Mr.  Murray ^  for  the  Appellant  :— 

'^TrT'      ^^^^  claim  of  20  /.  a  year  from  the  year  1810  was  never 

Mansfield    heard  of  by  the  Appellant  until  the  Respondent  was  about 

Scott.  leaving  his  service,  in  1829.  For  19  years  he  went  on 
receiving  from  time  to  time  the  price  of  his  wages 
from  the  noble  Appellant's  factors  in  Scotland^  and 
giving  regular  discharges  for  the  same,  without  com- 
plaint or  objection.  The  Appellant  admitted,  from  the 
commencement  of  this  action,  that  a  present  of  20  /. 
was  promised  to  the  Respondent,  as  an  inducement  to 
go  to  Scotland,  and  to  bear  the  expense  of  his  removal ; 
hut  it  was  never  intended  that  20  /.  should  be  paid  him 
annually,  in  addition  to  his  ordinary  wages.  Middle- 
miss  had  authority  to  hire  farm  servants  for  Caen- Wood, 
but  not  for  the  Appellant's  farms  in  Scotland,  which 
were  under  the  management  of  the  factors  there.  The 
minutes  of  agreement  founded  on,  were  wholly  un- 
authorized and  never  homologated  by  the  Appellant, 
in  so  far,  at  least,  as  respects  the  payment  of  this  20U 
a  year,  in  addition  to  the  Respondent's  ordinary  wages. 
But  even,  if  it  were  to  be  held  that  these  instruments 
were  obligatory  on  the  Appellant,  the  last  must  be  held 
to  supersede  the  first,  and  in  that  there  is  no  stipula- 
tion that  the  Respondent  was  to  have  20  /.  a  year,  but 
a  present  of  20/.  It  is  probable  that  the  factor  in 
Scotland  paid  that  present  at  the  end  of  the  first  year, 
but  as  he  cannot  now  be  brought  forward  to  prove  such 
payment,  the  Appellant  has  been  willing  and  offered  to 
pay  it,  although  a  stale  and  suspicious  demand.  As  to 
interest,  none  can  be  due  in  any  event ;  none  is  stipu- 
lated for  in  the  alleged  agreement,  and  none  could 
accrue  upon  the  nature  of  this  claim,  which  was  not 
made  until  1829,  although  the  Respondent  well  knew 
that  in  1827  an  advertisement  was  published  in  the 
newspapers  in  Scotland,  calling  on  all  persons  who  had 
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claims  on  the  Appellant  to  produce  them,  upon  the  i833. 
change  of  the  Appellant's  factor.  The  Respondent's  '^^^^^ 
silence  then,  and  for  two  years  after,  as  well  as  for  Mansfield 
1 7  years  before,  coupled  with  his  having  granted  annual  Sgott. 
discharges  for  the  wages  of  all  work  done  by  him  for 
the  noble  Appellant,  imply  a  discharge  from  all  pre- 
vious demands,  in  the  same  way  as  a  factor,  after  having 
settled  accounts,  has  been  held  not  entitled  to  demand 
a  salary,  as  in  Graham  v.  Roughead  (hi).  The  in- 
ference from  this  long  silence  is  not  to  be  removed 
by  saying  that  the  Respondent  did  not  call  for  pay- 
ment of  this  claim,  because  he  had  no  occasion  for  the 
money  then,  and  wished  it  to  accumulate  as  a  fund 
for  his  old  age.  Lord  Mansfield  was  not  a  banker  for 
his  hedgers,  to  be  liable  to  them  for  interest  at  the  rate 
of  5  per  ceiit.,  when  2  \  per  cent,  is  all  he  could  him- 
self get  for  his  money.  There  was  no  place  in  the 
circumstances  of  this  case  for  the  doctrine  of  tacit 
relocation.  The  second  minute  had  the  express  words, 
"  a  present  of  20  /.,"  and  beyond  that  the  Respondent 
could  not  claim ;  and  that  he  had  not  received  that 
present  long  ago  was  entirely  his  own  fault.  His  re- 
gular wages  were  duly  paid  to  the  Respondent  during 
every  year  that  the  service  continued.  They  submitted 
that  for  these  reasons  the  interlocutors  ought  to  be 
reversed. 

The  Lord  Advocate  and  Mr.  Kaye  for  the  Respon- 
dent : — The  interlocutors  finding  the  Respondent  en- 
titled to  20  /.  a  year,  over  and  above  his  ordinary  wages 
for  labour,  during  every  year  he  continued  in  the  noble 
Appellant's  employment,  are  in  all  respects  well-founded. 
It  was  useless  to  deny  that  Middlemiss  was  the  avowed 

(b)  Morr.  6534. 
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1833.  agent  of  Lord  Mansfield  to  hire  farm  servants,  and 
"^^  make  contracts  of  this  sort  with  them ;  it  was  his  duty, 
Mansfield  and  not  the  duty  of  the  factor  in  Scotland,  to  contract 
Scott.  ^ith  this  man.  Middlemiss  is  admitted  to  have  had 
authority  to  make  contracts  with  farm  servants  in 
England.  This  was  an  English  contract.  The  20  il 
was  not  a  mere  gratuity,  or  bounty,  or  present,  but  part  of 
the  wages  agreed  upon  for  the  first  year,  of  which  agree- 
ment the  writing  of  April  1810  was  evidence ;  and  the 
service  not  terminating  with  that  year,  the  contract  ran 
on  with  the  service  by  tacit  relocation ;  Baird  v.  Don  (c). 
This  doctrine  is  applied  in  every-day  practice  in  Scot- 
land, and  though  taken  from  the  Roman  law,  Heinec. 
ad  Pandect f  lib.  19,  tit.  2,  §  319,  it  belongs  to  uni- 
versal jurisprudence.  The  contract  is  to  be  expounded 
according  to  the  bond  Jide  intentions  of  the  parties 
engaging  in  it.  Is  it  reasonable  that  the  Respondent 
would  give  up  the  high  wages  of  Highgate  and  Caen- 
Wood,  where  he  had  full  employment,  for  the  compa- 
ratively low  and  uncertain  wages  of  Scotland  ?  No ;  he 
was  to  have  the  same  wages  as  his  predecessor,  andy 
^'  as  conscious  of  his  assiduity  towards  the  work,  in 
^'  addition  thereto,  the  Earl  of  Mansfield  was  to  make 
"  him  an  allowance  of  20  /.  per  annum.^  That  was 
the  literal  interpretation  of  the  first  minute,  and  the 
only  object  of  the  second  was,  to  define  the  .Respon- 
dent's duties,  and  add  the  employment  of  haymaking 
and  superintendence  of  the  harvest,  which  were  not  in 
the  first  instrument ;  both  writings  are  consistent,  and 
make  up  the  contract.  The  Respondent  having  com- 
pleted the  first  year  of  the  service,  was  then  fully 
entitled  to  the  allowance  of  20  /.  After  he  entered 
upon  the  second  year,  the  agreement  became,  according 

(c)  Morr.  9183. 
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td  established  principles,  renewed  in  all  its  parts,  nothing 
being  said  by  either  party  to  the  contrary.  If  any 
doubt  could  be  entertained  upon  that,  it  was  removed 
by  the  letter  of  Middlemiss,  saying  that  he  considered 
the  allowance  to  be  "  per  annum.^'  The  noble  Appel- 
lant was,  therefore,  bound  to  pay  this  man  the  same 
additional  allowance  for  every  year  that  he  remained 
in  his  service.  It  is  true  these  instruments  are  not 
formally  executed,  and,  therefore,  not  probative,  but 
they  are  not  the  less  binding  on  the  Appellant ;  imple- 
ment followed  on  them  on  both  sides;  the  Appellant 
accepted  the  service  rendered  by  the  Respondent  in 
pursuance  of  these  contracts,  and  his  acquiescence  in  it 
amounts  to  a  homologation,  which  supplies  the  defect  in 
form  {dj.  The  objection  to  the  Respondent's  claim,  on 
the  ground  of  delay,  goes  for  nothing ;  for  the  allowance 
for  the  first  year,  which  is  admitted  to  be  due,  was 
longer  than  any  in  being  claimed.  ^The  Respondent, 
not  wanting  it  for  immediate  use,  thought  fit  to  let  the 
sum  accumulate  in  his  employer's  hands,  for  support  in 
his  old  age. 

To  show  that  the  Respondent  was  also  entitled  to  in- 
terest on  the  yearly  sums  remaining  due  to  him,  the 
learned  counsel  cited  1  Bell  Comm.  557. 


1833. 

Earl 
Mansfield 

V, 

Scott. 


The  Lord  Chancellor ,  in  moving  the  judgment  of  the 
House,  said : — I  will  not  trouble  your  Lordships  to  go 
over  the  whole  of  this  case.  The  Court  below  confined 
itself  exclusively  to  the  two  documents  of  April  and 
May,  1810,  and  no  question  was  raised  as  to  their 
^missibility  or  authenticity.  Although  great  doubts 
appear  to  me  as  to  the  admissibility  of  these  instru- 
ments in  evidence,  and  as  to  the  authority  said  to  be 


Judgment, 
June  17. 
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1833.       given  by  Lord  Mansfield  to  Middlemlss  to  make  this 
Earl       contract,  yet,  if  your   Lordships  will  look  into    the 
Mansfibld   defence  to  the  action  in  the  Court  below,  you  will  find 
Scott.       the  Court  there,  confining  itself  to  the  construction  of 
the   instruments,   passed   over  the  question   of  their 
admissibility,  which  to  me  appears  to  be  the  only  or 
principal  question  in  the  case.    The  Judges  below  pro- 
ceeded upon  the  ground  that  the  defence  set  up  en- 
titled them  to  look  only  to  the  construction  of  the 
instruments ;  ^'  The  defender  does  not  admit  that  he  is 
bound  by  the  writing  signed  by  Middlemiss,  founded 
on  in  the  present  summons ;  and,  in  particular,  it  is 
denied  that  Middlemiss  had  any  power  to  enter  into 
the  alleged  agreement."    The  Appellant  goes  on  to 
say,  ^*  the  defender  supposed  the  pursuer  had  got  the 
money  in  his  account  for  work  done  in  the  first  year 
of  his  engagement ;  and  that  he  has  not  got  pay- 
ment is  entirely  his  own  fault.''    It  is  clear  from  this 
that  he  did  not  get  the  20  /.,  and  the  passage  amounts 
to  an  admission    that    the   defender   v^as    bound  by 
Middlemiss's  agreement  to  pay  so  much.     If  that  20/. 
had  been  paid,  the  case  for  the  Respondent  would  be 
very  difierent.     The  Appellant,  in  his  defence,  sub- 
mitted the  following  pleas :  "  No  agreement  was  ever 
made  or  authorized  by  the  defender,  under  which  the 
pursuer  was  to  have  20  /.  a  year,  in  addition  to  his 
ordinary  wages,  as  libelled.     The  writings  founded 
'^  on  in  the  summons  are  not  obligatory  on  the  defen- 
"  der,  by  whom  they  are  not  signed,  by  whom  they 
**  were  not  authorized,  and  by  whom  they  have  never 
'^  been  homologated  or  confirmed,  in  so  far  at  least  as 
*^  respects  the  alleged  agreement  to  pay  the  pursuer 
**  20  /.  a  year  in  addition  to  his  ordinary  wages.'*  If  the 
defender  stopped  there,  it  would  be  something   like 
a  denial,  but  the  defence  goes  on ;  ^*  Supposing  the 
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writings  mentioned  in  plea  second  were  held  to  be  1833. 
obligatory  on  the  defender,  the  last  (in  so  far  as  the  EaTiT 
two  are  inconsistent)  must  be  held  to  be  the  regu-  Mansfield 
'^  lating  document,  and  to  supersede  the  first."  This  Scott. 
is  not  a  denial,  but  an  admission  that  there  was  some 
agreement ;  and  as  the  defender  makes  mention  of  an 
agreement,  and  none  but  this  is  suggested,  your  Lord- 
ships will  be  of  opinion  that  the  Sheriff's  interlocutor 
was  well  founded.  The  question  is  not  what  would 
have  been  done  by  the  Sheriff,  had  a  different  course  of 
defence  been  adopted.  If  the  Sheriff  had  not  been 
satisfied  by  the  admissions,  he  would  probably  have 
ordered  the  case  to  be  heard  upon  issues.  I  am  not 
quite  satisfied  with  the  evidence,  but  whatever  difficulty 
I  have  on  that  first  and  fundamental  part  of  the  case, 
a  difficulty  which  arose  from  the  manner  in  which  it 
was  presented  to  the  Sheriff,  who  was  prevented  Jby  the 
admissions  from  sending  issues  to  a  jury  court;  yet, 
under  all  the  circumstances,  I  am  not  disposed  to  re- 
commend to  your  Lordships  to  take  a  view  of  the  case 
different  from  the  Sheriff,  but  to  affirm  his  judgment, 
which  I  think  the  remainder  of  the  case  justifies.  The 
whole  contract  applies  to  a  hiring  for  a  continued  time, 
and  the  present  mentioned  must  mean  a  yearly  present. 
Scott  was  to  continue  in  the  service  at  all  events  for 
one  year,  and  till  the  agreement  terminated  by  the 
demise  of  either  party.  If  Scott  left  ^t  the  end  of 
the  first  year,  he  was  to  have  the  20  /.,  and  the  words 
"  at  all  events"  imply  a  contemplated  continuance  of 
the  service.  The  delay  in  asking  for  this  allowance  was 
matter  for  consideration,  but  not  so  strong  as  to  prevail 
against  the  claim,  for  the  Respondent  had  an  unde- 
niable right  to  20  /.,  and  it  being  admitted  that  he  has 
a  right  to  that  sum  for  one  year,  he  has  an  equal,  or 
some,  right  to  the  like  sum  for  all  the  years  of  his  ser 
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vice.     I  think  the  judgment  ought  to  be  affirmed  with 
simple  interest,  and  without  costs. 

Lord  Wynford  concurred,  and,  after  referring  to 
several  passages  of  the  printed  cases  on  both  sides,  from 
which  he  drew  the  same  conclusions,  his  Lordship  said^ 
As  to  costs,  I  agree  that  the  Respondent  ought  not 
to  have  costs  of  the  appeal,  on  account  of  the  doubts 
'^  and  difficulties  which  the  Lord  Ordinary  said  at- 
^*  tended  the  case ;  for  when  the  Judge  below  expresses 
'^  his  doubts,  that  is  an  encouragement  to  parties  to 
"  appeal." 


<< 
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The  interlocutors  were  affirmed  accordingly,  with 
simple  interest,  as  at  the  bank  in  Scotland;  and  without 
costs. 
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APPEAL, 

FROM  THE  COURT  OF  CHANCERT. 

The  King  of  Spain      .    -    -    .    -    Appellant. 
HuLLET  and  Widder  -----     Respondents. 


1833. 


A  foreign  sovereign  prince,  being  declared  entitled  to  sue  in  Aug.  19  &  ao. 
the  Court  of  Chancery  here  in  his  political  capacity,  claims  Practice. 
the  privilege  of  putting  in  an  answer,  by  his  agent,  or  p^^gLg. 
without  oath  or  signature,  to  a  cross-bill,  filed  against  him  reign. 
by  the  Defendants  to  his  original  bill ;  Held, that  he  stands 
on  the  same  footing  with  ordinary  suitors  as  to  the  rules 
and  practice  of  the  Court,  and  is  bound,  like  them,  to 
answer  a  cross-bill  personally  and  upon  oath. 

The  Plaintiffs  in  the  cross-bill  having  put  in  a  full  and  suffi- 
cient answer  to  the  original  bill,  which  is  subsequently 
amended,  obtain  an  order  for  a  month's  time  to  plead, 
answer  or  demur  to  the  amended  bill  after  the  Plaintiff 
therein  should  have  answered  their  cross-bill,  that  order 
is  held  good,  and  is  accordingly  affirmed. 

jTHE  material  allegations  and  prayer  of  the  Appellant's 
original  bill  are  stated  in  the  report  of  a  former  ap^ 
peal  (1  Dow&  Clarke,  169,)  brought  by  the  Respon- 
dents  against  an  order  of  the  then  Lord  Chancellor, 
over-ruling  their  demurrer  to  that  bill.  The  House  of 
Lords  dismissed  that  appeal  and  affirmed  the  order 
of  the  Court  below,  on  the  18th  of  June  1828,  thereby 
establishing  the  Appellant^s  right  to  sue  in  our  Courts 
of  equity  as  a  foreign  sovereign,  and  in  his  political 
capacity.  The  Respondents,  on  the  3d  of  July  follow- 
ing, filed  their  cross-bill  in  the  Court  of  Chancery 
against  the  Appellant,  and  Don  Justo  de  Machado, 
who  had  also  been  made  Defendant  to  the  Appellant's 
bill,  but  remained  out  of  the  jurisdiction. 
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The  cross-bili,  after  reciting  the  material  parts,  and 
the  prayer  of  the  original  bill,  stated  and  charged  in 
circumstantial  detail,  that  many  of  the  all^ations  in 
respect  of  which  the  Respondepts  were  made  parties 
to  the  said  original  bill  were  not  according  to  the  truth, 
and  that  the  Appellant  had  in  his  power,  and  in  the 
power  of  his  agents,  servants  and  ministers,  various  do- 
cuments and  statements,  by  which,  if  produced,  it  wobld 
appear  that  many  of  the  allegations  in  said  bill  were  not 
according  to  the  truth,  and  by  which  also  the  truth  of 
many  other  circumstances  would  appear,  whereby  it 
would  be  shown  that  Appellant  had  no  title  to  relief 
against  these  Respondents  inr  respect  of  any  of  the  matters 
in  said  bill  mentioned  :  that  the  Appellant  had  no  right 
to  the  fund  provided  by  the  treaties  in  the  said  original 
bill  mentioned ;  and  that  the  claims  of  Spanish  subjects 
on  that  fund  had  been  adjudicated  in  Paris,  and  openly, 
and  with  the  knowledge  of  the  Appellant,  sold,  and  by 
such  sales  became  the  property  of  French  and  British 
subjects:  that  his  Catholic  Majesty  had  unduly  got 
possession  of  a  considerable  portion  of  the  trust  or  in- 
demnity fund,  and  misapplied  it,  and  that  he  intended 
to  apply  to  the  general  purposes  of  his  government 
the  money  alleged  in  his  bill  to  be  deposited  with  the 
Respondents ;  and  that,  as  evidence  of  such  intention, 
his  Catholic  Majesty  and  the  Assembly  of  the  Cortes, 
in  the  year  1823,  enacted  that  the  said  fund  should 
be  applied  to  the  exigencies  of  the  Executive  Govern* 
ment ;  and  the  Spanish  Finance  Minister  accordingly 
assigned  the  said  fund  to  divers  persons,  by  drawing  bills 
of  exchange  against  it,  whereby  any  right  assumed  by 
the  Appellant  and  Government  of  Spain,  of  further  deal- 
ing with  it,  was  wholly  extinguished  :  That  by  the  laws 
of  Spain,  the  monies  in  the  said  original  bill  mentioned 
did  not  belong  to  his  Catholic  Majesty,  nor  was  he  en* 
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titled  to  sue  for  the  same ;  and  that  so  it  would  appear, 
if  his  said  Majesty  would  set  forth  the  law  of  Spain  by 
which  he  claimed  to  have  any  interest  in  the  said 
monies,  or  any  right  to,  sue  for  the  same :  That  various 
despatches,  communications  and  orders  had  been  trans- 
mitted by  the  orders  and  with  the  privity  of  his  sud  Ca- 
tholic Majesty  to  the  said  Justo  de  Machado,  in  which  it 
was  admitted,  or  stated,  that  his  Catholic  Majesty  had  no 
right,  or  interest,  or  title  in  or  to  any  monies  in  posses- 
sion of  the  said  Justo  de  Machado  ;  and  that  so  it  would 
appear,  if  all  communications  or  despatches  made  or  sent 
to  the  said  Justo  de  Machado,  by,  or  by  the  orders  of, 
or  with  the  privity  of,  his  said  Catholic  Majesty,  or  any 
of  his  ministers  or  council,  were  set  forth :  That  the 
said  monies,  by  certain  agreements  entered  into  by  his 
Catholic  Majesty,  or  with  his  authority,  did,  as  against 
him,  and  all  persons  claiming  under  him,  belong  exclu- 
sively to  certain  persons  having  claims  under  a  certain 
convention  concluded  in  May  1823,  by  which  his  Ca- 
tholic Majesty  became  bound  to  make  full  compensation 
to  all  British  subjects  for  property  or  vessels  belonging 
to  them,  which  had  been  detained  or  seized  by  Spanish 
vessels  or  Spanish  authorities,  at  any  time  after  the 
4th  of  July  1808,  down  to  the  date  of  the  said  conven- 
tion ;  and  in  particular,  that  a  great  part  of  the  said 
monies  did  belong  to  Respondents,  for  that  the  said 
Spanish  Government  seized,  or  caused  to  be  seized,  sub- 
sequently to  the  4th  of  July  1808,  two  ships,  called  the 
Scorpion  and  the  Vulture ^  with  their  cargoes,  which 
belonged  to  these  Respondents ;  and  that  the  same  were 
sold  by  the  authority  of  the  King  of  Spain  ;  and  that 
the  whole  of  the  proceeds  thereof,  amounting  to  upwards 
of  one  million  of  Spanish  dollars,  were  paid  into  the 
royal  treasury,  and  applied  to  the  use  of  his  Catholic 
Majesty ;  and  that  these  Respondents  had  a  good  and 
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1833.  valid  claim  against  hinii  to  the  amount  of  more  than 
200|000 1.9  which  they  were  prevented  from  enforcmg 
^nat  him  merely  by  his  royal  character. 

The  cross-bill  further  charged,  that  there  was  a  apecial 
necessity  that  the  Appellant  should  be  compelled  to  an- 
swer upon  oath  all  the  matters  thereinbefore  mentaoned, 
inasibuch  its  the  same  were  material  to  the  Respondents* 
defencie  in  the  original  suit,  and  to  produce  all  writings, 
papers  and  ddcuments  in  any  way  relating  to  any  of  the 
Inaiters  thereiti  tiientioned,  which  then  were  in  the  pos* 
session  of  himi  Or  of  any  of  his  agents,  ministers  or  ser- 
vants: That  hisCatboIic  Majesty  had  knowledge,  remem- 
brance or  belief  with  respect  to  all  or  many  of  the  matters 
thereiabefore  mentioned,  and  had  documents  and  writ- 
ings, and  other  means  of  full  and  perfect  knowle^e  as 
to  tlie  same  within  his  power ;  and  that  he  was  bound 
to  use  such  means,  in  order  to  give  the  Respondents  the 
aforesaid  discovery :  and  that,  without  the  production  of 
the  said  documents,  and  the  discovery  of  all  the  natters 
by  the  said  cross-bill  inquired  after,  these  Respondents 
could  not  have  justice  in  the  said  original  suit,  the 
more  especially  as  his  said  Catholic  M^esty  intended 
to  amend  his  said  original  bill,  and  materially  to  idter 
the  case  stated  in  it,  which  these  Respondents  submitted 
he  ought  not  be  allowed  to  do  till  he  should  have  fully  an- 
swered their  said  cross-bill ;  the  discovery  thereby  prayed 
being  such  as,  besides  being  essential  to  their  defence 
to  the  oriiginal  bill,  would  show  the  untruth  of  the  alle- 
gations which  the  Appellant  intended  to  introduce  by 
amendment  into  his  said  original  bill. 

The  cross-bill  then  prayed,  amongst  other  thingSi 
that  the  Appellant  might  be  ordered  to  make  to 
these  Respondents  the  discovery  thereby  sought,  and 
that  hi3  said  Catholic  Majesty  might  also  be  restrained 
from  proceeding  in  the  said  original  suit  until  he  should 
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have  granted  a  full  discovery  cf  all  the  matters  df  which 
a  disopverjr  was  thereby  prayed,  and  of  all  the  writi&g$» 
papers  asid  doctunents  therein  mentioned. 

The  Respondents,  in  the  asme  month  of  July  16289 
pair  in  their  joint  and  seirerai  answer  to  the  A{^llant'8 
original  bill.  And  the  Appellant  having  amended  (a) 
hi^  bill  in  March  1630,  an  order  was  made  in  both 
causes  by  the  Vic^Chanoellor,  bearing  date  the  8th  day 
of  May  1830,  upon  th^  implication  of  the  Respondents, 
that  they  should  have  a  mcuath's  time  to  plead,  answer,- 
or  demur  to  the  amended  bilU  after  the  Appellant 
diould  have  answered  the  bill  of  the  Respondents.  An 
application,  made  on  behalf  of  the  Appellant  to  the 
then  Lord  Chancellor  to  discharge  diat  ordert  was  re- 
iiised  on  the  6th  day  of  July  following. 

The  Respondents  were  subsequently  served  with  two 
notices  of  motions  to  be  made  on  behalf  of  the  Appel- 
laBjt  before  the  present  Lord  Chancellor.  One,  bearing 
4afte  15th  Janiiary  1831,  was  to  the  effect,  <'  That  Don 
^'  Juan  Escudero,  residing  in  Weymouth^-street,  in  the 
*^  county  of  Middle$e;{^«  might  be  permitted,  on  behalf, 
^  and  in  the  name  of  the  Appellant,  to  put  in  an  answer 
to  the  bill  of  the  Res^iondents,  the  Appellant  there- 
by undertaking  that  the  answer  so  to  he  put  in,  and 
all  proceedings  consequent  upon  it,  sfaauld  be  as  valid 
^  and  effectual  for  the  purposes  of  the  said  causes,  in 
'^  such  jmajaner  as  the  Court  should  direct,  as  if  such 
^  answer  had  been  put  in  personally  by  the  Appellant 
^  in  the  ordinary  course ;  or  that  the  said  Court  would 
^  be  pleased,  under  the  peculiar  circumstances  of  the 
^  ease,  to  accept  the  answer  of  the  Appellant  without 
''  oath  or  signature." 

An  affidavit  of  Don  Juan  Escudero,  filed  in  support 
of  that  intended  motion,  stated,  amongst  other  things, 

(a)  1  Russ.  &  Myl.  7. 
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that  he  was  one  of  the  Appellant^s  subjects,  and 
appointed  by  him  a  commissioner  in  this  country,  for 
the  purpose  of  recovering  from  the  Respondents  and 
others  the  indemnity  funds  mentioned  in  the  plead- 
ings :  That  deponent  had  perused,  and  carefully 
considered  the  said  bill  filed  by  the  Respondents, 
purporting  to  be  a  cross-bill,  and  believed  that  the  Ap- 
pellant had  personally  little  or  no  knowledge  of  the 
matters  contained  therein :  That,  believing  it  would  be 
impossible  to  procure  an  answer  to  the  said  cross-bill 
from  the  Appellant  personally,  inasmuch  as  deponent 
conceived  it  would  be,  and  as  he  was  instructed  by 
authority,  would  be  considered,  both  by  the  Appellant 
and  the  Spanish  Government,  inconsistent  with  ^e  rank 
and  dignity  of  the  Appellant  as  a  Sovereign  Prince^ 
to  put  in  an  answer  personally  and  upon  oath  in  the 
said  Court  of  Chancery,  or  in  any  of  the  courts  or 
tribunals  of  this  or  any  other  country,  he,  this  depo- 
nent, upon  advice  of  counsel  and  after  communication 
with  the  Appellant,  was  authorized  by  him  to  put  in,  on 
behalf  and  in  representation  of  the  Appellant,  an  answer 
to  the  said  cross-bill,  and  also  to  consent,  on  the  part  of 
the  Appellant,  that  such  answer,  and  all  proceedings  in 
the  said  causes  consequent  thereupon,  should  be  as  valid 
and  effectual  for  the  object  and  result  of  both  the  said 
suits,  as  if  the  Appellant  himself  had  put  in  the  answer  in 
the  ordinary  way  ;  and  that  from  the  knowledge  depo- 
nent possessed  as  to  the  several  matters  contained  in  the 
said  cross-bill,  he  had  no  doubt  whatever  but  that  he 
could  give  a  full  answer  and  discovery  as  to  all  the 
matters  therein  contained,  if  he  were  permitted  so  to  do 
by  the  said  Court  of  Chancery  ;  and  that  he  was  will- 
ing, if  the  said  Court  should  think  fit  so  to  direct,  to  put 
in  a  full  and  complete  answer  to  the  said  cross-bill,  in 
the  place  and  in  the  name  of  the  Appellant. 
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The  second  notice  of  motion,  bearing  date  the  10th 
September  1831,  was  to  the  effect  that  the  aforesaid 
order  of  the  Vice-Chancelior,  of  the  8th  day  of  May 
1830,  affirmed,  on  appeal,  by  the  Lord  Chancellor  the 
Sth  day  of  July  1830,  might,  with  the  said  order  of  the 
Sth  day  of  July,  be  discharged. 

An  affidavit  of  Mr.  Thomas  Browning,  filed  on  the 
15th  of  November  1881,  in  aid  of  both  motions,  stated, 
Amongst  other  things,  that  deponent  was  the  solicitor 
employed  in  the  said  causes  on  behalf  of  the  Appellant ; 
ftnd  that  on  the  SOth  day  of  August  1831,  an  order 
was  made  by  the  Court  of  Chancery,  in  a  cause  still 
pending,  in  which  Juan  Alvarez  y  Mendizabel  was 
Complainant,  and  the  said  Machado,  the  Respondents, 
the  Appellant,  and  others  were  Defendants,  whereby 
these  Respondents  were  ordered  to  pay  into  the  Bank 
of  England,  to  the  credit  of  that  cause,  the  sum  of 
24,020/.,  and  to  deposit  certain  mining  shares,  part  of 
the  indemnity  fund  or  of  the  produce  thereof,  alleged 
in  the  Appellant's  bill  to  have,  come  into  the  Respon- 
dents' hands  under  the  circumstances  therein  stated. 
The  deponent,  after  setting  forth  in  his  affidavit  several 
communications  between  himself  and  the  solicitors  to 
the  said  Mendizabel,  as  to  a  proposed  co-operation  to 
enforce  the  last-mentioned  order,  stated  that,  the  bill 
of  Mendizabel  was  dismissed  as  against  Messrs.  HuUet 
md  Widder  without  previous  intimation  to  depo- 
nent :  that,  in  consequence  of  such  dismissal,  the  said 
order,  of  the  30th  day  of  August,  had  not  been  in 
any  manner  acted  upon :  and  that  deponent  had 
good  reason  for  believing  that  the  said  Mendizabel 
had  been  induced  to  dismiss  his  bill  as  against  the 
Respondents,  either  in  consequence  of  some  bribe 
^ven  or  promised  to  him  by  the  Respondents  for 
that  purpose,  or  in  consequence  of  some  fraudulent 
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cotieert,  ccnnpromise,  or  agreement  subsisting  between 
the  said  Mendizabel  and  the  Re^pondeM^ 

The  Respondents  excepted  to  this  last  affidavit  for. 
impertinence,  and  their  exceptions  being  referred  tb  the 
Mk^r,  he  certified  that  the  whole  of  that  affidavit  wtt 
impertinent.  The  Master's  report  was  subsequently 
colifl rmed  by  two  orders  made  by  the  Lord  Chancellor, 
one  bearing  date  the  15tb  of  March  1832,  referrmg 
back  to  the  Master,  to  expunge  the  said  impertineim 
from  the  affidavit ;  the  second,  bearing  date  on  the  14di 
of  May  following,  disallowing  exceptions,  filed  by  the 
Appellant  against  the  report. 

By  another  order  of  the  same  14th  of  May  1882, 
his  Lordship,  having  previously  heard  tlie  two  motioiul^ 
of  which  the  notices  are  above  stated,  was  pleased  t6 
declare  that  he  did  not  think  fit  to  make  any  order 
upon  theidit 

The  King  of  Spain  now,  by  his  appeal  to  thin  HnHM, 
prayed  for  the  reversal  of  all  these  orders,  vh.  the  oitkf 
of  the  Vic«-Chancellor  of  the  8th  of  May  1830,  the 
order  of  the  then  Lord  Chancellor  of  the  6th  of  July 
1830,  affirming  the  same,  and  the  said  three  orders  of 
the  present  Lord  Chancellor,  of  the  16th  of  March  and 
14th  of  May  1832. 


The  Attorney-General  and  Sir  C.  fVetk^ett^  in 
support  of  the  appeal : — This  is  a  case  of  first  iik^ 
pressioii.  This  is  the  first  time  ft  foreign  pOtenlaM 
has  been  called  upon  as  a  defendant  to  put  in  an 
answer  upon  oath.  None  of  the  Judges  hefdte  whom 
this  case  came,  none  of  the  counsel  who  argued  it  on 
either  side  in  the  Court  below,  or  who  argue  it  now 
here,  have  been  able  to  find  one  precedent.  The 
Respondents  have  already  questioned,  by  their  de- 
murrer, the  right  of  the  Appellant  to  sue  as  a  foreiga 
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sovereign  in  our  Court  of  Chancery.  But  your  Lord- 
ships decided  against  them,  and  by  that  decision  it  ia 
now  established,  that  a  foreign  sovereign  may  sue  on 
behalf  of  his  subjects  in  our  Courts,  and  is  entitled  to 
be  considered  as  a  sovereign  prince  to  all  intents  and 
purposes  {b) ;  the  individual  is  merged  in  the  sove- 
reign, and  he  cannot  be  called  on  to  put  in  an  answer 
upon  oath  as  a  natural  person.  By  that  decision 
upon  the  demurrer  it  was  declared  that  the  King  of 
Spain  was  entitled  to  an  answer  to  his  bill  from 
these  Respondents.  The  Respondents,  bafBed  in  their 
first  manoeuvre,  next  filed  a  cross-bill,  before  they  put 
in  an  answer  to  the  original  bill,  with  the  view,  that^ 
knowing  their  answer  would  render  it  necessary  for  the 
original  bill  to  be  amended,  they  might  have  an  answer 
to  their  cross-bill  before  they  answered  the  amended 
bill.  The  order  of  the  Vice-Chancellor,  that  now  fii*st 
appealed  from,  was  what  they  anticipated ;  that  order  is 
wrong.  For,  in  the  first  place,  this  is  not  a  cross-bill, 
according  to  the  definition  of  a  cross-bill  as  generally 
nnderstoof],  or  according  to  the  real  principle  upon 
which  alone  a  Court  of  Equity  allows  the  right  to  file 
a  cross-bill,  namely,  that  the  defendant  to  an  original 
bill  may  have  an  answer  on  oath  to  his  cross-bill,  in 
order  to  enable  him  to  make  out  a  complete  defence  to 
to  the  original  bill.  This  House  decided  that  the 
original  bill  was  the  bill  of  the  King  of  Spain,  as  King. 
But  the  bill  of  the  Respondents  is  not  against  the  King 
of  Spain,  but  against  ^^  a  certain  individual  claiming  the 
^^  appellation  and  title  of  his  Catholic  Majesty,  Ferdi- 
•*  nand  the  7th,  residing  at  the  palace  of  the  Escurial, 
'*  near  Madrid,*'  &c.  A  cross-bill  should  be  filed 
against  the  same  plaintiff  who  sued  by  the  original  bill — 
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Lord  Wynford : — Has  he  demurred  to  the  cro»- 
bill? 

Lord  Plunkett: — The  proper  way  to  try  that  ques- 
tion would  be  by  demurrer. 

Counsel  for  the  Appellant: — We  feel  a  difficulty  on 
that  point.  We  are  now  showing  that  this  is  not  a  cross- 
bill ;  but  if  your  Lordships  decide  against  us  on  that 
pointy  then  our  difficulties  will  be  multiplied.  There 
may  be  a  good  defence  to  a  cross-bill,  without  demur- 
ring. If  we  demurred,  we  should  thereby  have  ad- 
mitted  the  allegations  of  facts  in  the  cross-bill,  which  we 
do  not  admit,  and  therefore  we  could  not  demur ;  for 
there  is  no  ground  for  the  allegation  therein  made,  that 
the  King  of  Spain  is  misdealing  with  the  indemnity 
funds.  The  practical  purpose  of  a  cross-bill  is  admitted 
by  all  the  authorities  on  the  subject,  to  be  for  protecting 
a  defendant  from  any  unjust  claim,  and  many  cases 
may  be  put,  in  which  a  defendant  could  not  put  in  a 
complete  answer  to  the  original  bill,  essential  to  bis 
defence,  until  he  had  first  obtained  an  answer  to  the 
cross-bill  filed  by  himself.  The  Respondents'  bill  is 
not  for  that  purpose ;  we  call  their  cross-bill  a  mockery : 
it  charges  that  British  subjects,  and,  among  them,  the 
defendants,  had  claims  on  Spain  for  piratical  attacks  on 
the  Scorpion  and  Vulture  ships,  in  1808.  This  is  an 
imposition  on  the  Court  of  Chancery.  Compensation 
has  been  already  made  for  such  claims  by  a  convention 
with  Spain.  If  your  Lordships  decide  this  to  be  a  cross- 
bill, we  must  submit ;  but  we  rely  on  this  part  of  the  case 
for  the  Appellant,  and  intreat  your  Lordships  to  look  at 
the  whole  of  the  record  before  you  come  to  that  deci- 
sion, which  may  be  of  dangerous  consequence,  inas- 
much as  fraudulent  parties  may  hereafter  take  advan- 
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tage  of  the  form.  With  respect  to  the  rule  of  practice  rsas. 
in  the  Court  of  Chancery,  namely,  that  the  identical 
plaintiff  in  the  original  bill  must  himself  swear  to  his 
answer  to  a  cross-bill,  we  maintain  that  that  is  not 
a  universal  nor  an  inflexible  rule.  The  Court  of  Chan- 
cery dispenses  with  it  in  the  cases  of  peers,  corporations, 
infants,  lunatics,  married  women,  and  other  persons  in  the 
like  situations,  and  these  cases  furnish  an  analogy  impor- 
tant to  be  kept  in  view  in  the  present  case.  Granting  the 
existence  of  the  rule,  we  say  there  is  nothing  in  the 
generality  of  the  practice,  nor  in  the  special  nature  of 
this  case,  to  require  the  application  of  it  here.  Why  is 
exception  made  in  case  of  a  peer  ?  It  is  because  he  is 
a  hereditary  legislator,  and  it  is  part  of  our  municipal 
policy  to  accept  his  word  of  honour  instead  of  his  oath. 
Will  your  Lordships  require  of  the  King  of  Spain,  suing 
here  on  behalf  of  his  subjects,  to  do  that  which  you  dis- 
pense with  in  a  petty  baron  of  twenty-four  hours  creation,. 
in  a  simple  controversy  with  one  of  his  fellow-subjects  ? 
A  peer  can,  and  does  take  an  oath  in  some  cases,  but  the 
Court  of  Chancery  dispenses  with  his  oath  in  an  answer 
to  a  cross-bill.  Why  cannot  this  House  institute  a  like 
rule  in  the  case  of  a  king  ?  In  cross-bills  against  corpo- 
rations, the  town-clerk  swears  to  the  answer  for  them — 

The  Lord  Chancellor: — Both  Lord  Redesdale  and 
Lord  Lyndhurst,  in  their  judgment  on  the  demurrer, 
said,  that  the  King  of  Spain  was  on  the  same  footing 
here  as  his  adversary,  when  he  came  to  sue  here,  and  the 
Court  of  Chancery  had  complete  control  over  him  (c). 

The  Counsel  for  the  Appellant: — Those  learned 
Lords  said  nothing  in  the  course  of  the  argument,  or  in 
the  judgment  on  the  demurrer,  as  to  the  King  of  Spain 

(cX  1  Dow  &  Clark,  174. 
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being  obliged  to  put  in  an  answer  on  oath.  The  Coari 
of  Chancery  did  not  require  an  oath  from  Quakers, 
Moravians  or  Hindoos  (^O* 

(d)  In  the  several  ports  of  this  case  in  which  Quakers  are  men- 
tioned, their  partial  exemption  from  the  necessity  of  taking  an  oath 
is  spoken  of  as  an  exemption  from  the  obligation  of  making  a  solemn 
appeal  to  God  in  affirmance  of  their  statement ;  this  seems  to  be 
a  mistake.  In  the  case  of  Atcheton  v.  Eteretty  Lord  ManBfieM  88y% 
(Cowp.  390,)  '*  It  is  objected  that  the  Quakers  are  the  only  people 
**  in  the  world  who  ever  refused  to  sxoear ;  but  in  substance  their 
**  affirmation  is  the  same  thing,  the  Jbrm  only  is  different,  for  an 
**  affirmation  is  a  most  solemn  appeal  and  attestation  to  God  of  the 
**  truth/'  The  Act  of  the  last  session  (3  &  4  W.  4,  c.  49),  which  allows 
Quakers  and  Moravians  to  make  an  affirmation  on  all  occasiooi 
where  an  oath  would  be  required  from  other  persons^  may  there- 
fore be  said  to  have  done  no  more  than  put  them  on  an  equality 
with  other  men. 

The  subject  may  be  truly  considered  fai  this  point  of  view: 
Quakers  believe  that  any  use  of  the  name  of  God  in  merely  kmiisa 
transactions  is  impious,  and  is  in  itself  a  sin.  Other  mea  do  not 
think  the  solemn  use  of  that  name  is  a  sin,  unless  it  be  so  used  to 
sanctify  a  falsehood.  To  compel  Quakers,  therefore,  to  take  an 
oath,  (if  they  could  be  compelled)  would  be  to  oblige  them,  in 
their  opinion,  to  offer  a  gratuitous  offence  to  God,  since  they  wen 
ready  to  authenticate  in  another,  but  still  in  a  very  aolenm  manner, 
the  truth  of  their  statements.  The  Legislature  have  wisely  ceased 
to  insidt  upon  a  form  which  in  many  cases  prevented  Quakers  from 
performing  their  duties  towards  their  fellow-subjects  by  the  fear 
that  in  doing  so  they  should  be  violating  their  duty  towards  God. 

The  case  of  the  Hindoo  is  also  incorrectly  put  in  the  argument. 
His  mode  of  verifying  a  statement  not  only  is,  but  has  been  treated 
in  our  Courts  as  an  oath  (1  Atk.  21-50  ;  Str.  1 104  ;  1  Wils.  84).  It 
is  a  solemn  invocation  of  the  Deity,  though  not  made  in  the  English 
form.  Such  invocations  have  always  been  admissible  in  oar 
Courts,  for  as  Lord  Mansfield,  in  Atcheson  v.  Everett,  Cowp.  389, 
said,  by  the  principles  of  the  common  law,  no  particular  form 
of  oath  was  required,  but  that  every  man  was  allowed  to  swear  in 
that  form  which  he  thought  most  binding  00  his  conscience.  With 
respect  to  all  the  persons,  therefore,  the  answer  of  the  Lord  Chan- 
cellor was  in  conformity  witli  the  leading  authorities,  •*  in  their 
cases  an  oath  is  required  in  their  own  form." 
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Lord  Chancellor : — Yes ;  ia  their  cases  an  oath  is 
required,  in  their  own  form  ;  and  the  question  always 
was,  what  was  the  Ceremonial  that  amonnted  to  an  oath. 
Here  the  King  of  Spain  declines  an  oath^  or  a  ceremo- 
nial ^uii^ent  to  it. 

.  Lords  Wyn/brd  and  Plunket : — Where  is  it  laid  down 
that  a  sovereign  cannot  take  an  oath  ?  It  is  another 
case,  whether  he  can  be  compelled  to  take  it. 

The  Lord  Chancellor : — A  sovereign  can  take  an 
oath  ;  our's  takes  his  coronation  oath. 

Counsel  for  the  Appellant : — fiut  he  does  not  take  an 
oath  in  cases  of  controversy  in  our  Courts,  nor  in  matters 
external  to  his  kingdom.  It  is  impossible  for  the  Ap- 
pellant to  do  so  consistently  with  his  independent  sove- 
reign character,  according  to  the  principles  of  the  law  of 
nations,' as  practised  between  all  European  states,  and 
his  admitted  relation  to  this  counti*y  as  head  of  the 
kingdom  of  Spain.  The  Appellant  tenders  an  equiva- 
lent, as  a  corporation  does. 

An  infknt  caimot  put  in  an  answer ;  it  is  put  in  for 
him.  So  with  a  lunatic,  who  answers  by  his  committee ; 
so  with  a  married  woman,  who  answers  by  another; 
All  these  rules  are  of  the  creation  of  the  Court  of  Chan- 
cery, which,  even  in  the  case  of  a  person  who  was  not 
a  lunatic,  controlled  its  own  practice,  and  appointed 
a  person  to  put  in  an  answer  for  him.  The  case  of 
corporations  is  the  most  analogous  to  the  present  case, 
which  is  new,  and  in  which  therefore  this  House  can 
lay  down  a  rule  of  practice. 

fiut  it  is  impossible,  after  examining  the  history  and 
circumstances  of  this  case,  and  the  position  in  which 
the  Respondents  are  placed,  to  contend  that  an  answer 


1S33. 


340 


1835. 

Kino 
of Spain 

V. 
HULLET 

and 

WjODEB. 


CASES  IN  THE  HOUSE  OF  LORDS 

from  the  King  of  Spain,  upon  oathi  to  the  Respondents' 
bill,  is  in  any  degree  whatsoever  necessary,  in  order  to 
give  them  the  means  and  opportunity  of  defence. 

Lard  Chancellor :  —You  are  not  to  assume  that  the 
King  of  Spain  has  no  knowledge  of  the  matters,  of  which 
a  discovery  is  sought  by  the  bill ;  suppose  he  has  some- 
thing in  grcemiOf  which  no  one  else  can  disclose. 

Counsel  for  the  Appellant : — Our  impression  isy  that 
he  cannot  take  an  oath ;  the  law  of  nations  will  not 
allow  the  independence  of  a  sovereign  to  be  lost  by 
taking  such  oath.  The  Appellant  is  ready  to  com- 
ply with  all  the  forms  of  an  answer,  except  the  oath. 
Being  allowed  to  file  a  bill  as  a  sovereign  prince»  and 
in  a  public  character,  as  trustee  for  his  subjects^  he 
ought  not,  and  cannot  now  sink  the  sovereign  in  the 
individual,  and  put  in  an  answer  on  oath  to  what  the 
Respondents  call  a  cross-bill.  There  is  no  instance  of 
a  foreign  sovereign  being  made  a  defendant  to  a  cron- 
bill,  and  therefore  the  Court  of  Chancery  or  this  House 
is  free  to  lay  down  the  rule  for  the  first  time,  being 
quite  unfettered  by  practice,  by  law,  or  by  Act  of 
Parliament.  A  corporation  supplies  an  officer  who 
can  put  in  an  answer  upon  oath ;  Appellant  is  ready 
to  do  the  same.  He  tenders  M.  Escudero,  or  any  other 
officer,  on  his  behalf  that  the  Court  of  Chancery  pleases 
to  call  for.  The  King  of  Spain  is  a  foreign  corpora* 
tion,  and  offers  an  individual  who  is  within  the  juris, 
diction,  who  is  competent  to  give  all  the  requisite  in- 
formation, and  who  can  be  dealt  with  in  every  way  as 
liable  to  all  the  consequences.  He  states  by  his  affidavit 
that  he  has  more  knowledge  of  these  matters  than  the 
Appellant  can  have. 
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l.lie  Lord  Chancellor : — Have  you  any  case  in  which 
a  sole  corporation  is  allowed  to  put  in  an  answer  to  a 
cross-bill  without  oath  ? 

Counsel  for  the  Appellant: — We  have  not.  The 
King  of  Spain  was  allowed  to  sue  as  a  sovereign ;  but 
now,  if  your  Lordships  say  he  must  swear  to  an  answer, 
you  batter  down  the  right  which  you  raised ,  and  you 
nullify  the  judgment  which  you  formerly  gave,  for 
he  cannot  swear  to  the  answer,  were  the  sum  in  dis- 
pute as  many  millions  as  it  is  thousands.  If  the  prac- 
tical rule  to  be  ^laid  down  in  the  Court  of  Chancery  is, 
that  an  accountable  agent,  trustee,  or  party  resident  in 
England  shall  not  be  compelled  to  answer  until  the 
foreign  sovereign,  who  has  appointed  him,  has  answered 
upon  oath  what  may  be  ordinarily  called  a  cross-bill, 
(however  useless  and  unnecessary  for  the  purposes  of  his 
defence),  the  Court  of  Chancery  would  in  effect  be  shut 
against  a  foreign  prince,  and  the  grossest  frauds  may  be 
practised  against  him  with  impunity,  by  his  own,  or 
the  accountable  agents  or  parties  resident  in  this  king- 
dom, and  within  the  jurisdiction  of  this  Court. 


1853. 


Sir  Edward  Sugden  and  Mr.  James  Russell^  for  the 
Respondents : — The  Appellant  has  no  right  to  complain 
that  he  is  kept  to  the  practice  of  the  Court.  It  was 
by  very  sharp  practice  he  obtained  the  order  to  amend 
his  bill.  That  order  was  first  discharged  for  irregularity, 
but  the  Respondents'  clerk  in  Court  had  incautiously 
accepted  the  20  s.  costs  for  the  amendment,  and  the 
Appellant,  discovering  that  it  was  then  recently  decided 
that  such  acceptance  was  held  a  waiver  of  the  irregu- 
larity, again  moved  the  Vice-Chancellor,  who,  feeling 
himself  tied  down  by  the  order  of  the  Lord  Chancellor 
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in  Tarleton  y.  Dyer  (c),  restored  tlie  order.  '  That  is 
not,  however,  now  the  subject  of  dispute.  The  first  of 
the  orders  here  appealed  from  is  according  to  the 
practice  of  the  Court  of  Chancery,  which  is,  that  if 
a  man  files  a  bill  and  after  answer  amends  it,  and  the 
defendant  to  it  files  a  cross-bill  ia  the  i9<eaii  twe,  the 
plaintiff  is  bound  to  answer  that  crossbill,  b^ore  h^  caa 
teompel  an  answer  to  bis  avemded  bill ;  and  tbe  liability 
to  answer  bis  raiended  biU  depends  upon  his  answiering 
thfi  cross-hilL  This  ord^  is  to  that  efibct»  9od  it  htf 
been  twice  confinned,  first  by  Lord  Lyodhurst  and 
again  by  the  present  Lopd  Ch^ncellon 

But  it  is  asserted  for  the  Aj^llant  tbafc  this  is  not 
a  cro8s-bill»  because  the  Appellant  is  described  m  b  cer- 
tain individual  claiming  and  using  the  title  of  ^'  His 
'*  Catholic  M sjesty,  Ferdinand  the  7th«  King  of  SfMin, 
^^  residing  at  the  Palace  of  the  Escurial/'  Why,  the 
Appellant's  own  bill  describes  him  so.  All  that  is  re- 
quired for  the  cross-bijl  is,  that  he  be  described  by  his 
higher  titlet  to  entitle  us  to  ask  of  him  to  do  the  same 
ju/stice  to  us  which  he  asks  for  himself.  The  rule  of 
practice  is  laid  down  in  Cahins  case  (/)•  If  the  Ap 
pellant  was  not  described  by  his  higher  title,  he  might 
demur  or  plead.  There  is  no  authority  to  show  that 
SL  foreign  sovereign  ^ues  in  any  other  way  than  as  an 
individual ;  only  he  must  have  his  higher  name.  But 
if  this  be  not  a  croas-bill,  why  did  they  not  demur,  as 
one  of  your  Lordships  observed  ?  We  cannot  now  go 
into  the  question,  whether  this  is  or  is  not  a  cross-bill  ? 
or  whether  we  can  support  the  allegations  contained  m 
It,  or  have  good  grounds  of  defence  to  this  suit  ?  When 
the  cause  comes  to  be  heard  on  the  merits,  our  clients 
will  absolve  themselves  before  the  Court. 


(e)  I  Russ.  &c  Myl.  i  —7. 


(/)  7  Co.  Rep.  30. 
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The  chief  question  here  is,  whether  the  King  of  Sfiain       i  Bss. 
can  take  an  oath  ?    What  prevents  him  ?    Because  the      ^^ 
King  of  England  cannot  take  an  oath  to  matters  in  our      of  Spain 
Courts,  so,  it  is  argued,  cannot  the  King  of  Spain.   But      Hullkt 
be  is  to  take  an  oath^  if  he  puts  himself  into  that     v^fopgi^. 
state  in  which  an  oath  is  required.    The  counsel  for  the 
^ppellaat  say,  that  the  law  of  nations  forbids  it,  and 
tbey  offer  a  representative  for  his  Majesty,  to  swear  to 
the  answer.     But  our  Courts  require  the  oath  of  the 
individual  who  answers.    In  the  case  of  7%^  Columbian 
Oavernmeni  v.  Rothschild  (g\  the  like  difficulty  arose ; 
the  plaintiffs  there  were  described  as  the  ^^  Columbian 
^  Government,"  and   their  oounsd  being  desired  to 
show  who  they  were,  and  not  beiog  able  to  do  so,  the 
demurrer  to  tiie  bill  was  allowed,  on  the  principle  that 
the  plaintiff  must  describe  himself  so  that  the  defendant 
might  come  against  him  by  a  bill  or  cross-bill.    The 
Kmg  of  Spain  is  bound  by  the  same  ruie  that  binds 
i>th^:8 ;  there  is  no  distinction  between  suitors.    If  he 
eaaie  here  for  Justice,  what  is  there  to  entitle  him  to  an 
exemption  from  the   rules  of  justice?    The  cases  of 
jniants  or  fi^arried  women   have  nothing  to  do  with 
this  case*     As  to   cot7)orations  aggregate,  the  officer 
who  has  the  care  of  the  corporati<m  s  documents  is  to 
^ive  the  tnformation  called  for,  and  the  practice  is,  to 
make  him  a  party  to  the  bill  with  the  corporation  ;  but 
(the  King  ef  Spain  is  not  within  that  class  of  cases. 
/One  of  your  Lordships  asked  if  there  was  any  instance 
of  a  eorpomtion  sole  being  exempted  from  the  general 
rule  of  practice  ?    No  answer  was  given,  because  no 
instance  of  the  sort  could  foe  found.     The  King  of 
-Spain  tried  to  msuntain  a  suit  by  his  agent ;  he  failed ; 
can  he  defend  a  suit  by  his  agent  ?    He  is  bound  to 

{g)  1  Simons,  94. 
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defend  as  other  suitors  do,  and  the  law  of  England  re- 
cognizes no  difference  of  rank  amongst  them.  The  law 
of  nations  lays  down  a  doctrine  to  the  same  effecti 
where  it  says  that ''  the  promises,  the  conventions,  all 
the  private  contracts  of  the  sovereign  are  naturally 
subject  to  the  same  rules  as  those  of  private  persons  (A)." 
But  the  dignity  of  the  King  of  Spain,  it  is  said,  pre- 
vents him  from  taking  an  oath.  He  may  have  such 
dignity  and  rank  in  Spain ;  but  when  he  leaves  his  own 
kingdom  and  comes  for  justice  into  this  his  pre-emi- 
nences do  not  accompany  him.  There  is  nothing  mmt 
inconsistent  with  royal  rank  than  to  be  sued  at  di ;  but 
if  a  king  be  sued,  he  must  act  like  any  other  individual. 
The  law  is  so  laid  down  in  Catvin's  case,  before  referred 
to.  The  Columbian  Government  v.  Rothschild  is  a  de- 
cision quite  in  point,  and  that  decision  was  sanctioned 
by  Lords  Eldon  and  Redesdale. 

As  to  the  orders  confirming  the  Master  s  report  on 
Mr.  Browning's  affidavit,  although  the  counsel  for  the  Ap- 
pellant seems  to  have  abandoned  that  part  of  the  appeal* 
we  confidently  submit  that  these  orders  also  were  right, 
and  that  the  affidavit  was  wholly  impertinent,  being  ob- 
viously filed  in  the  hopes  of  exciting  a  prejudice  against 
the  Respondents,  by  introducing,  in  the  form  of  a  state- 
ment upon  oath,  the  conjectures  of  the  Appellant's 
solicitor  as  to  matters  irrelevant  to  this  cause.  We 
submit,  therefore,  that  all  the  orders  appealed  from 
are  just  in  principle,  and  are  in  conformity  with  the 
established  law  and  practice  of  the  Court  of  Chancery. 

The  Lord  Chancellor  : — What  prevents  the  King  of 
Spain  from  transferring  his  interest  in  the  subject- 
matter  of  the  suit  to  a  person  who  can  put  in  an  answer 
on  oath  ? 

(h)  Vattel,  b.  3,  c.  14,  s.  213,  and  p.  209,  of  edit.  1793. 


The  Attorney-General : — We  took  that  view  of  th$ 
case.  This  is  the  time  to  try  whether  this  is  a  cross-bill, 
and  not  at  the  hearing  on  the  merits ;  can  this  be  a 
cro«4)ill  which  states  as  a  set-off  to  our  demand  the 
aqptture  of  the  Scorpion  and  Vulture  ? 

Lord  Plunkett; — Suppose  the  cross-bill  ever  so  abr 
surd,  is  that  a  reason  for  not  answering  it  on  oath  ? 

Attorney-  General : — It  is  not  a  cross-bill,  and  if  it 
is  not,  there  is  an  end  to  the  argument.  But  if  it  is  a 
cu'osshbill,  then  we  say,  do  not  compel  us  to  answer  on 
oath,  for  that  will  be  mockery,  as  by  our  original  bill  we 

VOL.  I.  A  A 
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Mr.  Russell: — Nothing;  his  assignee  might  then  file       isss. 
bis  bill  against  the  Respondents,  and  make  the  assignor 
a  party  defendant,  which  would  certainly  place  the  Be- 
spondentf  m  some  difficulty. 

The  Attom^'Gcnerak  in  reply  : — The  Appellant 
did  not  assign  his  rights,  because  he  could  not  foresee 
that  this  objection  would  be  raised ;  nor  could  he  pro- 
perly assign  these  funds,  in  consequence  of  the  conven- 
tion and  arrangements  with  the  Government  of  France* 
to  appoint  commissioners  in  Spain  for  the  distribution 
of  them.  The  decision  in  the  case  of  The  Columbian 
GovemmetU  v.  RotkschUd  is  not  in  point ;  for  that  was 
given  on  the  ground  that  no  such  Government  was 
known  in  this  country  at  the  time  of  the  contract  there 
mentioned^  and  the  Judge  could  not  acknowledge  in 
our  courts  a  Government  which  was  not  recognized  by 
the  Govecmnent  of  our  own  country. 

Mr.  Russell  denied  that  that  was  the  ground  of  the 
of  the  Vice-Chancellor. 
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183$.  were  allowed  to  sue  as  sovereign  prince,  and  your  Lord- 
ships cannot  now  strip  the  Appellant  of  that  character. 
This  is  like  the  case  of  a  bishop  suing  in  right  of  his 
see,  and  the  diflerence  between  a  bishop  suing  in  that 
right  and  in  his  private  right  is  the  same  as  that 
between  the  King  of  Spain  and  Ferdinand  Bourbon  in 
this  Court. 

The  Lord  Chancellor: — Is  there  any  instance  to 
show  that  ex  comitate  in  any  court,  in  this  or  any  other 
country,  a  party  shall  import  with  him  the  modes  of 
proceeding  in  the  courts  of  a  foreign  country  ?  In  the 
Court  of  Common  Pleas  a  foreign  prince  was  so  far 
recognized  as  to  be  discharged  from  arrest,  on  giving 
common  bail,  by  Mr.  Justice  Heath,  and  Lord  Ellen^ 
borough  afterwards  said  he  thought  that  was  wrong. 
That  went  to  the  very  verge  of  privilege,  but  yet  not  m 
far  as  the  Appellant  asks  us  to  go.  Suppose  a  subject 
of  Spain  is  suitor  in  our  courts,  and  says  he  does  not 
like  his  cause  to  be  tried  by  a  jury  upon  Oral  testimony, 
&c. ;  can  he  claim  the  course  of  trial  of  his  owii  country? 
Is  it  not  the  fair  course  to  submit  to  the  laws  of  the 
country  where  he  sues  ? 

The  Attorney 'General :— The  rules  of  the  Court  of 
Chancery  are  of  its  own  creation,  and  the  question  is, 
whether  in  this  case  of  novelty  and  difficulty  it  may  ^ot 
dispense  with  an  oath.  It  is  a  moral  impossibility  that 
the  King  of  Spain  can  answer  on  oath  before  a  com- 
missioner from  our  Court  of  Chancery,  in  the  face  of 
his  subjects;  that  would  be  stripping  himself  of  his 
sovereignty,  as  it  would  be  acknowledging  a  superior. 
It  would  be  also  unreasonable,  as  your  Lordships  allowed 
him  to  sue  as  a  foreign  prince.  We  have  not  abandoned 
our  objections  to  any  of  the  orders  appealed  from,  but 
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we  submit  that  the  affidavit  of  Mr.  Browning  was  i833. 
material,  and  pertinent  to  the  motion  in  support  of 
which  it  was  made ;  and  that  therefore  the  orders  upon 
that,  as  well  as  the  other  orders,  ought  to  be  reversed, 
and  the  Appellant  allowed  to  prosecute  his  suit,  and 
the  Respondents  compelled  to  put  in  their  answer  to  his 
amended  bilL  We  again  repeat,  on  behalf  of  the  Appel- 
lant, the  offer  made  in  the  Court  below,  by  which  he 
conceives  that  he  submits  to  every  rule  of  justice  re- 
quired by  the  doctrines  and  jurisdiction  of  the  Court 
of  Chancery  in  his  case. 

Lord  Plunkett : — My  Lords ;  it  is  not  my  intention 
to  go  into  the  reasons  upon  which  I  found  my  opinion 
that  the  orders  appealed  from  in  this  case  ought  to  be 
affirmed ;  that  I  will  leave  to  my  noble  and  learned 
friend,  with  whom  I  agree,  and  who  will  state  the 
grounds  of  his  opinion.  I  now  move  that  the  orders- 
appealed  from  be  affirmed. 

The  Lard  Chancellor : — My  Lor^s ;  I  do  not  see  any 
occasion  for  postponing  the  consideration  of  the  judgment 
to  which  I  think  your  Lordships  ought  to  come  in  this 
case.  The  more  I  see  of  it,  the  more  I  am  inclined  to 
affirm  the  orders  of  the  Courts  below.  I  took  occasion, 
during  the  argument  at  the  bar,  to  throw  out  my  opinion, 
that  though  the  King  of  Spain  sues  here  as  a  sovereign 
prince,  and  is  justly  allowed  so  to  sue,  yet,  beyond  that, 
he  brings  with  him  no  privileges  that  can  displace  the 
practice  as  applying  to  other  suitors  in  our  courts.  The 
practice  of  the  Court  is  part  of  the  law  of  the  Court ; 
if  any  instance  could  be  adduced  in  which  the  Court  de- 
viated from  the  general  practice,  or  by  which  the  Court 
was  divested  of  the  power  of  applying  the  universal  rule, 
I  should  concede  to  that,  and  it  would  assist  me  in 
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giving  the  Plaintiff  relief.  Your  Lordships^  decisioA 
upon  the  demurrer  did  not  dispose  of  this  point ;  but  it 
is  clew  to  my  mind,  that  if  the  present  question  had 
been  then  mooted  before  your  Lordships,  it  would  have 
been  disposed  of  in  the  s$mo  way.  One  of  the  'gr^vatd» 
of  Lord  Lyndhursl^s  decision  is,  that  the  Appellant 
sbepild  be  on  the  same  footing  with  Ins  adversary,  sub- 
ject to  the  control  of  the  Court,  and  liable  to  the  mks 
of  practice.  It  waa  impossible  to  read  the  judgment  iR 
the  case  of  The  Columbim  Government  against  Rotks* 
child^  without  seeing  that  the  present  Maater  of  tke 
Rolls,  in  giving  that  judgment,  proceeded  on  the  same 
view  of  the  matter.  The  noble  and  learned  Lord  who 
assisted)  yesterday  at  the  ai^ument,  authorized!  me  to 
say^  that  he  concurred  in  the  decision  of  the  Cemt 
below.  Tlie  reluctance  which  the  Court  below  had  is 
coining  to  that  decision  was,  that  there  was  an  i^pear^ 
ance  of  an  advant^  being  taken  by  one  party.  BM 
it  would  be  improper  to  state  that  in  this  stage  of  the 
proceedings.  I  concur  in  the  proposition  of  my  noble 
and  learned  friend. 


The  question  was  then  put,  and  the  orders  of  the 
Courts  below  affirmed  with  costs. 
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APPEAL, 

FROM    THE   COURT   OF   SESSION. 

William  Taylor Appellant. 

Sir  William  Cuningham  Fairlie,! 

Baronety  and  Others^  Trustees  (Qir\  Respondents.  Feb.  11&14, 
his  Creditors     ------    J  1833. 

A  bankrapt  ia  macte  defeader  to  an  actioa  widi  the  tnistea  ^ulmjor 
under  the  aequastmtiofi,  attd  a  decree  is  fyronouneed  against  Expentes. 
him  itt  bis  abseooe.    He  is  afterwards  allowed  to  come  in 
without  thetrusteei  and  lodge  defences  to  the  action ;  after 
which  the  pursuers  apply  and  obtain  from  the  Court  an 
order,  that  he  give  security  for  the  expenses  of  process 
before  he  shall  be  further  heard;  HblD|  that  the  order,  in 
that  advanced  stage  of  the  proceedings^  is  not  well  founded,   , 
and  it  is  accordingly  reversed. 

Sir  William  Cuningham  Fairlie,  by  tack  or  lease, 
dated  August  1812^  let  to  the  Appellant  and  his  two 
brothers,  John  and  George  Taylor,  and  their  heirs, 
but  secluding  assignees  and  sub-tenants,  under  whatever 
denomination,  legal  or  voluntary,  without  the  concur- 
rence of  the  said  Sir  W.  C.  Fairlie,  in  writing,  all  the 
coal  in  the  estate  of  Fairlie,  with  certain  reservations 
and  powers  as  to  working,  for  24  years,  and  during  the 
life-time  of  the  said  George  Taylor,  if  he  should  sur- 
vive that  period,  at  a  rent  of  500  /•  a  year  after  the  first 
"year,  payable  by  equal  quarterly  payments.  It  was  pro- 
vided, that  on  failure  of  the  regular  quarterly  payment  of 
the  rent,  so  as  that  two  quarters  should  be  at  any  time 
due  when  a  third  became  current,  the  tack  should  be 
void,  without  any  process  of  declarator  for  that  effect, 
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and  it  should  be  in  the  power  of  Sir  W.  C.  Fairlie,  his 
heirs  and  successors,  to  enter  and  dispose  of  the  pre- 
mises, as  if  the  said  4ick  had  never  been  made. 

The  lessees  entered  into  possession,  and  worked  the 
colliery  until  the  year  1814,  when  John  and  Creoige 
Taylor  assigned  their  interest  to  the  Appellant,  who, 
falling  into  embarrassments  in  the  year  1816,  assigned 
the  lease,  with  other  subjects,  to  Messrs.  Fulton  and 
Neilson,  in  trust  for  the  benefit  of  his  creditors.     The 
landlord  did  not  assent  to  nor  recognize  either  of  these 
assignments.     The  trustees  withdrew  from  the  colliery 
in  1818,  upon  which  John  and  Geoi^  Taylor,  during 
the  Appellant's  absence  from  Scotland,  petitioned  the 
sheriff  of  Ayrshire,  in  which  county  the  colliery  was 
situated,  to  be  put  in  possession  of  the  same,  and  they 
were  accordingly  admitted.     The   Appellant,  on  liis 
return  to  Scotland,  applied  to  the  sheriff  for  possession 
of  the  colliery,  and  called  before  him,  as  parties,  both 
the  brothers  and  the  landlord,  who  appeared  and  re- 
sisted the  application.     The  further  litigation  was  then 
suspended,  in  consequence  of  the  bankruptcy  and  se- 
questration of  the  estate  and  effects  of  the  Appellant,  in 
1819;   and  Mr.  Kerr,  appointed   trustee  under  thit 
sequestration,  which  still  continued,  did  not  take  any 
steps  in  respect  of  this  subject  (a).    John  Taylor  died 
in  1823,  and  George  Taylor  became  involved  in  diffi- 
culties.    The  Respondent,  Sir  W.  C.  Fairlie,  having 
also  become  embarrassed  in  the  same  year,  executed  s 
trust  conveyance  of  his  estates  to  the  other  RespondentSi 
for  the  benefit  of  his  creditors. 
'    On  the  10th  of  March  1825,  the  Respondents  raised 

(a)  The  Appellant  presented  a  second  petition  to  the  sheriff  is 
1825,  praying  possession,  which  was  resisted  by  the  landlord,  and 
refused  by  the  sheriff,  whose  judgment  was  adhered  to  by  the  Coifft 
and  affirmed  on  appeal  to  the  House  of  Lords  in  1826. 
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summons  of  declarator  of  irritoncy  against  George  Taylor.        1 833. 
John  Taylor,  jun.  heir  of  the  former  lessee,  and  his  cu-      taylor. 
rators  (he  being  a  minor),  the  Appellant  and  his  trus-         «• 
tees,  Messrs.  Neilson  and  Fulton,  and  Mr.  Kerr,  narra-    aud  oUien. 
ting  the  contract  between  Sir  Wm.  C.  Fairlie  and  the 
lessees,  the  failure  to  pay  the  rent  at  the  stipulated 
terms,  and  that  **  besides  former  rents,  there  was  due  at 
'^  the  term  of  Martinmas  1824,  on  account  of  the  said 
*'  colliery,  rent  for  four  quarters,  whereby  the  irritancy 
**  declared  in  the  aforesaid  tack  had  been  incurred,  and 
^*  the  said  tack  had  become  void  and  extinct."     And 

• 

thereon  it  concluded,  that  it  ^'  should  be  found  that  the 
**  foresaid  rents  were  due,  at  least,  that  there  were  owing  . 
'^  and  resting  due  to  the  pursuers  two  quarterly  pay- 
**  ments  of  the' foresaid  yearly  rent,  while  a  third  had 
«*  become  current ;  and  that  the  said  defenders  have 
^  thereby  contravened  the  terms  of  the  said  tack,  and 
*^  incurred  the  irritancy  foresaid ; "  and  that  they 
should  be  decerned  to  remove  from  the  occupation  of  the 
subject.  Defences  were  lodged  for  Messrs.  Neilson, 
Fulton,  and  Kerr,  objecting  to  any  decree  going  out 
against  them  personally,  for  rents  due  from  the  colliery, 
on  the  ground  that  they  had  nothing  to  do  with  the 
subject  during  the  time  for  which  the  rents  mentioned 
in  the  premises  had  fallen  due,  but  stating  no  objection 
to  the  declaratory  conclusions  of  the  summons,  or  the 
consequent  conclusion  for  removing.  No  defences  were 
at  first  lodged  for  the  Appellant.  The  Lord  Ordinary 
assoilzied  Neilson,  Fulton,  and  Kerr  from  any  claim 
for  the  rent,  and  found  them  entitled  to  their  expenses^ 
quoad  uUrOf  decerned  in  the  terms  of  the  libeK 

The  Appellant  having  afterwards  represented  against 
that  interlocutor,  was  allowed,  upon  paying  two  guineas 
of  expenses  to  the  Respondents,  to  lodge  defences.  A 
record  was  made  up,  and  a  debate  took  place,  when  th^ 

A  A  4 


358  CASES  IN  THE  tfOUSE  OF  LORDS 

1833.  Lord  Ordinary,  by  an  interiocutor,  of  the  dale  of  the 
^[T^^^  18th  December  1827,  decerned  against  the  AppeHaat  in 
V-  the  terms  of  the  libel,  finding  him  liable  to  the  Respon^ 
and  others,  dcnts  in  expenses.  A  reclaiming  note  having  been  pie* 
tented  against  this  interlocutor,  the  case  came  on  for 
advising,  before  the  Second  Division  of  the  Gonrt,  when 
the  Appellant  insisted,  among  other  things,  that  on  a 
balancing  of  accounts  between  himself  and  his  oo^essees, 
and  the  landlord,  it  would  be  found  that  the  rent  and 
arrears  libelled  for  were  not  due  when  the  summons  was 
brought.  The  Respondents  objected  to  any  investigi- 
tion  of  the  accounts  then,  contending  that  sudi  investi- 
gation, if  necessary,  should  have  been  offered  while  the 
case  was  in  the  Outer  House ;  they  urged,  that  .the 
Appellant,  being  a  sequestrated  bankrupt,  and  having 
obtained  no  retrocession  from  his  trustee,  should  not  be 
allowed  to  litigate  further  in  this  matter,  without  hit 
finding  caution  for  the  expenses  of  process.  The  L/ari^ 
of  the  Second  Division,  after  adviftng  on  the  further 
pleadings,  by  an  interlocutor  of  the  dat6  of  the  4di  De- 
cember 1829,  ordained  the  Appellant,  before  further 
proceedings,  to  find  sufficient  caution  for  the  whole  ex- 
penses of  process.  A  petition  for  leave  to  appeal  against 
that  interlocutor  was  afterwards  presented  by  the 
Appellant,  but  refused ;  and,  he  having  still  failed  to 
find  caution,  the  Court,  having  heard  counsel  for  the 
Respondents  in  respect  of  no  appearance  for  the  Appel- 
lant, and  of  the  former  procedure^  refused  the  desire  of 
the  reclaiming  note,  and  adhered  to  the  interlocutor 
submitted  to  review. 

From  these  interlocutors  an  appeal  was  lodged  before 
this  House,  but  the  point,  to  which  the  arguments  at  the 
bar,  and  the  judgmeYit  of  the  House  chiefly  applied,  was 
the  order  on  the  Appellant  to  find  caution  for  the  ex* 
pcnse^  of  process  before  he  should  be  further  heard. 
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The  Lord  Advocate  and  Dr.  Lushington,  for  the       ^^33. 
Appellant : — This  is  the  first  time  thd;  a  defender  ii     ji^^^ 
called  upon  to  find  caution  for  the  costs  of  the  pursuer.         «. 
There  is  no  rule  in.  law  which  renders  it  necessary  for  a   and  !^^». 
party  called  as  defender  to  find  sudi  caution^  although 
he  nuiy  have  been  rendered  bankrupt  previous  to  the  in- 
stitution of  the  action ;  if  any  such  rule  did  exist  in 
ordinary  cases,  it  would  be  inapplicable  in  th^  {ureseint. 
Tlie  privilege  of  defending  rights  iti  a  court  of  law^  is 
one  of  paramount  value  and  importance.     The  defender 
must,  in  ordinary  cases,  be  entitled  to  defend  effectually ; 
iind  though  one  may  have  suffered  the  misfortune  of 
bankruptcy,  he  is  not  to  be  held  as  ipso  facto  excluded 
from  the  rights  The  principle  is  the  same  as  to  whether 
the  defender  is  prohibited  absolutely  from  stating  his 
defence,  or  has  such  conditions  attached  to  the  exercise 
of  his  right,  as  render  it  difficult  or  impossible.     In  the 
case  of  a  bankrupt  it  is  very  nearly  the  same,  whether 
he  shall  be  prohibited  absolutely,  or  prohibited  indirectly 
by  being  subjected  to  the  necessity  of  finding  security 
for  expenses,  as  a  bankrupt  cannot,  in  almost  any  case, 
be  expected  to  obtain  solvent  securities.   So  serious  and 
severe  a  disability  cannot  be  presumed ;  and  its  exist- 
ence as  an  established  principle  of  law,  must  be  shown 
before  it  can  be  permitted  to  operate  to  the -disad- 
vantage of  parties.     But  the  slightest  inquiry  proves 
that  this  disability  is  not  imposed  by  statute  nor  by 
ixnnmon  law,  nor  is  it  recommended,  by  any  principle  q£ 
expediency.     By  statute  various  restraints  are  laid  upon 
bankrupts,  or  persons  who  are  in  a  state  of  insolvency ; 
but  in  no  statute  is  there  to  be  found  anything  whicli, 
directly  or  remotely,  encroaches  upon  their  right  of 
effectually  defending  themselyes  in  proceedings  directed 
3gainst  their  persons,  or  against  those  rights  which  the 
sequestration  has  left  in  their  persons ;  neither  can  we 
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discover  any  rule  in  common  law  by  which  any  such 
disability  is  estaUished,  and  the  principles  of  justice  are 
directly  opposed  to  the  existence  of  such  disability. 

The  operation  of  the  principle  which  the  Respon- 
dents assert,  precludes  all  investigation  into  the  merits 
of  the  claim  preferred  in  an  action ;  for  before  defences 
are  received,  the  pursuer  must,  according  to  their  prin- 
ciple,  be  held  entitled  to  crave  that  an  order  for  Bnding 
security  should  be  issued ;  and  in  default  of  its  being 
obeyed,  that  the  defences  should  not  be  received,  far  less 
considered.  The  absurd  conclusion  to  which  this  princi- 
ple leads,  proves  its  unsoundness.  Ifa  bankrupt  defender 
is  not  to  be  listened  to  in  stating  defences  to  any  action 
brought  against  him,  he  must  be  at  the  mercy  of  any 
one  who  drags  him  into  Court,  as  to  no  action  instituted 
against  him,  on  grounds  however  frivolous,  can  he  state 
available  objections,  and  the  party  pursuer  must  be  suc- 
cessful in  obtaining  decree ;  and  as  decreets  are  followed 
by  the  diligence  of  the  law,  the  personal  liberty  of  the 
subject  is  thus  indirectly  compromised  through  the  forms 
of  law.  There  are  many  cases  in  which  parties  are  com- 
pelled to  litigate  with  adversaries  who  are  in  no  condi- 
tion to  pay  expenses  if  unsuccessful;  the  successful 
party  has  it  always  in  his  power  to  do  diligence  for  the 
recovery  of  those  expenses,  and  he  may  proceed  to  the 
incarceration  of  his  opponent,  if  payment  shall  not  be 
made.  But  there  was  no  example,  until  this  case  was 
decided,  in  which  any  other  than  the  ordinary  penalties 
attending  rash  litigations  were  attached  to  bankrupt  de- 
fenders. The  practice  of  the  Court  has,  indeed,  rendered 
it  imperative  on  bankrupt  pursuers  to  find  security  for 
expenses  of  actions,  instituted  for  the  purpose  of  making 
effectual  claims,  which,  having  been  transferred  by  the 
sequestration  to  trustees,  are  given  up  by  the  trustees  to 
them.    The  reason  is,  fiist,  because  if  such  actions  were 
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favoured,  trustees  would,  in  doubtful  cases,  make  decep- 
tive assi^ations  to  the  bankrupt,  on  mutual  understand- 
ing, and  subject  the  parties,  against  whom  the  claim  lay, 
to  the  necessity  of  contesting  with  an  insolvent ;  and, 
secondly,  since  the  trustee  must  make  available  for  cre-r 
ditors  all  the  rights  vested  in  the  bankrupt,  and  cannoty 
oonsistently  with  his  duty  to  them,  part  with  any  right 
of  value,  there  is  a  plain  and  strong  presumption  against 
the  validity  of  the  claim.  But  the  right  which  is  at- 
tempted to  be  cut  down  in  this  case,  was  all  along  in  the 
person  of  the  Appellant,  and-  never  vested  in  the  trus- 
tee, and  the  Appellant  is  not  suing  for  the  establish- 
ment of  any  claim,  but  maintaining  his  right  of  possession 
agiunst  a  claim  preferred  against  himself.  The  lease  was 
granted  to  the  Appellant  and  his  brothers,  on  condition 
that  assignees  and  sub-tenants,  legal  or  voluntary,  with- 
out consent  of  the  landlord,  should  be  excluded.  The 
trustee  was  never  recognized  by  the  landlord ;  the  assig- 
nation was  null,  in  so  far  as  it  attempted  to  convey  any 
right  to  the  lease ;  and  accordingly  the  trustee  gave  up 
possession,  only  because  he  had  no  right  to  maintain  it. 
The  right  was  personal  and  intransmissible.  There  is 
no  reason  here  for  any  imputation  of  fraud  or  arrange- 
ment, in  relation  to  the  trustee's  abandonment,  as  his 
surrender  confessedly  does  not  arise  from  any  inclination 
of  his,  but  from  his  inability  to  get  the  right  effectually 
vested  in  his  own  person.  In  the  case  of  Barry  v. 
Geddes  (6),  the  slender  presumption  in  favour  of  a  bank- 
rupt pursuer,  arising  from  his  having  succeeded  in  per- 
suading the  agents  for  the  poor  that  he  had  probabilis 
causa^  was  held  to  have  justified  the  Court  in  departing 
from  the  requirement  of  caution.  The  present  case  is 
stronger,  for  the  right  was  never  in  the  trustee,  and  the 
Appellant  is  defender.    The  principle  acted  upon  by  the 

(i)  5  Shaw  and  Diinlop,  737. 
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^1833^      Court  of  Segsion  in  thh  case,  is  pregnant  with  coose^ 
qoences  extensiTely  injurioo8»  and  in  contrtdiction  with 
the  actual  practice  of  the  Coart.    It  has  been  expressly 
foand,  in  the  case  of  Ckrk  v.  Ewing  {c),  that  •  bask* 
nipt  has  a  title  to  appear  and  mist  an  attempted  ea- 
croachment)  through  the  forms  of  law,  on  hb  persood 
liberty.     In  like  manner,  it  cannot  be  doubted  that  a 
bankrupt  is  permitted,  without  restriction,  to  defend  his 
status.   He  can,  for  example,  defend  in  a  declarator  for 
bastardy,- or  even  pursue  one.     If  these  points  may  be 
considered  as  fixed  in  practice,  what  line  of  distinctkm 
can  be  drawn  between  those  cases  and  others  in  wbicli 
the  fate  <^rights,  strictly  personal  and  intransnusaible,  ii 
to  be  deteimined.   The  Respondents,  in  any  view  of  tht 
law,  as  affecting  the  right  of  pursuers  to  obtain  security 
for  expenses,  were  barred  by  their  own  acts  from  plead*' 
ing  that  right  in  the  circumstances  of  this  case.   A  pies 
that  the  Appellant  was  not  entitled  to  be  heard  upoo 
the  merits  of  the  cause  without  finding  security,  if  good 
at  all,  should  be  stated  m  timne.    It  was  a  plea  that 
went  to  deprive  the  Appellant  of  a  right  to  i^pear,  or 
at  least  to  attach  severe  conditions  to  such  appearance. 
Nothing  has  been  more  settled  in  the  law  than  that  s 
defender,  by  stating  defences  upon  the  merits  of  the 
case,  virtually  abandons  all  the  dilatory  defences  which 
might  have  been  competently  pleaded  by  him.     No  one 
can  be  allowed  in  equity  to  lead  his  adversary  into  the  ei^ 
penses  of  litigation,  which  would  have  been  stopped  at  the 
outset  by  a  statement  of  the  proper  defence  (e/).  The  prin-* 
ciple  applies  equally  in  the  case  of  a  pursuer,  who  joins 
i.s8ue  with  the  party  whom  he  calls  as  defender,  upon  the 
merits.     The  Respondents  in  this  case  did  not,  at  the 
first  calling  of  the  cause,  demand  security  for  costs ; 

(c)  May  2oth,  1813,  Fac.  Coll. 

(d)  £rsk.  b.  4,  tit.  1,  8.  67. 
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they  took  an  order  for  a  C(mdescendence,  revised  it,        1839L 
eonsented  to  close  the  record,  debated  on  the  closed      f^rvmu 
raeord  before  the  Lord  Ordinary,  and  debated  again  ^ 

before  the  Inner  House ;  but  at  no  stage  of  these  |>ra«  aaiioiiitf*. 
eeedings  did  they  except  to  the  title  of  the  defender, 
or  make  diat  demand  for  securt^  which  they  subse- 
quently preferred.  It  was  only  after  issue  bad  been 
joined  on  the  merits,  after  a  great  expense  had  beeii  in* 
cmred,  that  the  plea  was  resorted  to» 

SirC.  fVethereUuA  Mr.  fVitsoftj  for  the  Respondents : 
«-*Tfae  AppeUanty  being  a  bankrupt  under  sequestration 
and  defon(ttng  the  action,  not  only  without  the  concur- 
roice  of  bis  trustee,  but  after  decree  of  irritancy  obtained 
sgnihst  the  trustee,  and  after  decree  has  been  pro* 
Boonoed  against. himself  on  a  cJosed  record,  and  now 
cnving  a  new  inyestigation,  cannot  be  allowed  to  be 
ArdNT  heard,  witboot  finding  caution  for  expenses  of 
pcocesa.  The  appointment  on  him  to  find  sneh  caution 
is  consistent  with  the  practice  of  the  Conrt  and  the 
(Squity  of  the  case.  Where  a  sequestrated  bankrupt 
attempts  to  pursue  an  action  in  which  his  trustee  re- 
fines to  concur,  it  may  be  said  that  his  residuary  mto- 
ftflL  in  the  trust  fonds  gives  him  a  sufficient  J;itle ;  but 
m  it  would  be  unj^ust  to  compel  a  party  to  litigate  with 
hfiBOi  who  bad  no  means  of  paying  the  expenses^  the 
nle  has  been  in  such  casea  to  compel  the  bankrupt  pur<» 
auer  to  find  caution  for  expenses ;  and  on  finding  such 
caution  there  is  no  bar  to  his  action  (e).  The  same  rule 
appHes  to  the  case  of  a  bankrupt  defender  under  seques^ 
tration*  The  sequestration  vests  the  trustee  directly 
witdi  the  efiects  of  the  bankrupt,  and  gives  him  the  im- 
mediate interest  to  defend  the  estate.    The  bankrupt 

(e)  ^Beirs  C^BiiiieBtaFies,  401. 
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1833.  has  a  reversionary  interest  in  the  funds,  which  renders 
^T^*^  it  sometimes  proper  that  he  should  also  be  called  m 
V-  an  action  directed  against  the  trustee^  and  also  gives 
and  others,  him^  under  certain  conditions,  a  right  to  take  up  the 
case  abandoned  by  the  trustee.  If  the  trustee  had  liti- 
gated, the  pursuer  would  have  had  the  security  of  the 
funds  in  the  sequestration  ;  but  if  he  declines,  and  a 
party  sists  himself  who  is  divested  of  all  his  funds,  seco- 
rity  for  expenses  n^ust  be  found  by  him,  as  a  necessary 
preliminary  to  his  being  allowed  to  plead  (/*).  But  it 
is  said  there  is  a  circumstance  that  takes  this  case  out  of 
the  general  rule.  That  the  right  to  the  lease,  which 
was  by  the  contract  declared  not  to  be  assignable,  could 
not  pass  to  the  trustee  under  the  sequestration^  but  still 
remains  a  subject  vested  in  the  person  of  William 
Taylor,  and  therefore  it  is  inferred  that  William  Taylor 
ought  to  be  allowed  to  defend  exactly  as  if  he  had  not 
been  sequestrated  at  alL  This  supposed  distinction  is 
without  foundation.  The  Appellant  was  vested  with 
a  right  to  the  lease  of  the  colliery  of  Fairlie,  and  had 
the  power  of  conveying  it,  subject  only  to  the  risk  of 
the  conveyance  being  objected  to  and  voidable  by  the 
landlord.  The  conveyance  was  not  objected  to  by  the 
landlord,  but,  on  the  contrary,  the  effect  of  the  judicial 
assignation  of  it  was  admitted  by  him,  by  his  calling  the 
trustee  into  the  suit.  The  circumstance  that  the  bank- 
rupt was  called  in  the  declarator  of  irritancy  as  well  as 
the  trustee,  can  make  no  difference.  He  was  called 
only  for  his  interest,  if  he  had  any.  If  he  had  none  ;^  if 
the  divestiture  in  favour  of  the  trustee  was  complete ;  no 
right  was  conferred  on  the  Appellant  of  new  by  meri^y 
making  him  a  party  to  the  action.  Being  made  a  party 
to  the  action,  he  was  bound  to  sue  out  diligence ;  instead 

(/)  Lyall  T.  Mudicy  8  Shaw  &  D.  153. 
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of  which,  he  let  judgment  go  against  him.  It  is  law  in 
Scotland  that  a  party  litigating  with  a  bankrupt  de- 
fender, has  a  right  to  put  him  under  conditions  before 
he  goes  before  a  jury ;  and  it  is  upon  that  principle  that 
the  Court  below  acted,  in  calling  upon  this  Appellant  for 
security  for  costs. 

The  Lord  Chancellor : —Sit  Charles  Wetherell ;  why 
was  not  this  objection  taken  before  the  Lord  Ordinary 
made  the  interlocutor,  admitting  the  Appellant  to  lodge 
defences  r 
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Sir  Charles  Wetherell: — If  I  had  been  in  the  Court 
below,  I  would  have  made  the  objection  there  in  the  first 
instance  ;  but  although  we  waived  it  there,  we  are  ^ot 
bound  not  to  take  it  now.  This  summons  of  declarator 
tiras  not  perhaps  necessary  at  all  to  secure  to  the  Respondr 
«nts  the  possession  of  the  colliery,  but  it  was  resorted  tp 
^x  majori  cautela^  and  William  Taylor  might  be  pro^- 
perly  left  out  of  it  altogether  as  a  defender.  I  know 
of  no  rule  in  the  Scotch  or  English  courts  by  which  the 
Court  may  not,  under  circumstances,  call  on  the  de- 
fender to  give  security  for  costs. 

The  Lord  Chancellor ;— 1  recognize  that  position  as  tp 
a  plaintiff,  but  the  question  here  respects  a  defendant. 
You,  in  his  absence,  get  a  decree  against  him,  and  he^ 
on  appearing  and  paying  two  guineas  to  the  plaintiffs,  is 
allowed  to  come  in  to  contest  that  decree.  Do  you 
know  of  any  case,  in  law  or  in  equity,  in  which  a  bank- 
rupt, or  person  in  circumstances  of  insolvency,  was  com- 
pelled to  find  security  for  costs,  he  being  compelled  to 
be  a  party  to  the  3uit  ? 

Sir  Charles  Wetherell:— \  ask  my  Lord  Advocate  for 
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Tayloe 

FAinuB 
bmI  others^ 


any  case  in  which  a  bankrupt  was  allowed  to  sae  with^ 
out  giving  such  security  ? 

The  Lard  Advocate  r-^-Tbe  only  time  to  rabe  tbii 
question  was^  when  the  Appellant  first  claimed  to  be 
let  in. 

The  Lard  Chancellor : — But  here  you,  the  plaintiff 
in  the  Court  below,  say  to  this  defendant.  Come  yoa  ia 
to  defend  or  not  ?  If  you  do  not  come  in,  a  decree  shall 
be  made  against  you ;  if  you  do  come  in,  you  must  gi?e 
me  security  for  all  my  costs.  Is  there  any  decided  case 
to  that  effect  ? 


Sir  C.  JVethereU : — The  defendant  was  an  onneces* 
sary  party  to  the  suit.  He  came  in  to  litigate  a  new  point 
afler  decree  againsthim.  If  a  bankrupt  be  made  aparty 
to  a  bill,  together  with  his  assignees,  the  Court  w91  not 
allow  a  point  to  be  raised  in  his  favour  after  the.  ass^* 
neea  have  abandoned  the  contest,  without  bb  givii^ 
security  for  the  costs.  It  is  an  indulgence  to  permit  a 
cestui  que  trust  to  litigate  a  point  which  hia  trustees 
did  not.  This  is  a  decfee  of  irritancy  of  a  lease  fbr 
non-payment  of  rent,  and  we  would  grant  indulgence 
upon  terms.  It  is  said  that  we  are  now  precluded  from 
requiring  this  caution  because  the  order  of  the  Couit 
below  let  the  Appellant  in  to  litigate  after  decree,  and 
wkhout  requiring  caution.  No  Court  can  give  up  iti 
own  discretion,  nor  can  it,  because  it  has  made  an  order 
incuria,  be  prevented  from  requiring,  in  the  progress  of 
the  suit,  what  it  ought  to  have  done  in  limine.  Is  the 
Court,  because  it  consented  in  mercy  to  hear  the  party, 
compelled  afterwards  to  continue  the  hearing?  The 
first  proposition  is,  that  the  Court  below  was  bound,  in 
the  first  instance,  to  order  security  for  costs.    We 


ON  APPEALS  AND  WRITS  OF  ERROR. 


367 


answer,  if  the  Court  had  refused  that  in  the  begin- 
ning, and  an  appeal  was  brought  here,  your  Lordships 
would  not  allow  this  gentleman  to  raise  a  question, 
which  all  the  other  parties  gave  up,  without  giving  the 
security.  The  second  proposition  is,  that  we  have  given 
up  our  right  to  the  security,  because  we  did  not  at  first 
require  it.  We  say,  the  Court,  by  its  first  indulgence, 
has  not  given  up  all  future  right  to  security  for  the  costs. 

Lord  Wynford : — It  strikes  me  that  the  Court  below 
was  not  in  a  condition  satisfactory  to  itself  to  give  judg- 
ment in  the  matter,  and  therefore  let  in  the  Appellant 
to  give  explanation.  The  Appellant  was  not  deprived 
of  all  interest  in  the  lease  by  the  appeal  decided  against 
him  in  this  House  in  1826. 


1833. 
Taylor 

V. 

Fairlib 
and  otbere. 


The  Lord  Chancellor  moved  the  judgment : — ITiis 
case  came  before  your  Lordships  upon  points  of  prac- 
tice. Three  persons  were  made  defendants  to  an  action, 
as  trustees  of  William  Taylor.  He  was  represented  by 
his  trustees,  and  he  was  himself  made  a  defender  by  the 
election  of  the  pursuers.  When  the  defences  for  the  co- 
defenders  were  lodged,  it  was  found  that  they  had  no 
interest  in  the  subject  in  dispute,  and  the  Lord  Ordi- 
nary, after  considering  the  cause,  pronounced  an  inter- 
locutor, by  which  he  assoilzied  the  trustees  from  any 
claim  for  the  rent  of  the  year  1824,  finding  them  enti^ 
tied  to  their  expenses.  Now  let  us  consider  in  what 
situation  this  interlocutor  left  William  Taylor,  who  was 
made  defender,  be  it  recollected,  by  the  pursuers, 
themselves.  There  was  a  judgment,  giving  the  other 
defenders  their  expenses  as  against  the  pursuers.  There 
was  a  question  whether  it  did  not  give  Taylor  also  his 
expenses;  and  that  was  a  point  of  practice  disputed  by 
the  parties.     All  that  was  to  be  done  was  to  apply  to 

VOL.    I.  B  B 
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1833.  tax  the  expenses ;  but  the  other  party  cont^fided  that  it 
Taylob  ^^  ^^^  to  fi^  them  with  expenses,  and  this  difference 
Fai^  I  ^^  opinion  made  me  inquire  into  the  practice.  Though 
md  Qthers.  the  decree  is  in  terms  of  the  libel,  that  is  still  to  imply 
expenses.  But  that  point  is  not  material,  for  a  subse* 
quent  interlocutor  finds  the  Appellant  liable  to  the  pur- 
suers in  expenses.  Here  Taylor,  in  his  absence,  had 
a  decree  against  him  in  the  terms  of  the  libel  with  ex* 
penses.  Now  is  it  consistent  with  reason  to  find  a 
decree  aganst  him  in  his  absence,  saddling  him  with  the 
costs,  and  not  let  him  in  to  dispute  that  decree  ?  It  is 
said,  that  he  had  no  right  to  be  there  ;  but  I  agree  with 
my  noble  friend,  that  he  had  an  interest.  Whether  be 
had  or  had  not  an  interest,  it  was  material  whether  be 
should  have  these  terms  imposed  on  him,  that  is,  tbathe^ 
being  a  bankrupt,  could  not  go  on  at  all  without  giving 
security  for  the  costs  of  the  pursuers.  Having  he&k  let 
in,  the  Lord  Ordinary  found  against  him  in  terms  of  the 
libel.  He  reclaimed  to  the  Second  Division  of  the  Court 
against  that  interlocutor,  and  the  Second  Division  made 
an  order  by  which  he  was  let  in  without  any  terms. 
That  induced  1  aylor  to  go  to  further  expenses,  and  he 
was  called  on  to  give  in  a  revised  condescendence,  which 
he  did.  Then  comes  the  next  interlocutor,  by  which 
the  Lords  ordained  him  to  find  sufficient  caution  fmr 
the  whole  of  the  expenses  of  process.  The  Court  after- 
wards, in  advising  the  case,  pronounced  judgment: 
Having  heard  the  counsel  for  the  Respondents  in 
respect  of  no  appearance  for  the  defender,  Willian 
Taylor,  and  of  the  fonoaer  procedure,  refuse  the  de- 
*'  sire  of  the  reclaiming  note,  &c/'  Now  see  in  what 
situation  that  put  Taylor.  If  any  case  occorred  in 
Scotland  which  showed  the  practice  to  warrant  this 
course,  if  any  avowed  practice  of  this  sort  was  shown, 
I  would  not  advise  your  Lordships  to  go  against  it 
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But  no  such  practice  exists  ;  the  practice  is,  to  call  on 
bankrupts  pursuers  for  caution  ;  no  such  practice  exista 
as  to  defenders,  and  this  is  the  first  disputed  case  of 
practice  in  respect  to  them ;  and  there  is  only  one  case 
at  all  like  it,  which  is  that  of  Lyall  v.  Mudie  {g\  and 
which  still  materially  diflPers  from  this,  inasmuch  as 
Lyall  was  not  drawn  in  by  the  Court  nor  by  the  par- 
ties. This  is  a  point  of  authority  too  slender  to  require 
of  the  defender  to  give  security  for  costs.  But  the 
case  of  LyaU  v.  Mudie  varies  in  other  respects  from  this 
case  ;  Lyall  was  there  the  chai*ger,  though  not  stated 
so  in  the  report,  in  the  origin  of  the  suit,  and  was  sub* 
stantially  the  pursuer.  It  furnishes  no  authority  ia 
point  for  this  case ;  it  was  made  a  subject  of  discussion 
before  the  Law  Commissioners,  whether  the  provision  to 
get  security  for  costs,  from  plaintiff  even,  was  expedient, 
inasmuch  as  it  would  prevent  a  poor  man  from  bringing 
bis  suit ;  but  it  was  never  discussed  whether  a  defend- 
ant is  to  find  such  security,  as  he  is  brought  reluctantly 
before  the  Court.  I .  am  clear  on  this  point ;  I  see 
no  room  for  doubt  on  it ;  and  I  think  your  Lord- 
ships ought  to  reverse  the  interlocutor  of  the  4th  of 
I>ecember,  and  thereby  enable  the  Appellant  to  pro- 
ceed without  complying  with  that  order.  1  do  not  say 
that  there  may  not  be  a  case  in  which  security  for  costs 
could  not  and  ought  not  be  required  from  a  defender. 
There  may  be  a  case  in  which  a  bankrupt  may  take  the 
conduct  of  the  defence  out  of  the  hands  of  the  assig- 
nees \  in  such  case  it  may  be  proper  to  compel  him,  in 
limine^  to  give  sufficient  security  for  the  costs  of  the 
pursuer.  My  strong  impression  is,  that  whatever  way 
your  Lordships  decide,  it  would  be  useful  to  both  these 
parties  to  have  the  case  settled  out  of  Court. 


1833. 

Taylor 
Fairlie 


(g)  8  Shaw  &  Dunlpp,  153. 
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1833. 
Taylor 

V. 
FAIRLIfi 

•nd  others. 


Lord  Wynford: — The  pursuer  here  says  the  de- 
fender had  no  right  to  appear  ;  the  defender  inasts 
that  he  had  a  right,  and  he  was  in  fact  allowed  to  come 
in,  on  payment  of  two  guineas.  After  two  years  of  liti« 
gation,  the  pursuer  applies  for,  and  obtains  from  the 
Court,  an  order  on  the  defender  to  find  security  for  his 
costs.  I  am  astonished  that  the  Court  ever  granted 
such  an  order,  or  that  such  a  law  should  exist  in  any 
part  of  the  kingdom.  After  you  compel  a  man  into 
Court,  then  you  tell  him  he  cannot  go  on  with  the  suit, 
or  be  heard,  until  he  gives  security  for  your  costs. 
I  feel  as  anxious  as  any  man,  that  parties  should,  in 
certain  cases,  give  security  for  costs  before  they  proceed ; 
and  although  I  agree  with  my  noble  and  learned  friend 
that  the  Law  Commissioners  would  not  recommend 
any  law  to  that  effect,  I  have  myself,  in  a  Bill  which 
1  brought  into  the  House  of  Lords  last  night  (e),  in- 
cluded a  provision  for  that  purpose.  But  I  would  not 
arm  any  Court  with  such  a  power,  unless  in  the  case  of 
a  vexatious  plaintiff.  It  was  said,  in  the  argument,  that 
this  case  is  decided  by  the  case  of  Taylor  v.  Fairlie  in 
this  House,  and  that  this  Appellant  has  no  interest  in 
the  lease.  I  looked  into  the  report  of  that  case  (i), 
and  no  such  thing  is  decided  by  it.  This  man  has 
still  an  interest.  But  suppose  he  has  not,  the  pur- 
suers brought  him  into  Court  as  a  defender,  and  the 
Court  allowed  him  to  go  on  for  two  years,  without  im- 
posing any  conditions  on  him.  The  case  would  be 
different  if  they  imposed  these  terms  on  the  Appel- 
lant when  he  first  appeared  to  the  suit.  In  this 
country,  if  a  party  wants  security  for  costs,  he  must 
apply  for  it  in  the  first  instance.  The  decisions  in 
Scotland  are  not  governed  by  what  passes  in  this  coun- 

Qi)  This  Bill  did  not  pass  into  a  law. 

(f)  4  Shaw  &  D.  450  ;  and  9  Wilson  &  Sh.  101. 
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try ;  our  practice  is  more  consistent  with  equity  than  i853. 
this  decision.  I  agree  with  my  noble  and  learned  ^j^ylovl 
friend  as  to  the  distinction  he  took  between  this  case  v, 

and  that  oi  Lyallv.  Mudie.     It  appears  to  me  impos-    andothera 
sible  to  support  the  judgment  appealed  from ;  and 
although  the  decision  of  this  House  upon  it  will  open 
the  litigation  anew,  even  so  I  think  it  ought  to  be 
reversed. 

« 

The  interlocutor   of  4th  December  was  reversed 
accordingly,  and  the  cause  remitted. 
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>  Respondents. 


APPEAL, 

FROM   Ttit   COURT    OF   CHANCERY. 

Thomas  Cadell      .--.--    Appellant. 

Arthur  Palmer,  Charles  Cadell 
£dkidg£«  Henry  Bengough, 
Henry  Ricketts,  the  younger, 
Richard  Ricketts  the  younger, 
William  Ignatius  Okely  and 
Ann  Elizabeth,  his  wife,  late  Ann 
Elizabeth  Bengough,  spinster, 
and  Ann  Ricketts,  the  younger, 
Feb.  16,  William    Peter    Lunell,    John 

1832.  Evans  Lunell,  George  Lunell, 

May  20,  and  SaRAH     BeNGOUGH,     and     GeOUGE 

"^1833^'  Bengough 

Devise.    \^A  limitation,  by  way  of  executory  devise,  which  is  not  to 
^  ^  y-        take  effect  until  after  the  determination  of  a  life  or  lives  in 
being,  and  a  term  of  21   years,  as  a  term  in  gross  and 
without  reference  to  the  infancy  of  any  person,  is  a  valid 
limitation.      Secus,    if  to  the  term  in  gross  of  21  years 
be  added  the  number  of  months  equal  to  the  longest  or 
ordinary  period  of  gestation. 
This  being  held  to  be  the  established  rule,  a  decree  of  the 
Court  below,  declaring  that  a  limitation  by  way  of  execu- 
tory devise,  which  was  not  to  vest  until  after  the  expira- 
tion of  a  term  in  gross  of  20  years  from  the  decease  of 
the  survivor  of  28  persons,  who  were  living  at  the  testator's 
decease,  and  of  whom  seven  only  were  to  take  interests 
under   the   devise,    is  a  valid   limitation,    was   affirmed 
accordingly. 

Henry  bengough,  Esq.,  by  his  will,  dated  the 
Dth  of  April  1818,  gave  and  devised,  from  and  after 
the  decease  of  his  wife,  Joanna  Bengough,  his  mes- 
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suage  with  the  gardens,  stables,  and  other  appurte- 
nances belonging  thereto,  situate  in  St.  Janies*s-square, 
Bristol,  to  the  Rev.  Charles  Lucas  Edridge,  Arthur 
Palmer,  the  Rev.  Cadell  Edridge,  and  George  Wrighti 
their  heirs  and  assigns  for  ever,  upon  trust,  for  sale ; 
and  directed  the  proceeds  to  sink  into  and  become  part 
of  his  personal  estate.  He  further  gave  and  devised  to  the 
said  trustees,  their  heirs-and  assigns,  certain  other  real 
estates,  upon  Trust,  to  permit  his  wife  to  occupy  a  part 
thereof  during  her  life,  and,  after  her  decease,  to  pay  out 
of  the  rents  and  profits  an  annuity  of  300/.  to  his  nephew, 
George  Bengough,  for  life,  and  an  annuity  of  200/.  to  his 
nephew,  Henry  Bengough,  for  life ;  and  subject  to  the 
payment  of  the  said  annuities,  and  otherwise  subject,  as 
in  the  said  will  mentioned,  upon  Trust,  from  time  to 
time,  during  the  term  of  21  years,  to  be  computed 
from  the  day  of  the  testator's  decease,  to  collect  and 
receive  the  rents  and  profits  of  all  his  real  estates 
so  devised  to  them  (except  the  house  in  St.  James's- 
square) ;  and  from  time  to  time  during  the  continuance 
of  the  said  term,  to  lay  out  the  monies  to  ^ise  from 
such  rents  and  profits  in  the  purchase  of  freehold 
estates  of  inheritance,  in  England,  when  and  as  often 
as  there  should  be  a  surplus  in  hand  amounting  to  the 
sum  of  1,500/.  And  he  directed  the  estates  so  to  be 
purchased,  to  be  conveyed  to  the  trustees,  upon  the 
same  trusts  and  conditions  as  were  thereinafter  (a) 
limited  concerning  his  estates  thereinbefore  devised  i 
and  that  the  trustees  should  not  permit  more  than 
500/.  to  remain  in  bankers'  hands,  but  should  invest 
the  same  in  the  three   per  cent,    consolidated    Bank 

[a)  See  the  report  of  this  case,  under  the  title  of  Bengough  v. 
Edridge,  i  Sim.  273,  where  the  Vice-Chancellor  ordered  **  herein- 
before"  to  be  substituted  for  *<  hereinafter."  That  part  of  the  decree 
is  not  appealed  from. 

B  B  4 


1833. 
Cadell 

V. 

Palmer 
and  other»% 
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1 833.       Annuities  until  a  convenient  purchase  could  be  found, 

Cadell      ^°^  ^^^  ^^^  interest  to  the  principal,  to  accumulate 

V.  during  the  said  term  in  the  same  manner  as  the  rents 

Palmer 

and  others*  and  profits  of  the  real  estates  were  before  directed  to 
accumulate ;  And  as  to  all  the  said  trust  estates  and 
hereditaments  so  by  him  thereby  devisisd,  (except  his 
said  messuage  in  St.  James*s-square)»  upon  Trust,  that 
the  trustees  for  the  time  being  should  retain  and  stand 
possessed  of  the  same  during  the  term  of  120  years, 
to  commence  from  his  death,  if  his  said  nephews,  George 
Bengough  and  Henry  Bengough,  his  nephew,  James 
Bengough,  his  great  nephews,  Henry  Ricketts  the 
younger,  and  Richard  Ricketts  the  younger,  his  niece, 
Ann  Elizabeth  Bengough,  his  great  niece,  Ann  Ricketts 
the  younger,  the  10  children  then  living  of  the  said 
Charles  Lucas  Edridge,  (for  whose  names  a  blank  was 
left  in  the  will),  and  the  11  children  then  living  of 
the  said  Arthur  Palmer,  (whose  names  were  mentioned), 
or  any  or  either  of  his  said  nephews  and  niece,  and 
great  nephews  and  great  niece,  or  any  or  either  of  the 
said  several  children  of  the  said  Charles  Lucas  Edridge 
and  Arthur  Palmer,  should  so  long  live ;  and  also 
during  the  term  of  20  years,  to  be  computed  from  the 
expiration  or  other  sooner  determination  of  the  said 
term  of  120  years  determinable  as  aforesaid.  Neverthe- 
less upon  Trust  for  his  said  nephew,  George  Bengough, 
for  a  term  of  99  years,  if  he  should  so  long  live,  and 
the  said  terms  of  120  years  and  20  years,  or  either  of 
them,  should  so  long  continue;  and  from  and  after 
the  expiration  or  other  sooner  determination  of  the  said 
term  of  99  years,  then  in  trust  for  the  first,  second, 
third,  fourth,  fifth,  sixth,  and  all  and  every  other  and 
subsequent  born  son  of  the  same  George  Bengough, 
severally  and  successively,  according  to  the  priority  of 
their  births  :  And  after  the  determination  of  the  estate 
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and  interest  of  each  of  the  same  sons  respectively,  and 
also,  as  the  circumstances  of  the  case  should  require, 
after  the  determination  of  the  estate  of  any  person 
taking  from  time  to  time  under,  or  as  answering  the 
description  of  heir  male  of  his  body,  in  Trust  for  the 
person  who  for  the  time  being  and  from  time  to  time 
should  answer  the  description  of  heir  male  of  his  body, 
or  who  in  case  of  the  death  of  his  parent,  if  such  death 
had  taken  place,  would  be  heir  male  of  his  body,  under 
an  estate  tail  limited  to  the  same  son  and  the  heirs 
male  of  his  body,  to  hold  to  the  same  son  or  person 
respectively  for  a  term  of  99  years,  if  the  same  son  or 
person  respectively  should  so  long  live ;  and  the  said 
terms  of  120  years  and  20  years,  or  either  of  them, 
should  so  long  continue,  every  elder  of  the  same  sons, 
and  the  person  who  for  the  time  being  and  from  time 
to  time  should  answer,  or  who  in  case  of  the  death  of 
his  parent,  if  such  death  had  taken  place,  would  answer 
the  description  of  heir  male  of  his  body,  to  be  preferred 
before  every  younger  of  the  same  sons,  and  the  person 
who  for  the  time  being  should  answer,  or  in  case  of  the 
death  of  his  parent,  if  such  death  had  taken  place, 
would  answer  the  description  of  heir  male  of  his  body. 

The  testator  then  declared  several  successive  trusts 
of  the  said  estates  during  the  said  terms  of  120  years 
and  20  years,  in  favour  of  his  nephews,  Henry  Ben- 
gough  and  James  Bengough,  his  great  nephews,  Henry 
Ricketts  the  younger  and  Richard  Ricketts  the  younger, 
his  niece,  Ann  Elizabeth  Bengough,  and  his  great 
niece,  Ann  Ricketts  the  younger,  respectively,  and  their 
respective  first  and  other  subsequent  bom  sons,  and  of 
the  persons  who  for  the  time  being  should  be,  or  who 
in  case  of  the  death  of  their  respective  parents  would 
be  heirs  male  of  such  sons  respectively,  similar  to  the 
trusts  before  stated  to  have  been  declared  in  favour  of 
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the  said  George  Bengough,  and  his  first  and  other  sub- 
sequent bom  sons,  and  of  the  person  who  for  the  time 
being  should  be,  or  who  in  case  of  the  death  of  his 
parent  would  be,  heir  male  of  the  body  of  each  of  the 
same  sons  respectively,  except  that  he  directed  that  the 
estates  of  the  said  Henry  Ricketts  and  Richard  RickettSi 
and  of  their  respective  sons,  and  of  the  person  or  per* 
sons  answering  the  description  of  heirs  male  or  heir 
male  of  their  respective  bodies ;  and  also  the  estates  of 
the  sdd  Ann  EUizabeth  Bengough,  and  Ann  Ricketts^ 
and  of  their  respective  husbandsi,  and  of  their  first  and 
other  sons,  and  of  the  persons  answering  the  descrip- 
tion of  heirs  male  of  their  respective  bodies,  should 
respectively  cease,  if  he  or  they  for  the  time  being 
should  refuse  to  take  the  sirname  and  bear  the  arms  of 
Bengough  only,  after  he  or  they  respectively  should 
become  entitled  to  the  receipt  of  the  income  of  the  said 
trust  estates :  And  from  and  after  the  determination  of 
the  said  respective  estates  and  interests,  then  in  trust  for 
the  person  or  persons  respectively  who  for  the  time  being 
and  from  time  to  time  should  answer  the  description  of 
the  testator's  heir  or  right  heirs-at-law ;  and  if  there 
should  be  more  tlian  one,  in  the  same  proportions,  as 
they  would  be  entitled  to  a  real  estate  descending  from 
the  testator  as  the  first  purchaser,  and  vesting  in  him  or 
them  as  his  right  heirs,  to  hold  to  the  same  person  or 
persons  respectively,  if  more  than  one,  as  tenants  in 
common,  as  to  each  of  the  same  persons  respectively, 
for  a  term  of  99  years,  if  the  same  person  should  so 
long  live,  and  the  said  terms  of  120  years  and  20  years, 
or  either  of  them,  should  so  long  continue. 

The  testator  further  directed  that  each  of  the  said 
terms  of  99  years  should  be  computed  from  the  time 
when  the  person  or  persons  respectively  to  whom  the 
same  were  limited  should  become  entitled  to  the  in- 
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come  of  all  or  any  part  of  the  said  tru^t  estates,  under 
the  limitations  thereinbefore  contained;  and  that  in  case 
the  said  limitations  in  favour  of  persons  unborn  could 
not  take  effect  precisely  in  the  order  in  which  they 
were  directed,  and  there  should  consequently  be  any 
mispension  of  the  beneficial  ownership^  by  reason  that 
the  persons  entitled  to  take  under  the  same  limitations 
or  trusts  should  not  be  then  bom,  in  that  case  the 
income  of  his  said  devised  trust  estates  should,  during 
mch  suspension  of  ownership,  belong  to  and  be  enjoyed 
-by  the  person  or  persons  for  the  time  being  entitled^  or 
who,  in  case  there  had  not  been  such  suspension  of  owner- 
ship, would  for  the  time  being  have  been  entitled  to 
the  next  estate  in  remainder,  subject  nevertheless  to  the 
right  of  any  person  or  persons  to  be  afterwards  bom, 
and  who  would  have  been  entitled,  under  any  prior 
limitation,  to  receive  the  income  of  his  said  trust  estates 
from  his,  her  or  their  actual  birth,  or  respective  births. 

The  testator  then  directed,  that  after  the  expiration 
or  sooner  determination  of  the  said  term^  of  120  years 
and  20  years,  his  said  trust  estates  should  be  conveyed 
and  assured  by  his  then  tmstee  or  trustees  thereof  to 
i»ch  person  or  persons  as  would  at  that  time  be  entitled 
to  the  same,  either  by  purchase  or  by  descent,  for  the 
first  or  immediate  estate  or  estates  for  life,  in  tail»  or  in 
fee  in  them,  if  the  same  had  by  his  will  been  devised, 
settled,  or  assured  to  the  use  of  his  nephew,  the  said 
George  Bengotigh,  and  his  assigns  for  his  life,  widi  re- 
mainder to  his  first  and  other  sons  successively,  according 
to  the  priority  of  their  births  in  tail  male,  with  remdnd^r 
in  similar  estates  for  life,  and  remainders  in  succession 
to  the  said  Henry  Bengough,  James  Bengough,  Henry 
Ricketts,  Richard  Ricketts,  Ann  Elizabeth  Bengough, 
Ann  Ricketts,  and  their  sons  respectively,  with  a  proviso 
for  the  cesser  of  the  estates  of  the  said  Henry  Ricketts  and 
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Richard  Ricketts,  and  their  respective  first  and  other  sonsi 
and  the  heirs  male  of  their  respective  bodies,  who  for  the 
time  being  should  refuse  to  take  the  simame  and  bear  the 
arms  of  Bengough  only,  afler  he  or  they  respectively 
should  become  entitled  to  the  receipt  of  the  said  income ; 
and  also  for  the  cesser  of  the  estate  of  the  said  Ann  Eliza- 
beth Bengough  and  Ann  Ricketts,  aud  their  respective 
husbands,  and  their  first  and  other  sons,  and  the  heirs 
male  of  their  respective  bodies,  who  for  the  time 
being  should  make  a  like  refusal,  with  reversion  to  the 
testator's  own  right  heirs.  And  he  further  directed, 
that  the  person  or  persons  to  whom  such  conveyances 
should  be  made,  should  have  such  estate  in  the  said  trust 
estates  as  he  or  they  would  at  that  time  be  entitled  to 
take  under  the  said  limitations,  if  the  same  had  been 
actually  made  by  his  will,  with  the  same  or  the  like 
remainders  over  as  if  the  said  trust  estates  had  been 
devised  by  his  will  in  manner  aforesaid,  or  as  near 
thereto  as  might  be,  and  the  circumstances  of  the  case 
and  the  rules  of  law  and  equity  would  permit ;  yet, 
nevertheless,  that  no  such  person  should  have  or  be 
entitled  to  a  vested  estate  or  any  other  than  a  contin- 
gent interest  until  the  expiration  or  sooner  determina- 
tion of  the  terms  of  120  years  and  20  years ;  and  he 
declared  that  such  limitations  were  introduced  into  his 
will  only  for  the  purpose  of  ascertaining  the  objects  to 
whom  such  conveyances  should  be  made,  and  not  for 
the  purpose  of  making  any  immediate  devise  or  gift  to, 
or  raising  any  immediate  or  present  estate  by  way  of 
trust  or  otherwise  for  them  ;  on  the  contrary  thereof,  he 
directed  that  during  the  said  terms  of  120  years  and  80 
years,  no  person  or  persons  should  be  entitled,  at  law  or 
in  equity,  to  any  beneficial  estate  in  his  said  trust  estate^ 
or  the  income  thereof,  by  way  of  vested  interest,  for 
any  longer  period  than  99  years,  determinable  as  before 


ON  APPEALS  AND  WRITS  OF  ERROR. 


379 


mentioned,  and  that,  in  the  events  and  in  the  mode 
before  expressed,  heirs  or  heirs  of  the  body  should  be 
entitled  to  take  in  the  first  instance,  and  as  purchasers 
in  their  own  right.  And  he  directed,  that  if  at  any 
time  during  the  said  terms  of  120  years  and  20  years, 
each  of  the  male  persons  who  for  the  time  being  should 
be  entitled  to  the  income  of  his  said  trust  estates  should 
require  the  same,  it  should  be  lawful  for  his  trustees  to 
convey  to  each  or  any  person  making  such  request  the 
said  trust  estates,  or  part  thereof,  as  he  should  be  entitled 
to  under  the  limitations  thereinbefore  contained,  for  an 
estate  of  freehold  for  the  life  of  the  same  person,  so  as 
to  give  him  or  her  an  estate  of  freehold  instead  of  an 
estate  for  99  years. 

The  testator,  aft^r  giving  various  other  directions 
and  powers  concerning  the  said  trust  estates,  and  after 
bequeathing  several  legacies  and  annuities,  gave  and 
bequeathed  to  the  said  trustees,  their  executors  and 
administrators,  all  the  residue  of  his  personal  estate 
whatsoever,  upon  trust,  that  they  should  either  continue 
his  monies  upon  the  securities  upon  which  they  should 
be  invested  at  his  decease,  or  call  in  the  same,  and  sell 
all  such  parts  of  his  residuary  estate  and  effects  as 
should  not  consist  of  money,  or  securities  for  money. 
And  he  directed  that,  during  the  term  of  21  years,  to 
be  computed  from  the  day  of  his  decease,  the  trustees 
for  the  time  being  .  of  his  will  should  receive  the  divi- 
dends, interest  and  annual  income  of  all  his  residuary 
estate,  and  from  time  to  time  during  such  term  invest 
all  such  dividends,  interest  and  income,  and  the  accu- 
mulations of  the  samei  in  their  names,  either  in  the 
Three  per  Cent.  Consolidated  Bank  Annuities,  or  upon 
mortgages  of  freehold  hereditaments  in  Great  Britain,  as 
they  should  think  proper,  as  an  accumulating  fund,  in 
order  to  increase  the  principal  of  his  residuary  estate 
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1833.       during  such   term  of  21  years;  and  should,  with  all 
Cadeh      convenient  speed,  from  time  to  time  during  that  term, 
V'         lay  out  and  invest  all  his  residuary  estate  and  eflfects, 
aud  ottiecs.    ^tid  all  accumulations  thereof,  in  purchases  of  freehold 
hereditaments  of  an  estate  of  inheritance  in  fee-«imple, 
in  England  or  Wales,  vfhen  eligible  purchases  should 
arise  ;  which  estates,  so  to  he  purchased,  should  be  con- 
veyed unto  and  to  the  use  of  the  trustees,  in  fee,  upon  the 
same  trusts,  and  under  and  subject  to  the  same  and  the 
like  powers,  provisoes  and  limitations  as  were  by  him 
thereinbefore  declared,  concerning  his  said  estates  de- 
vised to  them  in  trust  as  thereinbefore  mentioned,  or  as 
near  thereto  as  the  death  of  parties,  the  change  of  in- 
terests, and  other  contingencies  would  admit ;  and  be 
appointed  his  said  trustees  to  be  executors  of  his  said  will. 

The  testator  died  in  April  1818,  and  his  three 
first-named  trustees  and  executors  shortly  afterwards 
proved  his  will,  and  became  his  legal  personal  repre- 
sentatives, George  Wright  having  renounced  probate, 
and  executed  a  deed  of  disclaimer  to  them  as  to  the 
trust  estates. 

Ann  Ricketts,  the  testator's  only  sister,  and  next  of 
kin  at  the  time  of  his  death,  died  in  the  month  of 
October  1819,  having  by  her  will  appointed  the  Respon- 
dents, W.  P.  Lunell,  J.  E.  Lunell,  and  George  Lunell 
executors  thereof;  and  they  proved  the  same,  and 
became  her  legal  personal  representatives. 

Mrs.  Bengough,  the  testator's  widow,  died  on  the 
10th  of  June  1 82 1 ,  having  duly  made  and  published  her 
will,  and  appointed  as  executors  thereof  the  said  Rev. 
Charles  Lucas  Edridge  (since  deceased),  and  Thomas 
Cadell,  the  Appellant,  who  duly  proved  the  same,  and 
thereby  became  her  legal  personal  representatives. 

George  Bengough,  the  testator's  nephew,  and  first 
taker  of  an  estate  under  the  limitations  in  the  will,  filed 
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his  bill  in  Chancery  in  the  year  1821,  (amended  in       i833. 
1823,)  against  the  acting  trustees  and  executors,  and      ^Z~^ 
against  the  said  Henry  and  James  Bengough,  Henry  and  v* 

Richard  Rieketts,  Ann  Bengough  and  Ann  Ricketts,  ai^others. 
the  younger,  and  also  against  the  said  personal  repre-* 
sentatives  of  Joanna  Bengough,  the  widow,  and  of  Ann 
Ricketts,  the  sister,  of  the  testator ;  and  after  stating 
the  said  will  and  his  own  rights  under  it,  and  as  heir-at- 
law  and  one  of  the  then  next  of  kin  of  the  testator, 
he  prayed  (amongst  other  things)  that  the  will  might  be 
declared  to  be  well  proved,  and  that  the  trusts  thereof^ 
so  far  as  the  same  were  good  in  law,  might  be  decreed* 
to  be  carried  into  execution,  and  that  an  account 
might  be  taken  of  the  personal  estate  and  effects  of  the 
testator,  and  of  his  funeral  and  testamentary  expenses, 
and  debts  and  legacies ;  and  that  the  clear  residue  of 
the  personal  estate  might  be  applied  upon  the  trusts  of 
the  will,  so  far  as  the  same  were  effectual  in  law  ; 
and  as  far  as  the  same  were  ineffectual  in  law,  then 
to  such  person  or  persons  as  would,  in  such  case,  by  law 
be  entitled  thereto:  and  that  an  account  might  be 
taken  of  the  testator's  real  estates,  and  of  the  rents 
received  by  the  trustees;  aud  that  what  should  be 
found  due  from  them  on  taking  tliat  account  might  be 
applied  upon  the  trusts  of  the  will,  as  far  as  the  same 
were  good  in  law :  and  that  the  Court  would  be 
pleased  to  declare  how  far  the  trusts  of  the  real  and 
personal  estate  were  good;  and  as  far  as  the  trusts 
were  declared  to  be  void,  that  the  plaintiff  might  be 
declared  to  be  entitled  to  the  real  estate  ;  but,  in  case 
the  trusts  of  the  will  should  be  considered  valid,  then 
that  such  of  the  rents  and  profits  of  the  estates  devised 
to  the  trustees  in  possession,  as  accrued  during  the  life 
of  Mrs.  Bengough,  might  be  applied  in  the  purchase  of 
freehold  estates  of  inheritance  in  England  or  Wales, 
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c^^eT'      S^"8^  might  be  paid  out  of  the  rents  and  profits  that 

V.         had  accrued)  and  should  accrue  after  her  death ;  and 

and  othera.  ^^^^  ^^^  residue  thereof  might,  4>ui^ing  t^e  remainder 
of  the  term  of  21  years,  be  also  applied  in  the  purchase 
of  freehold  estates  of  inheritance  in  England  or  Wales ; 
and  that  such  estates,  when  purchased,  might  be  con- 
veyed to  the  trustees  upon  the  trusts  declared  of  the 
estates  so  to  be  purchased ;  and  that,  as  often  as  there 
should  be  the  sum  of  1,500/.  arising  from  the  rents 
and  profits  of  the  devised  estates,  it  might  be  laid  out 
in  such  purchases  of  freehold  estates  as  aforesaid ;  and 
that  the  plaintiff  might  be  declared  to  be  entitled  to 
the  immediate  possession  and  enjoyment  of  the  said 
estates  so  to  be  purchased,  for  the  term  of  99  years,  if 
the  plaintiff  should  so  long  live,  such  term  to  be  com- 
puted from  the  death  of  the  testator  ;  and  that  in  case 
the  said  rents  and  profits  should  not,  as  soon  as  they 
amounted  to  1,500/.  be  so  laid  out,  the  plaintiff  might 
be  declared  entitled  to  the  interest  and  dividends 
thereof  from  the  time  the  same  amounted  to  1,500/., 
until  the  same  should  be  laid  out  in  the  purchase  of 
freehold  estates ;  or  that,  in  case  the  said  trusts  were 
partly  valid  and  partly  invalid,  then  that  proper  direc- 
tions might  be  given  for  effectuating  such  of  the  trusts 
as  were  valid,  and  for  declaring  and  effectuating  the 
rights  of  the  persons  entitled,  so  far  as  the  trusts  were 
invalid. 

The  defendants  having  put  in  their  answer  to  the 
bill,  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor  in  1823,  when  an  order  of  reference  was 
made  to  the  Master,  who,  in  pursuance  thereof,  reported 
that  the  plaintiff  was,  at  the  time  of  the  death  of  the 
testator,  and  then  was,  the  heir-at-law  of  the  said  tes- 
tator, and  that  the  said  Ann  llicketts,  deceased,  the 
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sister  of  the  said  testator,  was  his  only  next  of  kin       isss. 
at  the  time  of  his  death,  and  that  William  P.  Lunell, 
J.  £.  Lunell,  and  George  Lunell,  were  then  her  legal  v. 

personal  representatives,  and  the  only  persons,  who,  JaTh^™. 
together  with  the  plain ti AT,  and  the  said  Henry  Ben* 
gough,  James  Bengough  and  Ann  Elizabeth  Bengough, 
(the  children  of  the  said  testator's  late  brother,  George 
Bengough,)  and  the  said  Charles  Lucas  Edridge,  and 
the  Appellant,  the  executors  of  Joanna  Bengough,  the 
widow  of  the  said  testator,  would  in  case  of  intestacy 
have  been  entitled  to  distributive  shares  of  the  personal 
estate  of  the  testator. 

Upon  the  death  of  James  Bengough,  the  suit  was 
revived  against  Sarah  Bengough,  his  widow  and  per- 
sonal representative  ;  and  William  Ignatius  Oakley, 
having  married  Ann  Elizabeth  Bengough,  was  subse- 
quently made  a  party  to  the  suit. 

The  cause  having  come  on  to  be  heard,  on  further 
directions,  before  the  Vice-Chancellor,  his  Honor,  by 
a  decree,  bearing  date  the  24tli  day  of  January  1827, 
ordered  it  to  be  declared  (amongst  other  things)  that 
the  testator's  said  will  ought  to  be  established,  and  the 
trusts  thereof  carried  into  execution,  &c.  His  Honor, 
in  giving  his  judgment  in  respect  of  that  part  of 
his  decree,  said,  ^'  that  although  the  rule  of  law  be 
framed  by  analogy  to  the  case  of  a  strict  settle- 
ment, where  the  21  years  were  allowed  in  respect  of 
the  infancy  of  a  tenant  in  tail,  yet  he  considered  it 
to  be  fully  settled,  that  limitations  by  way  of  devise 
or  springing  use  might  be  made  to  depend  upon  an 
•*  absolute  term  of  21  years  after  lives  in  being  (6).'* 

From  this  part  of  the  decree  the  personal  represen- 
tative of  the  testator's  widow  appealed  to  the  House  of 
« 

(J))  Bengo'gh  v.  Edridge;  l  Sim.  267. 
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1833.       Lords,  and  the  appeal  came  qd  for  hearing  in  February 
rr~'     1832. 

V. 

aud  oOiei^  Sir  EdwardSugden  and  Mr.  LyncJu  for  the  Appellant, 
argued  to  the  following  effect : — The  testator  in  this  case 
had  two  objects  in  view  ;  first,  to  suspend  the  vesting  of 
the  inheritance  for  a  period  of  120  years,  determinable 
upon  28  lives,  and  for  an  absolute  term  of  20  years  from 
the  death  of  the  survivor  of  them,  being,  as  he  conceived, 
within  the  rule  of  law  against  perpetuity.  His  second 
object  was,  during  this  period  of  suspension  of  the  inhe- 
ritance, (after  a  period  of  2 1  years  allotted  for  aecumula* 
tion),  to  confer  tlie  enjoyment  of  the  estate  upon,  1st,  his 
neph€iw,  G,  Bengough,  for  a  period  of  99  years,  deter* 
minable  on  his  life,  and  the  said  terms  of  120  years  and 
20  years,  with  remainder  to  his  son,  (not  bom  at  the 
testator's  decease),  for  a  like  period  of  99  years,  deter* 
minable  on  his  life,  &c.,  with  remainder  to  the  grand- 
son of  his  said  nephew  for  a  like  period,  determinable 
on  his  life,  &c,,  with  remainder  to  the  great  grandson 
of  his  said  nephew  for  a  like  period,  determinable  on 
his  life,  &c. ;  and  so  on,  in  respect  of  all  the  heirs 
male  of  the  body  of  his  nephew,  George,  all  taking  as 
purchasers,  and  all  taking  estates  only  for  99  years, 
determinable  on  their  lives  respectively,  and  on  the 
terms  of  120  years  and  20  years.  And  he  conferred 
similar  limitations  on  his  nephew  Henry,  and  the  heirs 
male  of  his  body,  &c  ,  and  on  his  third  nephew,  and  the 
heirs  male  of  his  body,  &c. ;  these  being  the  persons 
that  would  take  in  case  the  inheritance  was  not  sus- 
pended, and  being  the  persons  to  whom  the  inheritance 
is  to  be  conveyed  when  the  suspension  is  to  cease,  and 
to  whom  at  any  time  the  trustees  may  limit  an  estate  of 
freehold.  We  submit  that  the  whole  machinery  of 
this  will  is  a  fraud  on  the  rule  of  law  against  perpetuity. 
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The  accumulation  is  taken  for  the  whole  term  of  21 
years,  allowed  by  the  Thellusson  Act(c),  and  without 
reference  to  any  minority  or  any  legitimate  object  of 
settlement ;  and  it  is  not  until  the  expiration  of  that 
term  that  the  limitations  are  made  to  commence.  Ac- 
cumulation and  executory  limitations  were,  by  the  law 
as  it  stood  before  the  Thellusson  Act,  co-extensive ; 
but  a  testator  could  not  first  accumulate  for  lives  ill 
being  and  2 1  years,  and  then  postpone  the  vesting  for 
a  like  further  period.  The  limitation  of  the  estates  for 
120  years,  if  28  persons,  or  any  or  either  of  them,  shall 
so  long  live,  taken  by  itself,  is  not  objected  to;  but 
there  is  added  a  term  in  gross  of  20  years  upon  the 
same  trusts.  The  21  years  allowed  by  the  rule  after 
lives  in  being  were  admitted  for  the  purposes  of  gesta- 
tion and  infancy,  and  were  never  allowed  as  an  absolute 
term.  Here  the  20  years  are  taken  as  an  independent 
term,  merely  because  that  term  falls  within  the  words 
of  the  rule,  altogether  disregarding  the  principles  upon 
which  it  was  founded.  After  every  rule  has  been  sepa- 
rately resorted  to,  and  the  time  allowed  by  it  exhausted, 
then  comes  a  trust  for  the  very  persons  who  would  be 
entitled  to  the  freehold  and  inheritance  under  the  pre- 
vious trusts,  if  regular  trusts  had  been  declared  for  life 
and  in  tail,  according  to  the  usual  form  of  settlements. 
All  this  machinery  is  a  vain  attempt  at  a  perpetuity,  and 
the  consequences  are  obviously  mischievous.  Sir  Joseph 
Jekyll,  in  the  case  of  Stanley  v.  Leigh^  defines  a  perpe- 
tuity, and  Chief  Baron  Gilbert,  in  his  Treatise  on  Uses, 
tells  us  what  tends  to  it.  ''  All  limitations,"  he  says,  ^'  that 
''  tend  to  the  provision  of  a  family,  and  to  secure  against 
contingencies  that  are  within  the  parties'  own  imme- 
diate prospect  are  to  be  favoured  ;  but  all  limitations 
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1833.       "  that  perpetuate,  or  tend  to  a  perpetuity,  are  in  them- 
Cadell      "  selves  void,  and  repugnant  to  the  policy  of  the  law(d).'' 
tf'         When  Lord  Nottingham  was  asked,  in  the  Duke  of 
and  Others.    Norfolk^  caso,   where  he  would  stop,  he  answered,' 
"  I  will  stop  everywhere,  when  any  inconvenience  ap- 
"  pears ;  nowhere  before;  for  whensoever  the  bounds  of 
/*  reason  or  convenience  are  exceeded,   the  law  will 
**  quickly  be  known."    Now  the  time  to  stop  has  arrived ; 
the  bounds  of  reason  are  exceeded,  and  the  inconve- 
nience is  manifest.  The  conclusion  to  which  it  is  desired 
to  bring  your  Lordships  is,  that  the  trusts  declared  of 
the  personal  estate  and  effects  of  the  testator  should  be 
declared  void,  and  the  residue  of  such  personal  estate 
divided  among  the  parties  entitled  to  distributive  shares 
thereof,  as  if  the  testator  had  died  intestate. 

In  former  cases  the  question  has  been,  who,  at  i 
limited  period  after  the  testator's  death,  was  to  take 
the  estate  ?  And  in  the  meantime  either  a  different  set 
of  persons  or  the  heir-at-law  was  to  take  it ;  but  here 
the  testator  meant,  that  from  his  death  there  shall  be 
taken  devises  under  his  will  during  the  existence  of  the 
fictitious  terms  of  120  and  20  years.  The  persons  are 
to  take,  not  for  accumulation,  not  for  anything  colla- 
teral to  the  testator's  general  object*  but  as  devisees; 
and  after  the  expiration  of  120  and  20  years  a  new 
taker  is  not  to  be  sought  for,  but  the  person  then  to 
take  is  precisely  the  same  person  who  has  taken  and  then 
is  in  possession  under  the  previous  limitations.  Terms 
of  years  are  introduced  into  marriage  settlements  and 
wills,  for  the  purpose  of  raising  portions,  chains  or 
other  sums  of  money,  in  order  to  provide  for  the  neces- 
sities of  families.  These  terms  are  not  introduced  into 
this  will  for  any  such  purpose ;  and  the  legal  estate 

(d)  Gilb.  on  Uses,  359. 
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for  these  terms  is  not  conferred  on  trustees,  distinct 
from  the  holders  of  the  inheritance,  in  order  that  they 
may  raise  a  sum  of  money  for  the  necessities  of  a  family. 
The  whole  legal  fee-simple  is  vested  in  the  trustees,  and 
they  are  merely  directed  to  stand  possessed  of  a  portion 
of  the  inheritance  for  the  terms  of  120  and  20  years. 
But  they  have  no  duty  to  perform,  and  the  only  pur- 
pose for  which  these  terms  are  created  is  to  evade  the 
law.     The  law  says,  that  a  succession  of  life  estates 
cannot  be  given  to  unborn  issue ;  and  yet  if  the  limita- 
tions of  this  will  are  to  be  supported,  there  is  a  con- 
trivance by  which  any  testator  may  evade  the  law.     The 
trusts  of  a  term  can  be  no  otherwise  limited  in  equity 
than  the  estate  may  be  limited  at  laHv.     It  is  quite  clean 
that  the  testator  could  not  have  attempted  to  carry  hin 
two   objects  into  effect  without  the  machinery  of  the 
term  of  120  years,  determinable  on  the  28  lives,  and  of 
the  term  of  20  years.     Now  if  this  machinery  can  be 
displaced,  if  part  only  be  taken  away,  the  whole  fabric 
must  fall.     If  we  take  away  this  absolute  term  of  20 
years,  the  whole  machinery  must  give  way. 

We  shall,  therefore,  first  apply  ourselves  to  this  ob^ 
jection,  that  the  testator  has  taken  an  absolute  term  of 
20  years  after  lives  in  being,  which  is  not  allowed  by  the 
law.  Every  executory  devise  being,  as  far  as  it  goes, 
a  perpetuity,  and  being  of  late  origin,  introduced,  or 
rather  allowed,  for  the  purpose  of  indulging  testators  in 
the  distribution  of  their  property,  but  within  certain 
limits,  it  is  incumbent  on  a  party  whose  title  depends  on 
it,  to  show  that  it  does  not  exceed  the  limit  allowed.  It 
will  be  for  the  other  side  to  do  this.  What  it  is  proposed 
now  to  do  is,  to  state  to  your  Lordships  the  several  leading 
cases  on  the  subject  of  executory  devises,  and  the  dicta 
of  the  several  Judges ;  and  to  show  your  Lordships 
that  in   no  one  of  these  cases  has  an  absolute  term 
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of  20  yearis  been  allowed.  If  there  be  no  case  in  which 
an  absolute  term  has  been  allowed,  then,  with  submis- 
sion to  your  Lordships,  we  contend  that  the  Appel- 
lant's case  is  proved,  and  that  the  testator  has  exceeded 
the  bounds  allowed  by  law. 

The  earliest  case  which  can  be  usefully  cited,  relating 
to  executory  devises,  is  the  case  of  Matthew  Man- 
ning (e).  Lord  Coke  alludes  to  a  few  earlier  cases  in 
the  Year  Books,  and  some  of  them  before  the  Statute 
of  Wills,  relating  to  lands  which  might  be  devised  by 
custom,  but  they  were  all  cases  of  executory  devises, 
after  a  life  in  being.  The  case  of  Manning  was  an 
executory  bequest  of  a  term  after  a  life  in  being,  and 
Lord  Coke  justified  and  supported  it  on  the  ground 
that  an  executory  devise  after  a  life  in  being  was  good, 
the'  utmost  limit  then  allowed  being  a  life  in  being* 
There  is  an  earlier  case  of  Hinde  v.  Lyon  {f)^  which 
ought  perhaps  to  be  noticed,  but  is  an  executory  devise 
after  one  life  only.  Lampefs  case  (g)  may  also  be 
mentioned  as  confirming,  but  only  as  confirming, 
Manning's  case.  The  case  of  Child  v.  Bailey  (h\ 
which  was  decided  immediately  after  Lord  Coke's  time, 
is  an  authority  the  other  way,  and  although  the  judges 
endeavoured  to  distinguish  it  from  Manning's  and 
Lampefs  cases,  it  is  clear  that  the  cases  were  not  dis- 
tinguishable. It  was  afiirmed  in  the  Exchequer  Chamber 
by  six  of  the  Judges  (i),  and  they  said  they  would  not 
question  Manning's  and  Lampefs  cases,  but  that  they 
would  not  extend  the  doctrine,  and  would  not  apply 
the  doctrine  therein  laid  down,  except  in  cases  exactly 
similar.  The  next  case  is  that  of  Pells  v.  Broom  (*), 
called  by  Lord   Kenyon  the  Magna  Charta  of  this 


(e)  8  Rep.  187. 

(f)  2  Leonard,  1 1 . 

(g)  10  Rep.  4G. 


(A)  Cro.  J  a.  459. 
(1)  Sir  W.  Jones,  15. 
(k)  Cro.  Ja.  590. 
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branch  of  the  law ;  but  all  that  was  decided  there  was 
the  legality  of  an  exedutory  devise  on  a  contingency 
not  exceeding  a  h'fe  in  being,  and  even  this  case  wa^ 
doubted  by  Chief  Baron  Montague,  in  the  Duke  of 
NorfoUcs  case,  to  which  we  shall  advert  immediately. 
The  next  case  is  Sanders  v.  Cornish  (J).  tt  was  a 
case  of  a  term  of  years,  and  we  refer  to  it  to  show  that 
the  Judges  there  endeavoured  to  revive  the  old  doc-^ 
trine,  that  a  possibility  could  not  be  limited  afler  a 
possibility.  The  next  case  is  that  of  Pearse  v.  Reeve  (ni)^ 
in  which  the  Judges  also  stated  their  determination 
not  to  go  further  than  Manning's  case.  The  case  of 
Goring  v.  Bickerstaff  (n)  is  the  next  case,  and  the 
first  case  wherein  the  opinion  of  the  Judges  was  called 
for  respecting  several  lives,  all  in  existence  at  the  same 
time ;  and  the  case  that  comes  next  is  that  of  Snow 
V.  Cuttler  (p).  There  the  Court  seems  rather  to  have* 
retrograded,  and  again  confined  the  rule  to  one  life, 
for  in  that  case  they  would  not  allow  14  years  after  a 
life  in  being,  even  in  reference  to  minority*  Howev^if', 
in  Love  v.  Windham  (/?),  which  is  the  next  case,  the 
Judges  again  allowed  of  several  lives.  In  the  same  year 
the  case  of  fVood  v.  Saunders  (jj)  was  decided,  the  case 
so  much  relied  on  in  the  Duke  of  Norfolk's  case  by 
Chief  Baron  Montague.  The  important  case  of  Taylof* 
r.  Biddal  (r)  is  the  next  in  point  of  date,  and  it  is  th6 
first  authority  that  an  executory  devise  might  be  limited 
after  a  life  in  being,  and  21  years,  in  reference  to 
minority. 

The  Duke  of  Norfolk's  case,  called  the  case  of  perpe- 
tuity, is  the  next(*).   -The  Lord  Chancellor  Notting- 
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(/)  Cro.  Car.  230. 
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(n)  Ibid.  31. 

(o)  I  Levinz.  135. 

Ip)  ^  Keble,  637.  1  Mod.  50. 


(q)  Poll.  35.    2  Swans.  467. 
(r)  2  Mod.  289. 
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ham  was  assisted  by  the  two  Chief  Justices  and  Chief 
Baron,  who  were  against  the  executory  devise ;  the  L^rd 
Chancellor  was  in  favour  of  it ;  and  Lord  Chief  Justice 
North,  who  decided  Taylor  v,  Biddal,  was  one  of  the 
three  Chiefs.  This  case  was  reversed,  after  Lord  Not- 
tingham's death,  by  Lord  North,  then  Lord  Keeper,  but 
was  afterwards  affirmed  by  the  House  of  I^rds,  revers- 
ing Lord  Keeper  North's  decree.  The  next  in  order  is 
that  of  Massenburgh  v.  Ashe  (s) ;  and  the  next  case  in 
point  of  date  is  that  of  Lloyd  v.  Carew  (/)•  Upon  whit 
ground  was  that  case  decided  ?  On  the  ground  of  21 
years  being  allowed  ?  No  ;  but  on  the  ground  that  a  rea* 
so^able  time  was  necessary  to  be  allowed  to  perform  the 
condition,  which  could  not  have  been  executed  in  the 
life  of  the  donor.  The  bill  was  in  the  first  instance 
dismissed,  but  that  decision  was  reversed  in  the  House 
of  Lords.  After  the  case  of  Luddington  v.  Kime  {u)r 
next  in  date  came  a  very  important  case,  which  clearly 
shows  that  the  utmost  then  allowed  was  a  life  or  lives 
in  being.  That  was  the  case  of  Scattertvood  v.  Edge  (v). 
The  Court  held  that  20  or  30  years  was  the  probable 
result  of  taking  lives  in  being,  and  in  the  general  use 
made  of  taking  lives  in  a  family  settlement,  limiting 
one  remainder  after  another,  that  might  be  a  fair  cal- 
culation ;  but  when  you  come  to  talk  of  28  lives,  the 
calculation  must  be,  not  20  or  30  years,  but  50  or  70 
years,  thereby  substituting  years  for  lives. 

The  cases  that  come  next,  are  Marks  v.  Marks  (x), 
and  Gore  v.  Gore  (y\  and  Maddox  v.  Staines  («),  and 
Stephens  v.  Stephens  (a),  which  last  was  decided  by  Lord 
Hardwicke,  as  Chief  Justice,  and  Lord  Talbot,  as  Lord 


(5)  1  Vern.  234  &  304. 
\t)  Pre.  in  Chan.  72,  and  Show- 
cr*8  Cases  in  Pari.  137. 
(m)  Ld.  Raym.  203—7. 
(r)  2  Salkeid,  22[^. 


(x)  10  Mod.  419. 

(y)  2  P.  Williams,  38.  63. 

(z)  Ibid.  422. 

{a)  Ca.  Temp.  Talb.  228. 
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Chancellor;  and  which  Lord  Talbot  hoped  would  be  a  1833. 
eading  case  in  the  decision  of  all  questions  of  this  kind.  cadell 
GumeU  v.  fVood  (h)  is  the  next  case,  and  in  that  it  is  ,^  «'• 
quite  clear  what  Lord  Chief  Justice  Willes  meant,  taking  and  others. 
the  whole  of  his  judgment  together,  for  when  the  cases 
alluded  to  by  him  are  Stephens  v.  Stephens^  and  Taylor 
V.  Biddal,  and  we  have  the  authority  of  Lord  Hard- 
wicke  that  before  Stephens  v.  Stephens^  Tat/lor. v.  Biddal 
was  the  only  case,  it  is  clear  he  must  have  intended 
the  21  years  in  reference  to  minority :  and  he  says,  exe- 
cutory devises  are  in  wills  what  contingent  remainders 
are  in  settlements ;  and,  by  what  he  says  in  another 
part  of  his  judgment,  he  means  that  in  respect  of  a  con- 
tingent remainder,  when  the  contingency  happens,  it 
vests  in  the  remainder-man,  but  he  cannot  alienate  until 
he  attains  2L  But  in  respect  of  executory  devises, 
which  were  taken  from  contingent  remainders,  the  vest- 
ing, as  well  as  the  power  of  alienation,  may  be  sus- 
pended until  the  devisee  attains- 2  L  From  the  case  of 
Sheffield  v.  Lord  Orrery  (c),  another  case  decided  by 
Lord  Hardwicke  as  Lord  Chancellor,  it  appears  that 
Lord  Hardwicke  thought  that  the  21  years  must  be  in 
reference  to  minority,  which  was  the  exact  point  which 
he  decided  in  Stephens  v.  Stephens.  In  the  same  year  (rf) 
the  case  of  Gulliver  y.  JVicket  was  decided  in  the 
King's  Bench  (e).  The  limitation  there,  no  doubt, 
was  a  contingent  remainder,  and  in  reference  to  the 
devise,  and  taking  the  whole  of  what  is  said  by  the 
Chief  Justice,  it  must  be  intended,  that  speaking  of  21 
years,  he  referred  such  time  to  minority ;  but  at  all 
events,  the  most  that  can  be  said,  is,  that  this  case  left 
the  question  the  same  as  it  was  before.     Then  came  the 


(Jbi)  Willes,  a  13.  (d)  1745. 

(c)  3  Atkins,  382.  (e)  i  Wilson,  105. 
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case  of  Bullock  v.  Stonei  (/),  a  very  important  case,  as 
it  shows  that  Lord  Hardwicke  retained  the  same  opi- 
nion which  he  entertained  in  the  preceding  cases. 
Goodman  v.  Goodright(g),  is  the  next  case,  in  the  Court 
of  King's  Bench :  it  is  unnecessary  to  state  the  facts^ 
but  merely  to  refer  your  Lordships  to  what  Lord 
Mansfield  said.  In  Michaelmas  Term  in  the  same 
year  was  decided  the  important  case  of  The  Duki 
of  Marlborough  v.  Godolphin  (A),  by  which  it  appears 
that  Lord  Northington  entertained  the  same  opinion  as 
Lord  Talbot  and  Lord  Hardwicke  did,  that  a  term  of 
21  years  was  not  a  term  in  gross.  That  case  came 
before  this  House,  and  the  same  doctrine  is  laid  down 
in  the  printed  case  for  the  Respondent^  signed  by  Mr. 
York  and  other  eminent  counsel,  and  is  not  contra* 
dieted  by  the  reasons  on  the  other  side  (i).  The  next 
case  that  occurred,  after  that  of  Doe  v.  Fonnereau  (i), 
is  the  case  of  Heath  v.  Heath  (J),  decided  by  Lord 
Thurlow.  Is  not  that  an  actual  case  of  minority  ?  Is 
it  anything  more  than  what  might  be  effected  by  legal 
limitations?  A  h'mitation  to  Edward  Heath  for  life,  with 
remainder  to  his  son  in  tail,  with  remainder  to  William 
Heath  in  fee.     It  is  in  effect  that  it  is  a  devise  to 

• 

Edward  Heath  in  fee,  but  if  he  should  die  without 
leaving  a  son  at  his  death,  capable  of  alienating,  it  should 
then  go  over.  Our  proposition  is,  that  the  term  is  not 
an  absolute  term  of  S 1  years ;  that  it  has  in  all  cases 
reference  to  infancy,  and  all  that  that  case  decides  is, 
that  it  is  not  necessary  that  the  infancy  or  minority 
should  be  that  of  the  party  to  take,  or  the  party 
from  whom  it  is  taken.  The  case  of  Jee  v.  Audley  (fw), 
decided  by  Lord  Kenyon,  as   Master  of   the   Rolls, 

(J)  3  Vesey,  sen.,  521.  (i)  3  Bro.  Pari.  Cases,  245. 

(or)  2  Burr.  874.  \k)  Douglas,  470  &  490. 

(/i)  1   Eden's  Reports,  404,  &     (/)  1  Bro.  Ch.  Ca.  147. 
418.  (w)  1  Cox,  324. 
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must  have  been  erroneously  decided,  if  this  term  oF 
21  years  be  an  absolute  term,  and  so  must  have  been 
the  case  of  Routiedge  v.  Dorrell(n)j  before  Lord 
Alvanley,  as  Master  of  the  Rolls;  because  if  there 
may  be  an  absolute  term  of  21  years,  the  testator's 
daughter*  might  have  appointed  to  issue  bom  within 
the  21  years  after  her  death,  but  it  was  decided  other- 
wise. The  next  case  of  Long  v.  Blackall  (o),  is  most 
important,  as  it  contains  the  opinion  of  Lord  Kenyon, 
distinctly  laid  down,  as  to  the  length  to  which  executory 
devises  can  extend.  That  case  is  also  important,  as 
being  the  first  that  allowed  the  time  for  periods  of  ges- 
tation at  both  ends  of  the  term.  Two  years  afterwards 
the  case  Thellusson  v.  fVoodford  (p)j  came  on  to  be  heard 
before  Lord  Loughborough  in  the  Court  of  Chancery, 
assisted  by  the  Master  of  the  Rolls  (Lord  Alvanley), 
and  Justices  Lawrence  and  BuUer.  In  that  case  the 
exact  question  did  not  arise,  for  there  was  no  term  of 
21  years ;  it  was  merely  a  case  of  lives  in  being.  But 
Lord  Alvanley  being  afraid,  from  what  Mr.  Justice 
BuUer  had  said,  that  it  might  be  inferred  that  the  21 
years  might  be  an  absolute  term,  without  reference  to 
minority,  in  giving  judgment,  expressed  himself  decid- 
edly to  the  coutrary  (g).  When  that  case  came  after- 
wards before  this  House,  the  Judges  attended,  and  Lord 
Chief  Baron  Macdonald  delivered  their  opinion,  and  in 
expressing  that  opinion,  and  referring  to  Lord  Notting- 
ham's judgment  in  the  Duke  of  Norfolk^ s  case,  he  says, 
With  an  easy  interpretation,  we  find  from  Lord  Not- 
tingham what  that  tendency  to  a  pei*petuity  is,  which 
the  policy  of  the  law  has  considered  as  a  public  incon- 
venience, namely,  where  an  executory  devise  would 
have  the  effect  of  making  lands  unalienable  beyond  the 
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'*  time  at  which  one  in  remainder  would  attain  his  age 
'^  of  21  years,  if  he  were  not  bom  when  the  limitations 
**  were  executed."  (11  Ves.  135.)  And  again,  he  says, 
(p.  143),  **  The  established  length  of  time  during  which 
*'  the  vesting  may  be  suspended,  is  during  a  life  or  lives 
'*  in  being,  the  period  of  gestation,  and  the  infancy  of 
*'  such  posthumous  child.''  And  Lord  Eldon,  in  the 
same  case  (p.  I4f6\  expresses  himself  to  the  like  effect, 
all  strongly  implying,  that  if  there  be  a  term  added  after 
lives  in  being,  it  must  be  with  reference  to  minority. 

But  your  Lordships  may  see  the  opinion  of  Lord 
Eldon  more  clearly  expressed  in  the  case  of  Griffiths 
v.  Vere  (r) ;  that  opinion  most  clearly  implies  that  the 
term  of  21  years  is  not  an  absolute  term,  but  qualified  and 
referable  to  infancy.  In  the  case  o( Crook  v.  Devands(s\ 
also  before  Lord  Eldon,  it  was  decided  that  a  limitation, 
to  take  effect  at  the  expiration  of  30  years  from  the 
testator's  decease,  was  too  remote ;  and  in  the  case  of 
Lade  v.  Holford  (Jt)  the  suspense  of  property  for  26 
years  was  held  too  remote ;  and  in  Proctor  v.  The  Bishop 
of  Bath  and  fVells  (w),  the  possible  suspense  of  pro- 
perty for  24  years  was  held  too  remote. 

Let  us  next  proceed  to  the  important  case  of  Beard 
v.  Westcott  (.r).  That  case  came  on  before  Sir  W.  Grant, 
Master  of  the  Rolls ;  he  sent  it  to  the  Judges  of  the 
Court  of  Common  Pleas,  who  returned  a  certificate  in 
1810.  The  effect  of  that  certificate,  if  not  over-ruled, 
was  to  allow  an  absolute  term  of  21  years.  Sir 
W.  Grant  was  not  satisfied  with  that  certificate,  and 
entertaining  the  same  opinion  as  his  predecessor.  Lord 
Alvanley,  as  to  the  absolute  term  of  21  years,  he  sent 
the  case  back  to  the  Court  of  Common  Pleas,  particularly 


(r)  9  Vesey,  131. 
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putting  the  question  to  the  Judges.  They  returned 
a  certificate  (^)  in  1813,  confirming  their  former  deter* 
mination,  and  thereby  establishing  the  validity  of  an 
absolute  term  of  21  years.  Between  these  two  certi- 
ficates the  point  was  most  ably  discussed  by  a  very 
learned  and  able  writer,  who  was  against  the  validity  of 
the  absolute  term  of  2 1  years.  The  case  came  on  after- 
wards before  Lord  Eldon,  Chancellor,  who  not  being 
satisfied  with  the  certificates,  sent  the  case  to  the  Judges 
of  the  Court  of  King's  Bench  for  their  opinion.  The 
Judges  of  the  Court  of  King's  Bench  differed  from  the 
Judges  of  the  Court  of  Common  Pleas,  and  returned 
a  certificate  (s)  that  the  devises  over  were  void,  thereby 
confirming  the  opinions  of  Lords  Talbot,  Hardwicke, 
Northington,  Mansfield,  Kenyon  and  Alvanley,  that 
the  term  was  not  an  absolute  teim,  but  referred  to 
minority.  The  case  came  on  again  upon  that  certifi- 
cate (a)  before  Lord  Eldon,  and  it  was  objected  to  the 
certificate,  that  it  did  not  contain  a  sufficient  answer  to 
the  case,  and  that  it  could  not  be  collected  from  it, 
whether  the  circumstance,  that  the  limitations  were 
to  take  effect  at  the  end  of  a  term  of  21  years,  without 
reference  to  the  infancy  of  the  person  intended  to  take, 
created  such  a  suspense  in  the  vesting  as  to  render  the 
limitations  void.  But  Lord  Eldon  said  it  was  impos- 
sible that  the  Court  of  King's  Bench  should  not  have 
considered  that  point.  The  certificate  afforded  a  sub- 
stantial answer  to  the  questions  put,  and  the  inclination 
of  his  own  opinion  was,  that  the  Court  of  King's  Bench 
was  right.  The  question  therefore,  as  it  appears  to  us> 
is  decided  by  all  these  cases.  There  is  not  a  single  case 
•that  can  be  adduced  where  an  absolute  term  has  been 
allowed  after  a  life  or  lives.  These  decisions,  and  the 
dicta  of  all  the  learned  Judges  to  whom  we  have  referred, 

(^)  5  Taunton,  392.  406.  (z)  5  Barn.  &  Aid.  814. 

(a)  I  Turn.  &  Russ.  35. 
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establish  the  conti^aiy,  and  that  the  term  must  be  re- 
ferable  to  minority. 

Now  with  respect  to  the  text  writers,  and  first  in 
respect  of  Mr.  Feame,  the  passage  in  his  book  may 
probably  be  cited  to  induce  your  Lordships  to  think 
that  it  was  his  o^nion  that  an  absolute  term  of  21  yean 
was  allowed  (b).  But  we  submit,  that  the  whole  of  his 
reasoning  on  the  point,  and  the  cases  which  he  refers  to 
as  illustrations,  warrant  the  contrary  inference,  which 
is,  that  the  period  of  21  years,  which  he  states  to  be  the 
utmost  limit  afler  a  life  or  lives  in  being,  for  deferring 
the  vesting  of  the  estate,  has  reference  to  infancy.  The 
late  Mr.  Cruise,  in  the  sixth  volume  (c)  of  his  Digest, 
and  Mr.  Justice  Biackstone,  in  the  second  volume  (d)  of 
his  Commentaries,  have  also  laid  down,  that  the  utmost 
length  that  has  been  allowed  for  the  contingency  of  an 
executory  devise,  is  that  of  a  life  or  lives  in  being,  and  21 
years  afterwards.  From  the  reasoning  of  these  writers, 
and  the  cases  cited  by  them,  we  are  entitled  to  con- 
clude, that  they  did  not  mean  the  21  years  as  an  abso- 
lute term.  Now  if  the  term  of  20  years  cannot  be  an 
absolute  term,  if  the  testator  has  exceeded  the  limits 
allowed  by  taking  this  term,  then  the  whole  machinery 
must,  as  we  conceive,  fall  to  the  ground.  In  Lade  v. 
Holford  the  whole  was  considered  bad,  and  there  was 
no  modelling  of  it ;  so  also  it  was  held  in  Crooke  v.  J%- 
vandsj  already  cited,  in  Ware  v.  Polhill  (e),  in  Lord 
Southampton  y.  The  Marquis  of  Hertford  {f)j  and  in 
Marshall  v.  Hollffway  (g).  If,  then,  the  term  of  20 
years  be  cut  off,  the  consequence  will  be,  that  there  will 
be  persons  in  esse^  and  willing  to  take  if  they  could  b^ 
allowed  to  do  so  by  law,  during  the  term  of  20  years. 
But  they  cannot  take  during  that  term,  because  it  is 
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Toid,  and  yet  the  gift  over  cannot  be  accelerated,  be- 
cause the  testator  has  said  that  no  person  shall  take  the 
estate  as  purchaser  until  the  expiration  of  that  term, 
and  your  Lordships  would  not  violate  the  testator's  in- 
tentions. There  is  one  period  of  time,  composed  of 
both  terms,  upon  which  the  testator  says,  certain  trusts 
are  to  arise.  That  period  exceeds  the  boundary  allowed 
by  the  law,  and  therefore  all  the  trusts  must  fail.  After 
the  cases  of  Goring  v.  Bickerstaff  and  Thelluson  v. 
fVoodfordj  there  can  be  no  doubt  that  the  vesting  of 
propeity  can  be  suspended  for  any  number  of  lives,  with 
this  qualification  annexed  by  Lord  Chief  Baron  Mac- 
donald  and  Lord  Eldon,  that  they  are  not  to  exceed 
that  number  to  which  testimony  can  be  applied  to  de- 
termine when  the  survivor  of  the  lives  dropped.  Is  that 
the  case  here?  Of  the  28  lives,  21  are  altogether  un<* 
connected  with  the  parties  or  the  testator,  all  young 
and  unsettled  in  life.  These  21  persons  may  go  all 
over  the  world,  to  the  East  and  West  Indies,  to  North 
and  South  America,  and  how  could  it  be  possible  in 
such  a  case  to  determine  when  the  survivor  dropped. 
But  the  purposes  also  for  which  the  lives  are  taken  must 
be  legal.  In  Thellwson  v.  [Voodford,  they  were  taken 
for  the  purpose  of  accumulation,  such  purposes  being 
then  legal.  But  what  are  the  lives  here  taken  for? 
For  the  purpose  of  supporting  limitations  void  at  law. 
The  testator  is  guilty  of  a  fraud  upon  the  rule  of  law  by 
the  use  he  has  made  of  the  28  lives ;  for  it  is  a  maxim 
of  law,  that  that  which  cannot  be  done  directly,  cannot 
be  done  indirectly.  But  it  is  said  that  the  exility  of 
the  interests,  viz.  120  years,  determinable  on  lives  and 
20  years  afterwards,  out  of  which  the  trusts  are  to  arise, 
privileges  the  trusts  declared  at  this  period  of  time; 
but  in  referring  to  perpetuity,  limitations  are  to  be 
considered  according  to  their  legal  effect,  and  not 
by   the   quantity  of  interests  out  of  which  they  are 
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to  arise ;  otherwise  limitations  held  good  in  one  case 
would  be  considered  bad  in  another. 

The  term  of  120  years  is  as  vicious  as  the  term  of  20 
years  is  illegal,  and  the  trusts  declared  of  both  are  void; 
and  so  also  are  the  ulterior  trusts ; — the  direction  to 
convey  the  inheritance  from  and  after  the  expiration  of 
the  terms.  All  the  limitations  therefore  being  void* 
why  should  the  trust  for  accumulation  be  retained? 
The  accumulation  was  directed  for  purposes  not  allowed 
by  the  law,  then  why  continue  the  accumulation  ?  The 
heir-at-law  and  next  of  kin  have  a  right  to  determine 
it.  The  point  which  arises  between  them  is  this ;  the 
personal  estate  is  directed  to  be  laid  out  in  the  purchase 
of  lands,  to  be  settled  to  certain  uses,  which  we  hold  to 
be  illegal.  The  purpose  and  object  the  testator  had  in 
view  is  not,  and  it  cannot  be,  accomplished.  Then 
what  superior  right  or  equity  has  the  heir-at-law  over 
the  next  of  kin  to  ask  the  Court  that  the  property* 
legally  belonging  to  the  next  of  kin,  dedicated  by  the 
testator  for  purposes  which  cannot  be  eflfected,- should 
belong  to  him  ?  Where,  in  the  will,  has  the  testator 
shown  a  preference  to  his  heir-at-law  over  his  next  of 
kin  ?  The  case  of  Tregonwell  v.  Sydenham  (Ji\  is  in 
point  of  principle  in  favour  of  the  next  of  kin.  It  was 
decided  there  that  the  heir-at-law  was  entitled  to  all  that 
was  viciously  given.  Why  ?  Because  his  right  must  be 
defeated  by  a  valid  disposition.  Is  not  the  same  principle 
to  be  applied  in  case  of  personal  estate  and  next  of 
kin.  Every  thing  belongs  to  the  next  of  kin  in  like 
manner  as  to  the  heir-at-law,  that  is  not  taken  away  by 
valid  disposition ;  here  nothing  is  taken  away  by  valid 
disposition.  The  personal  estate  must  therefore  be 
considered  as  undisposed  of,  and  therefore  belongs  to 
the  next  of  kin. 


(Ji)  3  Dow,  194. 
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The  further  consideration  of  the  case  was  then  ad^ 
turned,  and  not  resumed  until  the  session  of  1833, 
when  Mr.  Preston  and  Mr.  WUbraham.  for  the  Respon- 
ients,  argued  to  the  following  effect,  in  support  of  the 
iecree  below : — 

The  most  eminent  conveyancers  and  text  writers 
tiever  doubted,  as  appeared  from  their  drafts  of  settle- 
nent  and  published  writings,  that  21  years  after  a  life 
)r  any  number  of  lives  in  being,  might  be  taken  as  an 
ibsolute  term.  If  any  man  studied  this  subject  more 
liligently  than  another,  it  was  Mr.  Feame,  who,  on 
lecount  of  his  profound  study  and  knowledge  of  it, 
Mfas  more  consulted  than  any  man  of  his  time.  In  his 
book  on  Executory  Devises,  he  sayis,  "  this  privilege  of 
'*  executory  devises,  which  exempts  them  from  being 
barred  or  destroyed,  is  the  foundation  of  an  invariable 
rule  with  respect  to  the  contingency  upon  which  an 
estate  of  this  ^ort  is  permitted  to  take  effect,  which 
is,  that  such  contingency  must  happen  within  a  short 
space  of  time,  such  as  a  life  in  being,  and  some  few 
years  after  (i)."  Having  then  stated  some  decided 
»8es,  and  among  them  the  cases  of  Lloyd  v.  Carew, 
ind  Marks  v.  Marks,  in  illustration  of  the  rule,  Mr. 
Feame  adds,  **  the  limitations  in  the  last  two  cited 
cases,  were  confined  to  vest  within  a  certain  number 
of  months  after  the  end  of  a  life  in  being.  But 
these  are  not  the  utmost  limits  for  executory  devises, 
for  the  Courts  have  gone  so  far  as  to  admit  of  execu- 
tory devises,  limited  to  vest  within  a  compass  of  21 
years  after  the  period  of  a  life  in  being  (j),**  and 
igain  he  says,  (p.  438),  ''  more  instances  of  the  esta- 
blished limits  of  executory  devises  will  be  given  in 
the  sequel,  &c.,  only  I  shall  observe,  in  this  place, 
that  the  law  appears  to  be  now  settled,  that  an  execu- 
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**  tory  devise,  either  of  a  real  op  personal  estate,  which 
^*  must,  in  the  nature  of  the  limitation,  vest  within  21 
years  after  the  period  of  a  life  in  being,  is  good,  and 
this  appears  to  be  the  longest  period  yet  allowed  for 
the  vesting  of  such  estates."  Mr.  Butler,  in  his 
notes  to  these  passages,  examines  t'ecent  decisions  in 
support  of  the  doctrines  laid  down ;  and  it  may  be  taken 
as  a  proof  of  his  agreeing  with  Mr.  Feame,  that  he, 
after  citing  the  words  of  Lord  Alvanley,  in  Thellusson 
V.  fVood/ordf  adds^  *^  But  in  the  subsequent  case  of 
Beard  v.  JVestcott  (k),  it  was  held,  that  an  executory 
devise  was  good,  though  it  was  not  to  take  effbct  till 
^  the  end  of  an  absolute  term  of  21  years  after  a  life  in 
*'  being,  at  the  death  of  the  testator,  without  reference 
^  to  the  infancy  of  the  person  who  was  to  take.**  In 
his  and  Mr.  Hargrave's  edition  of  Coke  upon  Littleton, 
in  commenting  upon  the  Duke  of  NotfoWs  case,  he 
says  (/),  '*  the  next  advance  in  limitations  of  this  nature 
was,  to  extend  them  to  a  period  within  the  compass 
of  one  or  more  life  or  lives  in  being,  and  21  yean 
after."  That  was  the  opinion  of  Mr.  Butler,  writing 
to  the  public  ;  he  also  was  much  consulted  in  this 
branch  of  legal  learning,  and  he  had  the  largest,  collec- 
tion of  manuscript  precedents  of  any  man  living,  some 
of  which  contained  limitations  to  the  same  effect.  The 
same  opinion  was  expressed  by  Mr.  Sanders,  in  his  book 
on  Uses  {m)j  by  Mr.  Justice  Blackstone  (n),  Mr.  Wood- 
deson  (o),  and  Mr.  Cruise  (;?),  without  any  restriction 
or  qualification  as  to  the  minority  of  any  one.  All  the 
text  books  have  been  examined,  and  not  one  passage  is 
found  in  any  one  of  them  containing  a  contrary  doctrine. 
The  Judges,  the  sages  of  the  law,  are  as  uniform  as 
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the  text  writers,  in  the  assertion  of  the  principles  on 
which  the  decree  of  the  Couit  below  is  founded.  In 
the  case  of  Stanley  v.  Leigh  (q)j  Sir  Joseph  Jekyll 
enters  into  the  doctrine  of  perpetuities,  and  what  he 
there  says  is  a  sufficient  answer  to  more  than  one  of  the 
objections  made  to  the  limitations  in  the  present  case. 
Let  us  see/'  he  says,  ^'  what  a  perpetuity  is.  A  per- 
petuity, as  it  is  a  legal  word,  or  term  of  art,  is  the 
limiting  an  estate,  either  of  inheritance  or  for  years, 
**  in  such  manner  as  would  render  it  unalienable  longer 
<*  than  for  a  life  or  lives  in  being  at  the  3ame  time,  apd 
''  some  short  or  reasonable  time  after,"  &c.  After  show- 
ing the  mischiefs  arising  from  estates  remaining  a  long 
time  unalienable,  he  goes  on  to  repudiate  the  old  distinc- 
tion in  the  doctrine  of  perpetuities  between  limitations  of 
fee-simple  and  of  terms  of  years,  and  cites,  with  appro* 
bation,  what  Lord  Nottingham  said  on  the  same  subject 
in  the  Duke  of  Norfolk's  case  :  '*  It  is  objected,"  he  says, 
(p.  690),  "  that  the  devisor  intended  a  perpetuity,  and 
''  such  intention  will  make  the  limitations  void.  Suppos- 
^*  ing  the  devisor  did  intend  a  perpetuity,  it  would  be 
^'  Tery  strange,  if,  for  that  reason  only,  the  law  should 
make  those  limitations  void  ;  for  if  they  do  not  really 
tend  to  a  perpetuity,  the  bounds  which  the  law  has 
*'  set  to  devises  or  limitations  for  years  are  not  trans- 
gressed, nor  any  of  its  rules  violated;  so  that  the 
intention  is  vain,  and  ought  to  have  no  operation  at 
all."  Most,  if  not  all  of  the  cases  cited  and  exa- 
mined by  the  counsel  for  the  Appellant  support  the 
limitations  of  the  will  in  the  present  case,  and  it,  there- 
fore, becomes  material  to  examine  them  once  mor^,  and 
see  what  was  the  foundation  of  the  decisions  in  them. 
Lord  Chief  Justice  Willes,  in  the  case  of  Good  title  v. 
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Wood,  says,  that  *^  of  late  years  the  doctrine  of  execu- 
tory devises  has  been  settled ;  they  have  been  con- 
sidered, not  as  possibilities,  but  as^  certain  estates  and 
interests,  and  resembled  to  contingent  remainders  in 
'*  all  other  respects,  only  they  have  been  put  under  re- 
*^  straints,  to  prevent  perpetuities;  as  first,  it  was  held 
^'  that  the  contingency  must  happen  withia  a  life  in 
'*  being,  &c. ;  and  the  rule  has  in  many  instances  been 
"  extended  to  21  years  after  the  death  of  a  person  in 
being,  as  in  that  case,  likewise,  there  is  no  danger  of  a 
perpetuity"  (r).  In  the  case  of  Blandford  v.  Thacke* 
raU(s)^  Lord  Loughborough,  then  Chancellor,  in  his 
judgment,  says,  that  the  wisdom  of  the  law  has  fixed 
the  time  (of  suspension),  which  is  21  years  after  lives 
in  being;  up  to  that  time  you  may  have  as  many 
springing  uses  as  you  please.  You  may  give  a  legacy 
to  the  grandson  of  A.  bom  in  the  life  of  A.  It 
is  a  good  description  of  the  legatee,  'and  he  would 
take  within  21  years  after  the  life  of  the  person  in 
being.  The  rule  of  law  admits  of  14  years  (the  period 
of  suspension  in  that  case)  after  the  termination  of  lives 
in  being,  and  goes  to  21  years.  The  rule  continued  to 
be  so  understood  in  Mr.  Justice  BuUer  s  time ;  and  he, 
in  the  case  of  Thellusson  v.  Woodford  (f)^  says  the  rule, 
allowing  any  number  of  lives  in  being,  a  reasonable  time 
of  gestation,  and  2 1  years,  is  now  the  clear  law,  that  has 
been  settled  and  followed  for  ages,  and  we  cannot  shake 
that  rule  without  shaking  the  foundation  of  the  law. 
The  same  learned  Judge,  in  another  part  of  his  judgment 
in  the  same  case,  observes  (u),  that  *^  the  number  of  con- 
tingencies is  not  material,  if  they  are  to  happen 
within  the  limits  allowed  by  law,  &c»  The  21  years 
'^  are  allowed  because    the   law  considers  that  time 
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**  reasonable."  Lord  Alvanley,  in  delivering  his  opinion 
in  the  same  case  (v),  says  that  "  by  the  Duke  of  Nor- 
*^  /oik's  case  it  was  clearly  decided  that  every  executory 
devise  is  good,  that  does  not  tend  to  a  perpetuity,  the 
meaning  of  which  is,  that  every  executory  devise  is 
good,  that  does  not  tend  to  make  an  estate  unalienable 
beyond  the  period  aUowed  by  law  as  to  legal  estates, 
which  could  not  be  protected  beyond  the  time  at 
which  the  remainder-man,  who  was  not  in  existence 
**  at  the  time  of  the  limitation  of  the  estate,  would 
*^  arrive  at  the  age  of  maturity."  A  little  further 
on  is  the  passage  on  which  so  much  reliance  is  placed 
on  the  other  side.  It  is  this :  *'  As  to  the  period 
**  of  21  years,  &c.,  nor,  with  submission  to  the  learned 
^*  Judge  (BuUer),  who  immediately  preceded  me,  has 
it  ever  been  considered  as  a  term  that  may  at  all 
events  be  added  to  such  executory  devise  or  trust. 
I  have  only  found  this  dictum^  that  estates  may  be 
^'  unalienable  for  lives  in  being,  and  21  years,  merely 
''  because  a  life  may  be  an  infant,  or  en  ventre  samere.** 
Was  it  fair  in  that  learned  Judge  to  utter  such  a  state- 
ment in  the  face  of  so  many  authorities  to  the  contrary? 
Could  he  have  read  Mr.  Butler's  or  Mr.  Feame's 
books  ?  The  reporter  ought  not  to  have  taken  notice  of 
such  a  dictum. — (The  Lord  Chancellor :  Do  you  think, 
Mr.  Preston,  that  a  reporter  has  a  right  to  supply  or  sup- 
press any  part  of  a  judgment  ? — Mr.  Preston  :  I  think 
a  reporter  has  a  discreet  duty  to  perform ;  and  if 
I  were  the  reporter  of  that  case,  I  would  not  give 
that  part  of  Lord  Alvanley's  opinion). 

The  next  case  cited  against  us  is  that  of  Jee  v.  Aud- 
lof  (w),  which  was  decided  by  Lord  Kenyon,  then 
Master  of  the  Rolls,  and  the  most  -profound  property 
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lawyer  of  his  time.  He  and  Lord  Ashburtbn  used  to 
compare  notes  of  cases  and  decisions.  They  were  both 
bred  in  the  same  way,  one  with  his  father,  a  solicitor  at 
Ashburton,  the  other  also  in  a  solicitor's  office.  He  ob- 
serves, in  his  judgment  in  that  case,  tiiat  ^'  the  limitations 
of  personal  estates  are  void,  unless  they  netfessarily 
vest  within  a  lifeor  lives  in  being,  and  21  years,  or  9  or 
10  months  afterwards.  This  has  been  sanctioned  by 
the  opinion  of  Judges  of  all  times,  from  the  time  of  the 
Duke  of  Norfolk's  case  to  the  present.  It  is  grown 
reverend  by  age,  and  is  not  to  be  broken  in  upon.'' 
Next  comes  the  case  of  Roe  v.  Jeffery  (s\  in  which 
Lord  Kenyon,  then  Lord  Chief  Justice,  in  delivering 
the  opinion  of  the  Court  of  King's  Bench,  says. 
Nothing  can  be  clearer  in  point  of  law,  than  that,  if 
an  estate  be  given  to  ^.  in  fee,  and,  by  way  of  execu«- 
tory  devise,  an  estate  be  given  over,  which  may  take 
place  within  a  life  or  lives  in  being,  and  2 1  years,  and 
the  portion  of  a  year  afterwards,  the  latter  is  good  by 
way  of  executory  devise."  Lord  Eldon,  in  the  dase 
of  The  Countess  of  Lincoln  v.  the  Duke  of  Newcastle  iy\ 
on  appeal  in  the  House  of  Lords,  says,  '^  If  the  limita- 
tion had  been  to  such  son,  at  the  age  of  21,  as  would 
be  entitled  to  the  trust  in  possession  of  the  real 
estates,  as  the  son  must  attain  the  age  of  21  within 
21  years  after  the  expiration  of  the  life  of  his  father, 
allowing  the  period  of  gestation,  that  limitation  would 
be  within  the  limits  permitted  to  executory  devise." 
His  Lordship,  giving  his  judgment  as  Lord  Chancellor, 
in  the  case  of  Griffiths  v.  Vere  (z\  more  than  once 
expresses  himself  to  the  efiect,  that  by  executory  devise 
an  estate  may  be  prevented  from  vesting  for  a  life  of 
lives  in  being  and  21  years,  with  an  addition  at  the  end 
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for  the  period  of  gestatioiii     That  was  the  fettled  law       isss. 
before  the  casie  of  Long  v.  Blackali.  in  which  it  was      ^""^ 
settled,  that  a  period  for  gestation  might  be  allowed,  v. 

both  at  the  begitining  and  end  of  the  term.  In  no  case  and  ttbm. 
has  Lord  Eldon,  or  any  other  Judge^  except  Lord 
Alvanley,  said  that  the  term  was  to  be  taken  with  refel> 
eoce  to  infancy.  The  next  case  of  authority  was  that  of 
Beard  v.  fVestcott  (a).  The  marginal  note  to  the  report 
of  that  case  may  mislead,  and  therefore  the  case  itself, 
and  the  certificates  from  the  Courts  of  Common  Pleas 
and  King's  Bench  must  be  looked  to»  The  Judges  of 
the  Court  of  Common  Pleas^  who  certified  in  the  first 
argument,  were  Sir  James  Mansfield,  Mr*  Justice  LaW'- 
rence  (both  complete  on  this  subject),  Mr.  Justice 
Heath,  who  had  been  a  Conveyancing  counsel^  and 
answered  numbers  of  cases,  and  Mr.  Justice  Chambre. 
Sir  Vicary  Gibbs,  who  succeeded  Mn  Justice  Lawrence 
on  the  Bench,  heard  the  second  argument,  and  signed  the 
second  certificate.  Lord  Eldon  sent  the  case  afterwards 
to  the  Court  of  King's  Bench,  and  the  certificate  of  the 
Judges  there  is  reconcileable  with  those  sent  by  the 
Court  of  Common  Pleas^  and  with  all  the  authorities, 
and  with  the  principle  for  which  we  contend  in  this 
€ase»  The  unprepared  expression  of  Lord  Alvanley  has 
not  availed  to  discourage  conveyancers  from  inserting  in 
devises  a  term  of  2 1  years,  without  reference  to  infancy. 
Upon  the  authority  of  the  cases  already  cited,  and  of 
several  others,  equally  applicable,  it  is  submitted^  that 
no  estate  or  interest,  given  by  this  will;  is  open  to  the 
objection  of  transgressing  the  rules  of  law  against  per- 
petuities. The  period  of  accumulation  is  restricted  to 
a  term  of  21  years,  from  the  testators  death,  and  an 
accumulation  during  that  period,  is  warranted  by  the 
rules  of  law,  and  is  consistent  with  the  provisions  of  the 

(a)  5  Taml.  394 ;  and  5  B.  k  Aid.  801. 
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Statute  {b).  Every  contingent  or  future  interest  given, 
is  so  limited,  that  it  must  vest,  or  fail  of  eflfect,  within 
20  years  from  the  death  of  the  survivor  of  the  Kves  in 
being  at  the  date  of  the  will.  The  rule  of  law  against 
perpetuities  allows,/  as  has  been  shown,  of  a  suspense  of 
the  time  of  vesting  for  a  life  or  lives  in  being,  and  a 
further  period  of  2 1  years,  and  in  some  cases  for  a  period 
and  even  two  periods  of  gestation,  in  addition.  As  the 
rule  of  law  is  not  transgressed,  but  its  limits  are  observed 
by  the  testator,  no  argument  of  fraud  on  the  rule,  or  of 
inconvenience,  from  the  application  of  the  rule,  is  entitled 
to  any  weight  in  a  court  of  justice.  It  is  the  province 
of  the  Legislature,  and  not  of  this  House,  sitting  as 
a  court  of  justice,  to  reform  the  law,  if  it  admits  o£  an 
inconvenience.  If  your  Lordships  were  to  legislate 
anew  on  this  subject,  no  man  could  frame  a  new  rule  to 
be  substituted  for  the  one  which  is  established  by  the 
wisdom  of  ages,  which  is  a  fair  deduction  from  reason 
and  authority,  and  productive  of  no  mischief  whatsoever, 
llie  rules  of  law  relating  to  property  are  simple,  and 
may  be  easily  learned,  if  they  be  adhered  to,  and  not 
altered  ;  it  is  when  they  are  not  adhered  to  that  the  diffi- 
culty in  learning  them  arises.  The  argument  against  this 
will  is,  that  it  is  a  fraud  on  the  rules  of  law ;  the  same 
arguments  were  used  against  Mr.  Thellusson's  will.  An 
Act  of  Parliament  was  passed  to  restrain  accumulation  to 
31  years.  The  period  for  accumulation  in  that  Act  is 
adopted  in  this  will.  The  limitations  after  that  period  for 
a  number  olT  lives  in  being,  and  20  years  afterwards,  is  no 
fraud  on  the  law,  because  the  law  allows  even  21  years. 
There  can  be  no  objection  to  the  number  of  lives; 
and  if  the  limitations  were  confined  to  them,  there 
would  be  no  question  of  their  validity.  The  objection  to 
Thellusson's  will  was  not  to  the  number  of  lives,  which 
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were  nine,  but  to  the  accumulation ;  so  the  objection 
here  is  not  to  the  number  of  lives,  but  to  the  additional 
term  of  years.  A  testator  may  multiply  lives  as  he 
pleases ;  may  take  all  the  lives  of  this  House,  and  secure 
the  certainty  of  a  longer  period  for  the  suspension  of 
the  estate  than  the  addition  of  20  years  to  28  lives. 
While  Heath  v.  Heathy  and  other  cases  already  com- 
mented on,  remain  in  the  books  unimpeached,  it  is 
absurd  to  say  that  the  term  must  have  reference  to  the 
minority  of  the  person  who  is  to  succeed  to  the  estate, 
or  of  any  other  person. 

(Besides  the  cases  mentioned,  the  learned  counsel 
cited  and  commented  on  those  of  Sommerville  v.  Gutte-' 
redgCj  King  v.  Cotton,  fVilkitison  v.  South,  Massen- 
burgh  V.  Ashe,  Kirby  v.  Fowler,  Sheffield  v.  Lord 
Orrery,  Gulliver  v.  Wickett^  Goodtiile  v.  fVood,  and 
Long  V.  Blackall,  all  which  were  before  referred  to  by 
the  Appellant's  counsel.) 

Sir  Edward  Sugden,  in  reply : — My  learned  friends 
have  not  removed  my  objection  to  this  will,  which  is, 
that  it  is  a  fraud  on  the  rules  of  law.  The  object  of  the 
testator  was,  to  provide  life  estates  for  every  member  of 
his  family ;  but  he  desired  to  attain  that  object  by  cut- 
ting down  other  estates,  and  substituting  one  which  is 
unknown  to  the  law  of  England.  The  interests  first 
given  are  all  chattel  interests,  depending  upon  the  lives 
of  28  persons,  who  may  be  scattered  all  over  the  world, 
80  that  the  person,  who  may  take  a  vested  interest  in 
the  freehold,  cannot  know  when  his  estate  arises.  If 
any  of  your  Lordships  were  to  make  his  will,  he  would 
begin  with  a  limitation  for  life,  with  which  this  tes- 
tator ended.  My  friends  are  not  correct  in  saying,  that 
Mr.  Butler  considered  this  question,  as  to  the  term  in 
gross,  concluded.  Your  Lordships^  on  looking  into  Mr. 
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Butler's  ladt  edition  of  Mr.  Feai'ne'd  bodk,  will  find 
several  notes  on  what  fell  from  Lord  AlvAnley,  in  the 
case  of  Theliusson  v.  IVoodJbrd,  which,  show  that  Mr. 
Butler  considered  that  point  still  open.  The  law  raises 
no  objection  to  estates  granted  in  perpetuity^  provided 
there  be  a  power  to  bar  or  detitfoy  them,  so  us  to  render 
them  alienable,  and  of  thM  nature  were  the  leases  and 
conveyances  referred  to  by  my  learned  friend.  The 
authority  of  the  late  Mn  Cruise  was  cited  in  support 
of  the  vdidity  of  these  limitations.  I  deny  that  his 
text  can  be  so  interpreted,  but  although  I  esteem  his 
book,  I  must  say  that  he  never  lays  down  a  proposition  in 
such  a  way  as  justifies  any  one  to  rely  on  ic  I  do  not 
find  fault  with  Mr.  Justice  Blackstone,  who  merely  lays 
down  a  general  rule,  without  adding  whether  the  tera 
of  21  years  is  to  be  taken  in  gross,  or  with  reference  to 
minority.  What  Mr.  Wooddeson  says  of  the  term  of  81 
years  is  equally  vague  and  undefined.  1  have  a  better 
right  to  conclude  from  the  text,  that  both  these  com- 
mentators contemplated  the  case  with  reference  to 
minority,  than  my  friends  have  to  draw  the  contriry 
inference ;  for  whenever  you  mention  a  life  or  live^ 
and  SI  years,  you  speak  of  the  years  with  reference  to 
minority,  and  it  is  not  only  SI  years  you  mean,  bat 
21  years  and  some  uncertain  number  of  months  in 
addition,  both  for  infancy  and  gestation.  My  friends 
have  said,  that  in  the  case  of  Long  v.  Biackail  (cX 
Lord  Kenyon,  and  Lord  Eldon  afterwards,  in  Beatd 
V.  TVestcottj  expressed  themselves  to  the  eflFect  thit 
the  term  may  be  taken  absolutely.  I  cannot  find  any 
such  opinions.  The  latter  case,  after  it  was  argued  in 
the  King's  Bench,  came  before  Lord  Eldon,  Chancellor, 
on  further  directions,  upon  the  certificate  of  that  Court, 
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and  what  Lord  Eldon  there  says,  as  stated  in  th6 
report  (d)^  is  clearly  in  favour  of  my  proposition.  Lord 
Kenyon  and  Lord  Mansfield  are  also  with  taie,  and  so 
is  Lord  Alvanley.  ^  My  friend  says,  that  if  he  wer^ 
the  reporter,  he  would  not  report  the  dictum  6f  Lord 
Alvanley.  Then  it  is  well  for  the  l&ws  of  England, 
in  more  senses  than  one,  that  tny  fViend  was  etnployed 
otherwise  than  in  reporting.  Is  a  reporter  to  s^t  down 
hid  own  reasons  instead  of  those  of  the  Judge,  and  set 
himself  above  all  the  Judges?  Lord  Alvabley,  appre- 
hensive that  what  Mr.  Justice  Buller  said,  in  giving  hid 
judgment  in  Thellusson  v.  TVoodford^  might  be  under- 
stood as  having  the  deliberate  cohcurrence  of  the 
Court,  set  himself  right  as  to  the  rule  of  law,  by 
saying,  **  As  to  the  period  of  21  years,  it  has 
never  been  considered  as  a  term  that  may,  at  all 
events,  be  add^d  to  an  executory  devise  or  trust. 
I  have  only  formed  this  dictum^  that  estates  may  be 
unalienable  for  lives  in  being  and  21  years,  merely 
because  a  life  may  be  an  infant's,  or  en  ventre  Sd 
•*  mere  (e  ).'*  That  is  the  doctrine  that  is  laid  down  in 
Routledge  v.  Dorrell  (/),  the  judgment  in  which  was 
long  delayed,  and  carefully  considered.  Lord  Alvanley'd 
opinion  is  entitled  to  the  greatest  respect  and  attention. 
My  frietids  say  that  the  rule,  according  to  their  interpre- 
tation, has  been  established  since  the  Duke  of  Norfolk*^ 
case.  But  there  was  no  suspense  there  except  during 
a  life  in  being ;  there  was  no  term  for  years  added. 

Sir  Edward  Sugden  again  stated  some  of  the  cases 
already  referred  to,  and  more  particularly  those  of 
JLlqyd  v.  Carew,  Marks  v.  Marksy  Massenburgh  v. 
Ash^  Gore  v.  Gore,  Heath  v.  Heath  and  Stanley  v. 
Leighj  no  one  of  which,  he  insisted,  was  against  the 

{d)  1  Turn.  &  Russ.  35.  (e)  4  Ves.  337. 
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rule,  as  he  understood  it ;  some  were  within  it ;  some 
did  not  try  it  at  all,  and  from  others  of  them  no 
notion  could  be  inferred  that  any  number  of  years 
could  be  added ;  but  the  addition  of  some  montha  only, 
for  the  period  of  gestation,  was  formerly  considered  by 
some  Judges  too  much  after  the  death  of  the  parent.  No 
case  carried  the  indulgence  farther  than  that  of  Lkj/d 
V.  CareWj  and  any  attempt  to  extend  it  ought  to  be 
resisted.  A  period  of  not  less  than  90  years,  on  the 
most  moderate  calculation,  must  elapse  after  the  death 
of  the  testator,  before  any  estate  can  vest.  Did  any  one 
ever  think  of  such  a  suspension ;  whereas  formerly  a  few 
months  were  considered  too  long  ?  The  suspension  of 
these  estates  for  so  long  a  period  is  against  the  policy  of 
the  law,  and  the  power  given  here  to  convert  a  chattel 
interest  into  an  estate  for  life,  shows  clearly  that  this 
was  an  attempt  to  evade  the  rules  of  law,  an  atteoapl 
which  ought  not  be  favoured.  Then,  upon  the  assumption 
that  this  term  of  20  years  is  against  the  law,  the  question 
arises,  whether  all  the  limitations  are  not  void  ?  I  think 
they  are ;  for  part  of  them  cannot  be  held  good  if  part  be 
bad.  The  rule  laid  down  is  this  :  where  some  of  the 
limitations  go  beyond  the  period  allowed  by  law,  the 
whole  are  void;  Fox  v.  The  Bishop  of  Bath  and 
Wells  (§•),  Lake  v.  Robertson  (Ji).  You  cannot  remodel 
this  estate.  There  was  never  such  an  attempt  to  esta- 
blish a  perpetuity  ;  and  I  call  on  your  Lordships,  in  the 
words  of  Lord  Nottingham,  to  stop  when  so  manifest  an 
inconvenience  arises. 

The  Lord  Chancellor^  after  suggesting  that  he  should 
be  glad  of  the  assistance  of  the  counsel  in  framing  ques- 
tions for  the  learned  Judges,  in  order  to  dispose  efiec- 
tually  of  this  question,  moved  to  postpone  the  further 
consideration  of  the  case ;  which  was  agreed  to. 

{g)  2  Hy.  Black.  (/*)  2  Merivale. 
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The  learned  Judges  who  attended,  were  Justices 
A.  Park,  Littledale,  Gaselee,  Bosanquet,  Alderson, 
J.  Park  and  Taunton,  Barons  Bayley,  Vaughan,  Bol- 
land  and  Gumey ;  and  the  following  were  the  questions 
submitted  to  them  : — 

Firat^  Whether  a  limitation,  by  way  of  executory 
devise,  is  void,  as  too  remote,  or  otherwise,  if  it  is  not 
to  take  effect  until  after  the  determination  of  one  or 
more  life  or  lives  in  being,  and  upon  the  expiration  of 
a  term  of  2 1  years  afterwards,  as  a  term  in  gross,  and 
without  reference  to  the  infancy  of  any  person  who  is  to 
take  under  such  limitation,  or  of  any  other  person*- 

Secondly,  Whether  a  limitation  by  way  of  executory 
devise  is  void,  as  too  i*emote,  or  otherwise,  if  it  is  not 
to  take  effect  until  after  the  determination  of  a  life  or 
lives  in  being,  and  upon  the  expiration  of  a  term  of  21 
years  afterwards,  together  with  the  number  of  months 
equal  to  the  ordinary  period  of  gestation  ;  but  the  whole 
of  such  years  and  months  to  be  taken  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person 
whatever,  born  or  en  ventre  sa  mere. 

Thirdly.  Whether  a  limitation,  by  way  of  executory 
devise  is  void,  as  too  remote,  or  otherwise,  if  it  is  not  to 
take  effect  until  after  the  determination  of  a  life  or  lives 
in  being,  and  upon  the  expiration  of  a  term  of  2 1  years 
afterwards,  together  with  the  number  of  months  equal 
to  the  longest  period  of  gestation ;  but  the  whole  of 
such  years  and  months  to  be  taken  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person 
whatever,  bom  or  en  ventre  sa  mere.^. 

The  learned  Judges  attended  again  on  a  subsequent 
day,  and  Mr.  Baron  Bayley  delivered  their  opinion  as 
follows ;  first,  in  answer  to  the  first  question  :— I  am  to 
return  to  your  Lordships  the  unanimous  opinion  of  the 
Judges  who  have  heard  the  argument  at  your  Lord- 
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ships*  bar,  thai  such  a  limitation  is  not  too  remote,  or 
otherwise  void.  Upon  the  introduction  of  e^^ecutory 
devise39  and  the  indulgence  thereby  ^Hqw^  to  testa- 
tors, care  was  taken  that  the  property  which  wi^  the 
subject  of  them  should  not  be  tied  up  beyond  a  r^asoQ^ 
4ble  time,  and  that  too  great  a  restraint  upon  aliena- 
tion should  not  be  permitted^  The  cases  of  JJoj/d  ?• 
Carew{q)j  in  the  year  1696,  and  Marks  v.  jifarks{r\ 
in  the  year  1719,  established  the  point,  thf^tlfor  certain 
purposes,  such  time  as,  with  reference  to  thpae  purpose 
might  be  deemed  reasonable!  beyond  a  life  or  live^  in 
being,  might  be  allowed.  The  purpose,  ip  eiiqh  of 
those  cases,  was,  to  give  a  third  peiwn  aq  option,  after 
the  death  of  a  particular  tenant,  to  purchase  the  e^tnte ; 
and  12  months  in  the  first  case,  and  three  months  ill 
the  other,  were  held  a  reasonable  time  fqr  that  pnrpoie, 
These  coses,  however,  do  not  go  the  length  for  which 
they  were  pressed  at  your  Lordships'  bar ;  tbey  dp  not 
necessarily  warrant  an  inference  that  a  term  of  21  y^iNi 
for  which  no  special  or  reasonable  purpose  is  a83igqedf 
would  also  be  allowed ;  and  I  do  not  state  them  as  th? 
foundation  upon  which  our  opinion  mainly  depends. 
They  are  only  important  as  establishing  that  a  life  or 
lives  in  being  is  not  the  limitation  ;  that  there  are  cas^ 
in  which  it  may  be  exceeded.  Taylor  v,  Biddal^t), 
1677,  18  the  first  instance  we  have  met  with  in  tbt 
books,  in  which  so  great  an  excess  as  21  years  aftjsr 
a  life  or  lives  in  being  was  allowed,  and  that  waa  a  cm 
of  infancy.  It  was  a  limitation  to  the  heirs  of  tb?  bp4y 
of  Robert  Warton,  and  their  heir3,  a3  they  should 
attain  the  respective  ages  of  21  ;  there  Tuight  be  an 
interval,  therefore,  of  21  years  between  the  de^th  of 
Robert,  till  which  time  no  one  could  be  heir  of  hif 

(g)  1  Show.  Pari.  Cas.  137.  (r)  10  Mod.  419. 

(«)  a  Mod.  289. 
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tK>dy,  and  the  period  when  such  heir  should  attain  21, 
till  which  time  the  estate  was  not  to  vest :  and  that 
limitation  was  held  good  by  way  of  executory  devise, 
rhat,  however,  was  a  case  of  infancy,  and  it  was  on  aq-^ 
:^ount  of  that  infancy  that  the  vesting  was  postponed* 
rhis  case  was  followed  by,  and  was  the  foundation  of, 
the  decision  in  Stephens  v.  Stephens  {f).  That  was  ^  case 
of  infancy  also.  Th^  ejcecutory  devise  there  was,  "  to 
such  other  son  of  the  body  of  my  daughteff  Mary 
Stephens,  by  my^on-in-Uw,  Thomas  Stephens,  as  shall 
**  happen  to  attain  the  age  of  21  years,  his  heirs  and 
<<  assign3  for  ever ;"  and  the  Judges  of  the  Court  of 
King's  Bench  certified  that  the  devise  was  good.  The 
pertificate  in  that  case  is  peculiar ;  it  refers  to  Taylor  v. 
Biddalj  aqd  says  **  that  however  unwilling  they  might 
*<  be  to  extend  the  rules  laid  down  for  executory  de* 
vises  beyond  the  rules  generally  laid  down  by  their 
predecessors,  yet,  upon  the  authority  of  that  judg- 
ment, and  its  conformity  to  several  late  determina^^ 
tions  in  cases  of  terms  for  years ;  and,  con3idering 
*'  that  the  power  of  alienation  would  not  be  restrained 
^*  longer  than  the  law  would  restrain  it,  viz.  during  the 
*'  infancy  of  the  first  taker,  which  could  not  reasonably 
'^  be  said  to  extend  to  a  perpetuity ;  and  considering 
'^  that  such  construction  would  make  the  testator's 
whole  disposition  take  effect,  which  otherwise  would 
be  defeated ;  they  were  of  opinion,  that  that  devise 
was  good  by  way  of  executory  devise."  This  also  was 
H  case  of  infancy ;  it  was  on  account  of  that  infancy  that 
the  vesting  of  the  estate  was  postponed  ;  and  though, 
under  that  limitation,  the  vesting  of  the  estate  might 
lie  delayed  for  2 1  years  after  the  deaths  pf  Thomas  and 
^ary  Stephens,  it  did  not  follow  of  necessity  that  it 
would;   and  it  might  vest  at  a  much   earlier  period. 

(/)  Cas.  temp.  Talb.  232. 


B< 


€i 


CC 


CC 


€€ 


CC 


CC 


18SS. 

Cadell 

If. 

Palmer 

and  oUieiB; 


414  CASES  IN  THE  HOUSE  OF  LORDS 

1833.        These  decisions,  therefore,  do  not  distinctly  or  neces- 

Cadell      sarily  establish  the  position,  that  a  term  in  gross  for 

V.  21  years,  without  any  reference  to  infancy,  afiter  a  life 

Palmer 

aod  others,  or  lives  in  esse,  will  be  good  by  way  of  executory  de- 
vise ;  but  there  is  nothing  in  them  necessarily  to  con- 
fine it  to  cases  of  infancy ;  the  contemporaneous  under- 
standing might  have  been,  that  it  extended  generally 
to  any  term  of  21  years ;  and  there  are  some  autho- 
rities which  lead  to  a  belief  that  such  was  the  case.^  In 
Goodtitle  v.  Wood{u)^  Lord  Chief  Justice  Willes  dis- 
cusses shortly  the  doctrine  of  executory  devises,  and 
notices  their  progress  of  late  years.  He^  says,  **  the 
^'  doctrine  of  executory  devises  has  been  settled ;  thej 
'*  have  not  been  considered  as  bare  possibilities,  but  ai 
*'  certain  interests  and  estates,  and  have  been  resembled 
to  contingent  remainders  in  all  other  respects,  only 
they  have  been  put  under  some  restraints,  to  prevent 
perpetuities.  At  first  it  was  held,  that  the  contin- 
gency must  happen  within  the  compass  of  a  life 
or  lives  in  being,  or  a  reasonable  number  of  yean; 
at  length  it  was  extended  a  little  further,  viz.  to 
"  a  child  en  ventre  sa  mere,  at  the  time  of  the  father's 
death  ;  because,  as  that  contingency  must  necessarily 
happen  within  less  than  nine  months  after  the  death 
of  a  person  in  being,  that  construction  would  intro- 
*'  duce  no  inconvenience ;  and  the  rule  has,  in  many 
instances,  been  extended  to  21  years  after  the  death 
of  a  person  in  being ;  as  in  that  case,  likewise,  there 
"  is  no  danger  of  a  perpetuity.**  7  And  in  citing  this 
passage  in  Thellusson  v.  Woodford  (x)^  Lord  Chief 
Baron  Macdonald  prefaces  it  by  this  eulogium :  '*  The 
^*  result  of  all  the  cases  is  thus  summed  up  by  Lord 
''  Chief  Justice  Willes,  with  his  usual  accuracy  and 

(tt)  Willes,  213.   S.  C.  7  Term  Rep.  103.  n. 
(*)  1  N.  R.  388. 
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•*  perspicuity."  He  does,  indeed,  afterwards  say(^), 
after  noticing  Long  v.  Blackall{z\  "  The  established 
length  of  time  during  which  the  vesting  may  be  sus- 
pended, is  during  a  life  or  lives  in  being,  the  period 
of  gestation,  and  the  infancy  of  the  posthumous 
child  ;"  and  that  rather  implies  that  he  thought  the 
rule  was  confined  to  cases  of  minority.  This  opinion  of 
Willes,  C.  J.,  though  not  published  till  1797,  was  de- 
livered in  1740;  and  in  the  minds  of  those  who  heard 
it,  or  of  any  who  had  the  opportunity  of  seeing  it, 
might  raise  a  belief  that  there  were  instances  in  which 
a  period  of  2 1  years  after  the  death  of  a  person  in  esse, 
without  reference  to  any  minority,  had  been  allowed; 
and,  though  there  be  no  such  case  reported,  it  does  not 
follow  that  none  such  was  decided.  In  Goodman  v^ 
Goodright(ja\  is  this  passage,  **  Lord  C.  J.  Mansfteld, 
says,  '  it  is  a  future  devise,  to  take  place  after  an  indc*- 

*  finite  failure  of  issue  of  the  body  of  a  former  devisee, 

*  which  far  exceeds  the  allowed  compass  of  a  life  or 

*  lives  in  being,  and  21  years  after,'  which  is  the  line 
now  drawn,  and  very  sensibly  and  rightly  drawn.** 

This  was  published  in  1766  ;  and,  whether  the  last  ap^ 
proving  paragraph  was  the  language  of  Lord  Chief  Jus- 
tice Mansfield  or  the  reporter,  it  was  calculated  to  draw 
out  some  contradiction  or  explanation,  if  that  were  not 
generally  understood  by  the  profession  as  the  correct 
limitation.  In  Buckworth  v.  Thirkell{b\  Lord  Mansfield 
says,  **  I  remember  the  introduction  of  the  rule  which 
prescribes  the  time  in  which  executory  devises  must 
take  effect,  to  be  a  life  or  lives  in  being,  and  21  years 
"  afterwards.**  In  Jee  v.  Audley  (c).  Lord  Kenyon^ 
(Master  of  the  Rolls)  says,  "  The  limitations  of  personal 
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(z)  7  Term  Kc*p.  lOO. 
{a)  2  Burr.  879. 
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(h)  3  Bos.  Ck  Pul.  654.  n.  S.  C* 
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i«8S.       "  estate  are  void,  unless  they  necessarily  vest,  if  at  all,  * 

Cadell      "  within  a  life  or  lives  in  being,  and  21  years,  or  liine 

^'         "  or  ten  months  afterwards.     This  has  been  sanctioned 

Palmer  

and  others.  ^'  by  the  Opinion  of  Judges  of  all  times,  from  the  Duke 
"  q/"  j^or^/A^'s  case  (rf),  to  the  present  time ;  it  is  grown 
"  reverend  by  age,  and  is  not  now  to  be  broken  in 
**  upon."  In  Long  v.  BlackaU(e)j  the  same  learned' 
Judge  says,  *'The  rules  respecting  executory  de- 
^'  vises,  have  conformed  to  the  rules  laid  down  in 
*'  the  construction  of  legal  limitations ;  and  the  Courts 
^'  have  said  that  the  estates  shall  not  be  unalienable 
'  "  by  executory  devises  for  a   longer   time  than  is 

*^  allowed  by  the  limitations  of  a  common-law  con^ 
^^  veyance.  In  marriage  settlements  the  estate  may 
^*  be  limited  to  the  first  and  other  sons  of  the  mar^ 
^'  ri&ge  in  tail ;  and  until  the  person,  to  whom  the 
^'  last  remainder  is  limited,  is  of  age,  the  estate  is  unalien- 
^'  able.  In  conformity  to  that  rule,  the  Courts  have  said, 
"  so  far  we  will  allow  executory  devises  to  be  good." 
And,  after  referring  to  the  Duke  of  Norfolk"^  case,  he 
concludes,  *^  It  is  an  established  rule,  that  an  executory 
"devise  is  good,  if  it  must  necessarily  happen  within 
"  a  life  or  lives  in  being,  and  21  years,  and  the  fraction 
"  of  another  year,  allowing  for  the  time  of  gestation.'' 
In  IVilkinson  v.  South  {f)^  Lord  Kenyon  says,  '*  The 
rule  respecting  executory  devises  is  extremely  well 
settled,  and  a  limitation,  by  way  of  executory  devise^ 
^^  is  good,  if  it  may  (I  think  it  should  be,  mu^f)  take 
"  place  after  a  life  or  lives  in  being,  and  within  21 
"  years,  and  the  fraction  of  another  year  afterwards." 
We  would  not  wish  the  House  to  suppose,  that  there 
were  not  expressions  in  other  cases  about  the  same 
period,  from  which  it  might  clearly  be  collected,  that 

(d)  3  Chan.  Ca.  i.  (e)  7  Term  Rep.  102. 

(/)  7  Term  Rep.  558. 


\ 
\ 


ON  APPEALS  AND  WRITS  OF  ERROR.  417 

minority  was  originally  the  foundation  of  the  limit,  and        1833. 
to  raise  some  presumption  that  the  limit  of  21  years      r^E^ 
after  a  life  in  being  was  confined  to  cases  in  which  v. 

there  was  such  a  minority  ;  but  the  manner  in  which  au/others^ 
the  rulfLJoras  expressed  in  the  instances  to  which  I  have 
referred,  as  well  as  in  text  writers,  fappears  to  us  to  jus- 
tify the  conclusion,  that  it  was  at  ilength  extended  to 
the  enlarged  limit  of  a  life  or  lives  in  being,  and  21 
years  afterwardsj  It  is  difficult  to  suppose,  that  men 
of  such  discriminating  minds,  and  so  much  in  the  habit 
of  discrimination,  should  have  laid  down  the  rule,  as 
they  did,  without  expressing  minority  as  a  qualification 
of  the  limit,  particularly  when,  in  many  of  the  instances, 
they  had  minority  before  their  eyes,  had  it  not  been 
their  clear  understanding,  that  the  rule  of  2 1  years  was 
general,  without  the  qualification  of  minority.  Mr. 
Justice  Blackstone,  in  his  Commentaries  (^),  puts  as  the 
limits  of  executory  devises,  that  the  contingencies  ought 
to  be  such  as  may  happen  within  a  reasonable  time,  as 
within  one  or  more  lives  in  being,  or  within  a  moderate 
term  of  years  ;  for  Courts  of  Justice  will  not  indulge 
even  wills,  so  as  to  create  a  perpetuity.  The  utmost 
length  that  has  been  hitherto  allowed  for  the  contin- 
gency of  an  executory  devise,  of  either  kind,  to  happen 
in  is,  that  of  a  life  or  lives  in  being,  and  21  years  after- 
wards ;  as,  when  lands  are  demised  to  such  unborn  son 
of  a  Jeme  covert  as  shall  first  attain  21,  and  his  heirs,  the 
utmost  length  of  time  that  can  happen  before  the  estate 
can  vest  is,  the  life  of  the  mother,  and  the  subsequent 
infancy  of  her  son  ;  and  this  has  been  decreed  to  be  a 
good  executory  devise.  Mr.  Fearne,  in  his  elaborate 
work  upon  Executory  Devises,  lays  down  the  rule  in  the 
same  way ;  "  An  executory  devise,  to  vest  within  a  short 
"  time  after  the  period  of  a  life  in  being,  is  good; "  as 

(g)  2  Blackstone^s  Commentaries,  174;  16th  edition. 
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1 833.       in  Lloi/d  V.  Carew,  which  he  states,  and  Marks  v.  Marks; 
^     '      and  he  says,  "  The  Courts,  indeed,  have  gone  so  far  as 
V.    ,      **  to  admit  of  executory  devises,  limited  to  vest  withm 
and  Olivers.     "21  years  after  the  period  of  a  life  in  being ;  "  as  in 
Stephens  v.  StephenSj  Taylor  v.  Biddal,  Sabbarton  v. 
Sabbarton  (/?),   all  of  which  he  states,  and  in  all  of 
which  the  vesting  was  postponed  on  account  of  minority 
only  ;  and  then  he  draws  this  conclusion,  "  That  the 
law  appears  to  be  now  settled,  that  an  executory  devise, 
either  of  a  real  or  personal  estate,  which  must,  in  the 
nature  of  the  limitation,  vest  within  21  years  after  the 
period  of  a  life  in  being,  is  good ;  and  this  appears  to 
be  the  longest  period  yet  allowed  for  the  vesting  of 
such  estates.'*     The  instances  put,  all  instances  of 
minority,  might  certainly  have  suggested,  that  it  was  in 
<jascs  of  minority  only  that  the  21  years  were  allowed; 
but,  by  stating  it  generally,  as  he  did,  he  must  have 
considered  21  years  generally,  independently  of  mino- 
rity, as  the  rule.     The  same  observation  applies  to  Mr. 
Justice  Blackstone.  That  such  was  Mr.  Fearne's  under- 
standing, may  be  collected  from  many  other  passages  in 
his  book  ;  but  from  none  more  distinctly  than  in  the 
third  division   of  his  first  chapter   on   executory   de- 
vises (/),  where,  after  having  mentioned  as  the  second 
sort  of  executory  devises,  those  where  the  devisor  gives 
a  future  estate,  to  arise  upon  a  contingency,  without  at 
present  disposing  of  the  fee,  and  after  putting  several 
instances,  he  then  concludes  the  division  thus  :   '*  And 
"  the  case  of  a  limitation  to  one  for  life,  and,  from  and 
"  after  the  expiration  of  one  day,  (or  any  other  sup- 
posed period,  not  exceeding  21   years,  we  may  sup- 
pose), next  ensuing  his  decease,  then  over  to  another, 
may  be  adduced  as  an  instance  of  the  call  for  the 
**  latter  part  of  the  extent  to  which  I  have  opened  the 

Qi)  Cas.  temp.  Talb.  S3'  245-  (0  9^1^  edit.  399.  401. 
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second  branch  of  the  general  distribution  of  execu-       i833. 

tory  devises.**     And   in  his  third  chapter  (k\  he      ^^ 
begins  his  eighth  division  with  this  position ;  '^  It  is  v. 

"  the  same,  (that  is,  that  an  executory  devise  is  not  too  nniTothert. 
••  remote)  if  the  dying  without  issue  be  confined  to  the 
**  compass  of  21  years  after  the  period  of  alife  in  being." 
And  in  the  eighth  division  of  the  fourth  chapter  (/)  he  says, 
•*  It  seems  now  to  be  settled  that  whatever  number  of 
**  limitations  there  may  be  after  the  first  executory 
"  devise  of  the  whole  interest,  any  one  of  them  that 
*'  is  so  limited  that  it  must  take  effect,  if  at  all^  within 
**  21  years  after  the  period  of  a  life  then  in  being, 
**  may  be  good  in  event,  if  no  one  of  the  preceding 
•*  limitations  which  would  carry  the  whole  interest 
**  happens  to  vest.**  The  opinion  of  Mr.  Fearne  is  con- 
tinued in  the  different  editions,  from  the  period  when 
his  work  was  first  published,  in  1773,  down  to  the 
present  time ;  but,  upon  that  expression  which  occurs 
in  Thellusson  v.  JVoodford  (jn\  showing  that  a  doubt 
existed  in  the  mind  of  Lord  Alvanley,  that  doubt  is 
introduced  into  a  subsequent  edition,  for  the  purpose  of 
consideration ;  but  it  does  not  appear  to  me,  from 
anything  expressed  by  his  great  and  experienced  editor, 
or  in  any  note  of  his,  that  he  thought  the  rule  laid 
down  by  Mr.  Fearne  was  not  the  right  and  correct  rule  ; 
but,  instead  of  that,  he  seems  to  have  intimated,  that 
his  opinion  was  in  conformity  with  it ;  because  he  gives 
extracts  from  what  Mr.  Hargrave,  who  agrees  with 
Mr.  Fearne,  had  said  upon  the  ^ subject,  as  if  the  in- 
clination of  his  opinion  was  that  Mr.  Fearne  was  right, 
and  that  the  unqualified  rule  of  2 1  years  was  correct. 
At  length,  in  Beard  v.  JVestcotl  (w),  the  question, 
whether  an  executory  devise  was  good,  though  it  was^ 

(k)  P.  470.  (m)  4  Ves.  337. 

^/)  P.  517.  (n)  5  Taunt.  393. 

El.'? 


420  CASES  IN  THE  HOUSE  OF  LOUDS 

1 833.       not  to  take  effect  till  the  end  of  an  absolute  term  of 
Cadell      21   years  after  a  life  in  being  at  the  death  of  a  tea- 
''•  tator,  without  reference  to  the  infancy  of  the  person 

and  uthen.  intended  to  takci  was  distinctly  and  pointedly  put  by 
Sir  W.  Grant,  the  then  Master  of  the  Rolls;  and  the 
Court  of  Common  Pleas  certified  that  it  was.  The 
point,  though  necessarily  involved  in  that  will,  was  not 
prominently  brought  forward,  either  upon  the  will 
itself,  or  upon  the  first  of  the  two  cases  that  was  stated  ; 
and,  lest  it  might  have  escaped  the  notice  and  con« 
sideration  of  the  Court  of  Common  Pleas,  it  was  made 
the  subject  of  an  additional  statement  to  that  Court. 
The  first  certificate  was  in  November  1812;  the  next  in 
November  1813  ;  and  the  Judges  who  signed  them  were 
Sir  James  Mansfield,  Mr.  Justice  Heath,  Mr.  Justice 
Lawrence,  Mr.  Justice  Chambre,  and  Mr.  Justice  Gibbs, 
men  of  great  experience,  and  some  of  them  very  familiar 
with  the  law  of  executory  devises.  Those  certificates 
stood  unimpeached  until  1822,  when  the  same  ease  was 
sent  by  Lord  Eldon  to  the  Court  of  King's  Bench, 
and  that  Court  certified  that  the  same  limitations  which 
the  Common  Pleas  had  held  valid,  were  void,  as  beii^ 
too  remote ;  but  the  foundation  of  their  certificate 
was,  that  a  previous  limitation,  clearly  too  remote,  and 
which  was  so  considered  by  the  Court  of  Common 
Pleas,  made  those  limitations  also  void  which  the  Com- 
mon Pleas  had  held  good.  The  subsequent  limitations 
were  considered  as  being  void,  not  from  any  infirmity 
existing  in  themselves,  but  from  the  infirmity  existing 
in  the  preceding  limitation ;  and  because  that  was  a 
limitation  too  remote,  the  others  were  considered  as 
being  too  remote  also.  Whether  the  Court  of  Kings 
Bench  gave  any  positive  opinion  on  that,  I  am  unable 
to  say.  I  think  the  Court  of  King's  Bench  would 
have  taken  much  more  time  to    consider  that  point 
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than  they  did,  and  have  given  it  greater  consideration        i8d3. 
than  it  received,  if  they  had  intended  to  differ  from  the      Cadell 
certificate  that  had  been  given  by  the  Court  of  Common  «• 

.  .        .  Palmer 

Fleas ;  but,  when  it  became  totally  immaterial,  in  the  and  otben. 
construction  they  were  putting  upon  the  will,  to  con- 
sider whether  they  were  or  were  not  prepared  to  differ 
from  the  Court  of  Common  Pleas,  it  is  not  to  be  wondered 
At,  that  that  point  was  not  so  fully  considered  as  it 
might  otherwise  have  been.  Upon  the  direct  authority, 
.therefore,  of  the  decision  of  the  Court  of  Common  Pleas, 
in  Beard  v.  Westcott^  and  the  dicta  by  L.  C.  Justice 
Willes,  Lord  Mansfield  and  Lord  Kenyon,  and  the 
rules  laid  down  in  Blackstone  and  Fearne/we  consider 
ourselves  warranted  in  saying  that  the  limit  is  a  life 
or  lives  in  being,  and  21  years  afterwards,  without 
reference  to  the  infancy  of  any  person  whatever.  This 
will  certainly  render  the  estate  unalienable  for  21 
years  after  lives  in  being,  but  it  will  preserve  in  safety 
»any  limitations  which  may  have  been  made  upon  autho- 
rity of  the  dicta  or  text  writers  I  have  mentioned; 
and  it  will  not  tie  up  the  alienation  an  unreasonable 
length  of  time. 

Upon  the  second  and  third  questions  proposed  by 
your  Lordships,  whether  a  limitation  by  way  of  execu- 
tory devise  is  void,  as  too  remote,  or  otherwise,  if  it  is 
not  to  take  effect  until  after  the  determination  of  a  life 
or  lives  in  being,  and  upon  the  expiration  of  a  term 
of  21  years  afterwards,  together  with  the  number  of 
months  equal  to  the  ordinary  or  longest  period  of  ges- 
tation, but  the  whole  of  such  years  and  months  to  be 
taken  as  a  term  in  gross,  and  without  reference  to  the 
infancy  of  any  person  whatever,  bom  or  tn  ventre  sa 
,mere^  the  unanimous  opinion  of  the  Judges  is,  that 
such  a  limitation  would  be  void,  as  too  remote.  They 
consider  21  years  as  the  limit,  and  the  period  of  ges- 
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1833.       tation  to  be  allowed  in  those  cases  only  in  which  the 
^I^      gestation  exists.  ^ 
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aijd  othe«.  '^^  Lord  Chancellor : — I  shall  move  your  Lordships 
to  concur  in  the  opinions  expressed  by  the  learned 
Baron,  as  the  unanimous  resolutions  of  the  Judges. 
The  two  last  questions  were  put  with  a  view  to  com- 
prehend more  fully  the  question  argued  at  the  bar^  and 
to  see  the  origin  of  the  rule.  That  rule  was  originally 
introduced  in  consequence  of  the  infancy  of  parties; 
but  whatever  was  its  beginning,  it  is  now  to  be  taken 
as  established  by  the  dicta  of  the  Judges  from  time  to 
time.  A  decision  of  your  Lordships  in  the  last  resort, 
assisted  here  by  the  then  Chief  Justice  of  the  Common 
Pleas,  in  Lhyd  Vi  Caretv  (o\  settled  the  rule  ;  for  the 
whole  question  was  there  gone  into.  Some  doubt  has 
been  expressed  as  to  whether  this  principle  was  adopted 
as  the  uniform  opinion  of  conveyancers.  It  is  impossible 
to  read  the  passages  read  by  the  learned  Baron  from 
Mr.  Fearne's  book,  without  seeing  that  it  was  the  set- 
tied  opinion  of  that  eminent  person,  that  21  years 
might  be  taken  absolutely.  The  able  editor  of  his 
book  was  of  the  same  opinion,  and  Mr.  Justice  Buller's 
opinion  was  stated  by  him  and  examined.  Mr.  But- 
ler makes  it  a  question  of  separate  consideration,  and 
treated  the  subject  as  Mr.  Feame  had  done.  The 
opinion  of  Lord  Mansfield  was  the  same,  and  the  doc- 
trine is  not  weakened  by  what  Lord  Kenyon  is  stated 
to  have  said  in  Long  v.  Blackall  (p).  In  the  opinion  df 
all,  the  rule  Was  clearly  confined  to  21  years,  as  the 
period  now  understood.  It  was,  however,  necessary  to 
state  the  first  question,  for  the  opinion  of  the  Judges, 
and  they  have  not  shrunk  from  the  consideration  of  it. 
It  was  also  right  to  have  put  the  other  two  questions, 

(o)  I  SIiQw,  P.  Cases,  137.  (p)  7  Term  Rep.  100. 
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to  which  the  learned  Judges  also  applied  themselves^        i833. 
and  they  have  excluded  the  period  of  gestation  beyond      "T^    ' 
the  term  of  21  years,  except  where  the  gestation  ac-  v, 

tually  exists.  If  your  Lordships  be  of  the  same  opinion,  and  othew. 
you  will  aifirm  the  judgment  of  the  Court  below,  and 
dispose  of  this  case.  The  rule  will  then  be,  that  a 
limitation  will  not  be  too  remote,  if  the  vesting  be  sus- 
pended for  2 1  years  beyond  a  life  or  lives  in  being ; 
but  that  beyond  that  period  it  would. 

The  Judgment  of  the  Court  below  was  affirmed* 
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APPEAL, 

FROM    THE    COURT    OF   SESSION. 

Mrs.  Elizabeth  Ralston,  or  Alison,!   jM^^^^^n^  i^ 
and  Robert  Purdon      -     -     •    -j      PP^^^ 

John  Rowat  -.-•----    Respondent. 

£f)idence.        A  witness  cannot  be  rejected  unless  he  has  a  direct  and 
Witneu-'-in''        immediate  interest  in  the  result  of  the  case  in  which  he  is 

called  to  give  evidence,  nor  unless  the  verdict  in  that  case 
can  be  given  in  evidence  for  him  in  another  suit. 

The  rules  of  law  in  England  and  Scotland  are  the  same  on 
this  subject. 

1  HE  Appellants,  having  procured  themselves  to  be 
served  as  heirs  portioners  of  one  John  Allan,  of  Ells- 
rickle,  deceased,  proceeded  as  pursuers,  against  the 
Respondent  as  defender,  in  the  form  of  an  action  of 
jfeduction,  the  object  of  which  was,  to  set  aside  a 
deed  of  settlement,  executed  by  the  deceased,  that 
disposed  of  his  estates  in  favour  of  the  defender. 
The  pursuers  relied  on  the  allegation,  that  at  the 
date  of  the  execution  of  the  deed  the  deceased  was 
on  his  death-bed,  a  circumstance  which,  by  the  law  of 
Scotland,  would  render  the  deed  void  (a).  An  issue  was 
directed,  to  try  this  question.  The  cause  came  on  for 
trial  before  Lords  Justices  Clerk  and  Mackenzie,  when 
Dr.  Robert  Buchanan,  a  surgeon  of  Dumbarton,  was 

(a)  Bell  Diet.  Art.  Deathbed. 
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tendered  as  a  witness  on  the  part  of  the  pursuers,  and 
was  objected  to  by  the  defender,  on  the  ground  of  inte- 
rest. This  objection  was  raised  when  Dr.  Buchanan  had 
been  examined  on  the  voire  dircj  or,  according  to  the 
terms  of  the  Scotch  law,  in  initialibus.  When  thus 
examined,  Dr.  Buchanan  stated,  that  he  had  given 
notice  to  Mr.  Rowat  of  his  intention  to  dispute  the 
deed ;  that  he  was  a  grandson  of  a  Mrs.  Macfarlane, 
a  daughter  of  John  Allan,  and  claimed  through  her ; 
and  that  he  considered  himself  the  nearest  heir  to 
the  deceased.  The  difficulty  by  which  he  had  been 
stopped  in  making  out  his  claim,  arose  from  his  not 
having  been  able  to  find  the  documentary  evidence 
of  John  Allan's  marriage ;  but  Dr.  Buchanan  stated, 
that  if  he  could  supply  that  evidence,  he  considered 
he  should  have  a  better  title  than  either  of  the  pur- 
suers, and  that  though  he  had  not  been  served  heir, 
he  had  not  renounced  his  claim.  It  was  insisted  by 
the  defender,  that  Dr.  Buchanan  had  an  interest  in 
the  reduction  of  this  deed,  because  it  would  leave  him 
free  to  contest  the  question  with  the  present  pursuers 
alone,  instead  of  having  both  to  defeat  their  claim,  and 
then  to  reduce  this  deed  ;  and  that  he  could  not  be  al- 
lowed to  effect  as  a  witness,  what  ought  to  be  the  matter 
of  a  separate  suit  between  him  and  the  defender/  The 
Court  sustained  the  objection,  on  which  a  bill  of  excep- 
tions was,  under  the  provisions  of  the  55  G.  3,  c.  42, 
tendered  by  the  pursuers.  It  was  afterwards  discussed 
before  the  Second  Division  of  the  Court,  with  the  assist- 
ance of  the  Lord  Chief  Commissioner  Adam  {U).  The 
judgment  of  the  Court  below  was  supported  by  the  Lord 
Justice  Clerk,  Lord  Glenlee,  Lord  Cringletie,  and 
opposed  by  the  Lord  Chief  Commissioner  and  Lord 

(b)  See  cases  decided  in  the  Court  of  Session,  Feb.  37,  1833, 
No.  I94»p-45i. 
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Meadowbank.    Against  the  judgmenty  thus  affirmed,  an 
appeal  was  brought  into  the  House  of  Lords. 

The  Solicitor-General  for  the  Appellants : — The 
reason  given  for  the  rejection  of  this  evidence  was  in« 
sufficient.  It  was  supposed  that  if  the  pursuers  ob- 
tained judgment  for  the  reduction  of  the  deed  on  the 
evidence  of  Dr.  Buchanan,  that  judgment  would  be 
conclusive  in  his  favour.  That  was  a  mistake.  The 
judgment,  under  such  circumstances,  could  not  be  set  up 
as  res  judicata.  Lord  Cringletie,  who  was  one  of  the 
Judges  that  affirmed  the  first  judgment,  did  not  proceed 
on  that  ground :  he  said  distinctly  that  this  judgment 
could  not  be  set  up  by  Dr.  Buchanan  in  his  own 
favour,  but  that  it  might  be  argued  against  him  as  a 
personal  exception ;  that  as  he  had.  admitted  the  title  jof 
others  as  heirs,  and  had  come  as  a  witness  in  their 
favour,  he  could  not  afterwards  set  himself  up  as  the 
true  heir,  and  so  insist  on  reducing  the  death-bed 
deed.  Now  that  point  was  totally  beside  that  on  which 
the  Jury  Court  rested  in  rejecting  the  witness.  The 
only  thing  that  appeared  to  be  a  difficulty  in  the  case 
was,  that  the  reduction  of  a  deed  was  by  the  law  of 
Scotland  a  proceeding  in  rem ;  so  that  the  deed,  being 
once  reduced,  might  perhaps  be  considered  as  for  ever 
extinguished.  There  had,  however,  been  no  authority 
to  show  that  such  would  be  the  effect  of  this  proceedings 
and  it  was  impossible  that  the  judgment  in  this  case 
could  be  conclusive  in  favour  of  Dr.  Buchanan  in  any 
suit  afterwards  brought  by  him  against  Rowat. 

Mr.  M'Neill  and  Mr.  Follett,  for  the  Respondent  :— 
This  case  did  not  depend  on  the  rules  of  evidence,  as 
administered  in  this  country,  but  upon  the  question  of 
those  rules,  as  existing  in  the  la>v  of  Scotland ;  upon  the 
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-character  of  the  pursuers  as  the  heirs  of  the  deceased, 
and  the  consequent  results  of  that  character.  This  was 
an  action  for  reducing  and  setting  aside  a  deed  executed 
by  the  late  Mr.  Allan.  It  was  challanged  on  a  ground 
peculiar  to  the  law  of  Scotland,  namely,  that  of  death- 
bed. The  party  who  was  once  served  heir,  was  invested 
with  that  character  till  some  nearer  heir  appeared.  The 
defender  could  not  dispute  that  character  with  the  pur^ 
fiuers,  because  he  did  not  claim  to  be  heir-at4aw ;  his 
title  rested  on  a  totally  different  ground.  With  regard 
to  the  admission  of  evidence,  it  was  to  be  observed  that 
there  was  a  marked  difference  between  the  law  of  Eng- 
land and  the  law  of  Scotland  on  this  point.  The  former 
tended  to  the  admissibility  of  a  witness,  leaving  him 
open  to  observations  as  to  his  credit;  but  that  was  not 
the  law  of  Scotland.  If  the  verdict  was  in  favour  of 
the  pursuer,  the  deed  would  be  reduced,  and  that  deed 
would  then  be  extinguished  for  ever.  The  interest  of 
Dr.  Buchanan  then  was  manifest,  for  if  he  could  ex- 
tinguish the  deed,  he  would  only  have  to  prove  himself 
nearer  heir,  and  would  succeed  to  the  property  at  once. 
The  only  difficulty  in  his  way  was  the  want  of  docu- 
mentary proof  to  establish  the  legitimacy  of  his  grand- 
mother ;  but  her  illegitimacy  was  not  to  be  presumed^ 
Though  the  Respondent  could  not  show  any  rule  of 
the  law  of  Scotland  by  which  a  deed,  when  once  re- 
duced, was  extinguished  for  ever ;  no  instance  had  ever 
been  known  in  which  a  deed  OTice  reduced  had  been 
allowed  to  be  revived.  The  judgment  here  would  be 
binding  in  any  future  suit.  In  the  case  of  Rutherford  "v . 
Sir  J.  Neabitt's  Trustees  (c),  the  Court  held  that  a 
judgment  against  the  trustees  was  binding  upon  Nes- 
bitt.  The  same  principle  was  recognized  in  Badell  v. 
Ogilvy  {d).    It  was  not  necessary  that  the  verdict  should 

(c)  Shaw  &  Duniop,  37th  Nov.  1832.      {d)  Morrigon,  14074* 
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be  binding  upon  each  of  the  two  opposing  parties,  fiy 
the  law  of  Scotland  a  party  whose  interests  were  injured 
by  a  murder,  might  maintain  a  civil  action  for  damages, 
called  an  action  of  assythment,  against  the  murderer. 
In  such  an  action  it  had  been  held,  that  the  verdict 
finding  the  prisoner  guilty  of  the  murder  might  be 
conclusive  against  him,  but  the  verdict  acquitting  him 
of  the  murder  would  not  be  conclusive  in  his  favour,  as 
against  the  demand  for  reparation  in  damages.  That 
was  the  case  of  M^Harg  v.  Campbell  (e).  If  a  man  was 
acquitted  on  a  charge  of  arson,  that  verdict  would  not 
be  conclusive  against  the  insurers,  but  an  opposite 
verdict  would  be  conclusive  against  the  claimant ;  Can 
V.  Surr  {J).  The  reason  for  the  distinction  was,  that  in 
the  latter  case  the  party  to  be  bound  bad  been  heard, 
in  the  other  he  had  not.  A  judgment  in  favour  of  an 
executor  or  heir,  on  the  question  whether  he  was  the 
representative  of  the  deceased,  in  an  action  founded  on 
a  claim  against  the  ancestor,  would  not  be  conclusive  as 
against  a  second  creditor ;  but  an  opposite  judgment 
would  be  conclusive  against  the  heir  or  executor.  This 
was  a  deed  set  up  against  the  interest  of  the  heir-at- 
law  ;  any  person,  therefore,  who  claimed  as  heir,  had  a 
direct  interest  in  setting  aside  the  deed.  This  action 
was  brought  by  the  only  person  at  that  time  entitled  to 
bring  it.  Dr.  Buchanan  could  not  bring  it  at  that  time, 
for  he  had  not  then  been  served  as  heir-at-law,  but  he 
asserted  that  he  was  the  real  heir,  and  that  he  intended 
to  set  up  his  claim  as  such  for  the  recovery  of  the 
estate.  That  being  the  state  of  the  facts.  Dr.  Bu- 
chanan was  called  as  a  witness,  to  give  material  evidence 
against  the  deed.  He  claimed  the  estate.  Between 
him  and  the  estate  stood,  first  the  persons  who  now 

(e)  24th  Feb.  1767.     Morrisou,  12541. 
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claimed  as  heirs,  and  next  the  deed.     Before  he  could 
make  good  his  claim,  he  must  get  rid  of  both.  According 
to  the  English  law,   a  witness  was  not  incompetent 
unless  he  had  a  direct  interest  in  the  particular  suit, 
and  therefore  the  ailment  on  the  other  side  had  pro- 
ceeded  in  a  great  measure  on  the  question,  whether  Dr. 
Buchanan  could  afterwards  use  this  judgment  in  his 
favour.     That,  however,  was  not  the  law  of  Scotland. 
In  England,  in    the  case  of  commoners  prescribing 
for  rights,  one  commoner  was  a  witness  for  another. 
Tait  on  Evidence  (g)^  showed  that  that  was  not  so  in 
Scotland.     ^'  Thus,   if  the  tenant  of  a  mill,  having 
a  right  of  thirlage,  have  raised  processes  for  abstracted 
multures^  against  the  different  tenants  of  the  barony, 
though  in  point  of  form  these  different  actions  are 
separate  and  independent,  no  one  defender  seems  to 
be  a  competent  witness  for  another,  as  far  as  their 
*'  defences  are  connected,  as  he  must  see  the  influence 
^^  which  his  deposition  must  have  on  his  own  cause/' 
By  the  law  of  Scotland,  relatives  are  sometimes  not  wit- 
nesses for  each  other  ;  yet  by  the  law  of  England  they 
would  be.   Yet,  although  this  case  should  be  held  to  be 
governed  by  the  law  of  England,  still  it  was  clear  that 
Dr.  Buchanan  was  not  admissible,  for  he  had  a  direct 
interest  in  the  case.     M'hat  would  be  the  effect  of  the 
verdict?    If  it  was  for   the  pursuer,   for  whom  Dr. 
Buchanan  was  called,  it  would  put  the  pursuer  into 
possession  of  the  land.     If  Dr.  Buchanan  should  after- 
wards be  able  to  make  out  his  pedigree,  he  would  have 
an  action  against  the  party  then  in  possession  of  the 
land,  and  he  would  have  nothing  to  do  but  to  prove  that 
pedigree,  and  he  must  get  the  property.     He  need  not 
again  set  aside  this  deed.    A  question  might  then  arise, 
whether  the  present  Respondent  could  not  bring  an 
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1833.  action  against  Dr.  Buchanan;  but,  in,  the  mean  time 
Ralsto.v  *^®  latter  would  have  got  possession  of  the  estate.  That 
Qod  another  was  an  interest  which  the  law  would  recc^ise*  In  an 
R0^AT.  action  of  ejectment  here,  the  tenant  in  possession  was 
not  a  witness  for  the  defendant ;  and  why  ?  Because  his 
possession  might  be  disturbed  by  a  verdict  for  the  plain- 
tiff. So  that  this  mere  contingent  interest  was  admitted 
as  a  sufficient  ground  to  disqualify  him.  The  case  of 
Dr.  Buchanan  was  still  stronger.  This  deed  was  one 
stop  between  him  and  his  taking  possession^  and  that 
stop  he  was  by  his  own  evidebce  to  remove.  Again, 
there  were  now  two  persons  with  whom  he  might  have  to 
contend  upon  different  questions  of  title  for  the  posses- 
sion of  this  estate  :  if  his  evidence  was  admitted,  he 
would  for  ever  get  rid  of  the  title  of  one  of  them.  Could 
it  be  said  that  that  was  not  an  interest  sufficient  to  make 
him  an  incompetent  witness.  In  Phillips  on  Evi- 
dence (A),  the  matter  was  thus  stated,  "  The  reason  why 
**  a  verdict  is  not  evidence  against  a  person  who  was 
*'  neither  a  party  to  the  former  suit,  nor  claims  und^ 
one  of  the  parties,  is,  because  he  had  no  opportunity 
of  calling  witnesses^  or  cross-examining  those  on  the 
**  other  side,  nor  of  appealing  against  the  judgment. 
And  the  reason  why  the  verdict  would  not  be  evi- 
dence for  a  stranger,  even  against  a  party  who  was 
engaged  in  the  former  suit,  seems  to  be,  because  if  he 
'-  had  been  a  party  to  that  suit,  instead  of  the  person 
"  who  gained  the  verdict,  the  result  might  have  been 
'^  different ;  for  as  the  parties  would,  in  that  case,  have 
"  been  constituted  differently,  the  evidence  might  have 
'*  varied  ;  part  of  the  evidence  might  then  have  appeared 
''  inadmissible,  or  of  a  doubtful  character,  or  perhaps 
"  other  evidence  might  have  been  produced  by  the 
"  party  who  lost  the  verdict.      Under  such  circum* 

(/*)  4th  edit,  vol  1,  p.  3202. 
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Stances  to  admit  a  verdict  as  evidence,  would  be       i833. 
giving  a  party  indirectly  i;he  benefit  of  testimony,     ^"""^ 
which  he  might  be  precluded  from  availing  himself  and  another 
of  directly  in  his  own  suit.    But  this  reason,  it  is  evi-      rowat, 
dent,  only  applies  where  the  verdict  is  offered  in 
evidence  by  a  third  person,  against  the  party  who 
failed  in  the  former  action,  and  not  where  it  is  pro- 
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<<  duced  against  the  party  who  succeeded/'  Here  there 
was  no  distinction,  so  far  as  the  Respondent  was  con- 
cerned, between  the  pursuer  and  the  witness,  for  both 
desired  to  set  aside  the  deed ;  they  had  a  common  in- 
terest in  that  respect.  It  was  clear,  therefore,  that, 
having  such  an  interest,  the  evidence  of  Dr.  Buchanan 
was  inadmissible. 

The  SoUcitor-^General^  in  reply,  admitted  that  by  the 
law  of  Scotland,  parents  and  children,  and  brothers, 
were  not  witnesses  for  each  other,  and  that  the  rule 
went  on  the  ground  of  family  affection,  arising  from  ties 
of  blood ;  but  in  other  respects  there  was  no  difference 
between  the  law  of  evidence  in  England  and  Scotland. 
Dr.  Buchanan  had  no  immediate  interest  in  the  pur- 
suer's getting  possession  of  the  estate.  In  any  subse<- 
quent  proceeding  he  must  prove  his  pedigree  and  all 
other  necessary  things,  before  he  entitled  himself  to 
the  estate.  The  cases  cited  had  no  application.  In 
Rutherford  v.  Nisbetj  the  man  who  sought  to  try  the 
question  over  again,  was  the  representative  of  him  who 
had  tried  it  before,  and  was  therefore  bound  by  the  de« 
cision  against  the  person  under  whom  he  claimed.  The 
words  of  Lord  Stair  were  therefore  applicable  to  him, 
namely  (i),  "  that  res  judicata  is  relevant,  not  only  being 
<«  a  decreet  between  the  pursuer  and  defender,  but  it  is 


(i)  Bk.  iv.  tit.  40,  8.  16. 
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*^  sqffiaent  if  it  was  between  tbeir  predecessors  and  au- 
"  thorities.'*  The  same  doctrine  was  laid  down  by  Lord 
Bankton  (*).  The  parties  in  this  case,  however,  stood  m 
no  such  relation  to  each  other,  and  that  reasoning,  there- 
fore»  did  not  apply  here.  With  regard  to  direct  interest, 
the  Lord  President  agreed,  that  if  this  proceeding  could 
be,  set  aside,  the  whole  question  of  death^bed  would 
immediately  be  raised  anew,  so  that  the  effect  would 
be,  that  the  witness  would  neither  gain  nor  lose  by  his 
evidence ;  and  Lord  Cringletie  distinctly  expressed 
himself  that  this  proceeding  could  be  set  aside,  for  be 
said,  that  ^*  as  no  man  can  reduce  on  the  ground  of 
**  death-bed,  but  the  immediate  heir,  the  proceedings 
"  in  this  case  must  necessarily  fall,  as  having  been  at 
"  the  instance  of  a  party  who  had  no  right  whatever 
**  to  insist  on  them;"  and  for  another  cause  he  ex- 
pressed his  belief,  that  it  would  probably  be  better  for 
Dr,  Buchanan  that  things  should  remain  as  they  were, 
adding,  that  the  first  thing  he  would  have  to  do  would 
be,  to  get  himself  served  heir,  and  then  reduce  the  deed. 
It  was  clear,  therefore,  even  on  the  opinion  of  one 
of  the  Lords  of  Session  who  had  supported  the  judg- 
ment of  the  Court  below,  that  the  witness  could  have 
no  interest  in  reducing  the  deed,  and  consequently,  his 
testimony  should  have  been  admitted,  and  the  judg- 
ment rejecting  it  must  be  reversed. 


Judgment ; 

Wednesday, 

July  10. 


Lord  Wynford  moved  the  judgment  of  the  House  :— 
This  was  what  was  called  in  the  Scotch  law,  an  action 
of  reduction  and  improbation,  for  the  purpose  of  setting 
aside  a  deed  that  had  been  executed  in  favour  of  the 
Respondent.  The  grounds  for  the  reduction  of  the 
deed  were  two.     First,  that  the  deed  was  not  executed 
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in  the  proper  manner;  and  next,  that  at  the  time  of 
the  execution  of  the  deed,  John  Allan  was  on  his 
death-bed.  For  the  purpose  of  proving  these  two 
facts,  a  witness,  named  Buchanan,  was  called  ;  he  was 
examined  on  the  voire  dircj  as  it  was  called  in  the 
English,  or  in  initialibusy  as  it  was  termed  in  the  Scotch 
law.  This  was  with  the  view  of  objecting  to  his  testi- 
mony. Upon  the  statement  he  then  made,  it  appeared 
that  he  claimed  the  estate  of  John  Allan,  as  the  nearest 
heir  of  that  person ;  but  that  his  claim  was  suspended 
for  the  present  in  consequence  of  a  difficulty  in  making 
out  the  title  by  proving  the  legitimacy  of  his  grand- 
mother; on  this  it  was  insisted  that  Dr.  Buchanan 
could  not  be  examined  as  a  witness,  because  his  state- 
ment showed  he  had  an  interest  in  the  cause.  It  was 
clear  that  he  could  not  proceed  in  any  claim  founded 
on  his  supposed  nearness  of  relationship,  till  this  diffi* 
culty  about  the  legitimacy  of  his  grandmother  had  been 
removed.  Two  learned  Judges,  however,  sustained 
the  objection  ;  he  was  not  examined  ;  and  the  pursuer 
failed  in  his  suit.  Upon  this,  the  counsel  for  the  pur- 
suer tendered,  under  the  provisions  of  a  statute  which 
assimilated  the  laws  of  England  and  Scotland  to  each 
other,  a  bill  of  exceptions.  The  question  then  came  to- 
be  considered  before  the  Court  of  Session,  and  by  that 
Court  Dr.  Buchanan  was  held  not  admissible  as  a 
witness.  ^  It  was  satisfactory  to  know  that  that  judg- 
ment had  not  been  unanimously  given.  The  Lord 
Chief  Commissioner  Adam,  whose  opinion  was  taken 
though  he  had  not  a  right  to  vote  upon  the  subject,  was 
opposed  to  it.  Lord  Meadowbank  was  also  opposed  to 
it.  Thus  stood  the  case  in  point  of  authority.  T'he 
greatest  respect  was  due  to  the  learning  and  ability  of 
the  Judges  in  Scotland ;  but  when  they  thus  differed 
among  themselves,  he  was  inclined,  on  questions  of  the 
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1 833.  admissibility  of  evidence,  to  prefer  the  authority  of  a 
*  "^  '  lawyer  like  the  Lord  Commissioner,  who  had  had  the 
and  another  benefit  of  the  experience  afforded  in  such  matters 
RowAT.  "'y  *  practice  in  the  Courts  of  England,  where  questions 
of  admissibility  of  evidence  had  been  much  more  fre- 
quently discussed.  If  the  question  was  to  be  settled 
entirely  by  English  law,  there  was  not  a  man  in 
Westminster  Hall  who  could  entertain  a  doubt  upon 
it.  It  had  been  a  settled  rule  here  since  the  case 
.  of  Walton  y.  Shelley  (/),  to  incline  against  the  doctrine 
of  incompetency,  and  for  that  of  admissibility,  and 
that  no  objection  of  incompetency  should  be  received 
unless  the  witness  was  directly  interested;  in  other 
words,  unless  the  record  in  the  case  in  which  he 
was  called  as  a  witness,  could  be  used  for  him  in 
another  suit.  A  man  who  was  heir-at-law  to  another, 
could  be  called  to  prove  his  father's  right  to  an  estate, 
though  the  instant  the  breath  was  out  of  his  father's 
body  he  would  enter  as  heir.  On  what  principle  was 
It  that  such  a  witness  could  be  admitted?  On  the 
principle  that  he  had  no  vested  interest  in  the  cause, 
which  he  could  immediately  use,  for  nemo  est  hares 
viventis.  That  was  a  stronger  case  than  the  present, 
which  was  at  most  only  one  of  a  contingent  interest 
Had  this  been  a  question  in  an  English  court  of 
justice,  the  witness  would  have  been  admitted,  subject, 
of  course,  to  any  objections  to  his  credit.  The  question 
here  need  not,  however,  be  argued  on  the  point  of  the 
existence  of  a  contingent  interest,  for  the  judgment 
would  not  have  been  of  the  least  use  to  the  witness. 
There  was  no  great  difference  in  this  respect  between 
the  laws  of  the  two  countries.  The  rule  in  both  was, 
that  interest  in  a  cause  made  a  witness  inadmissible. 

(/)  1  T.  R.  396. 
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Could  this  judgment  be  used  in  favour  of,  or  against  1833. 
the  person  ?  The  rule  in  both  countries  was  the  same,  itlll^^ 
that  the  judgment  in  a  case  could  only  be  used  be-  ^^^  another 
tween  the  same  parties,  and  that  rule  was  subject  but  Uowat. 
to  few  exceptions.  These  consisted  of  cases  where  the 
persons  to  be  affected  were  privies  in  estate,  taking 
under  the  parties  to  the  original  suit.  It  was  clear 
that  the  witness  did  not  stand  in  this  situation,  for 
instead  of  being  privy  to  the  estate  of  the  pursuer,  or 
taking  under  the  pursuer,  he  would,  if  he  came  in, 
treat  the  pursuer  as  an  intruder.  Lord  Stair  said. 
The  first  and  most  common  exception  in  all  processes 
is,  exceptio  rei  judicatcEj  that  the  controversy  is 
already  decided  by  a  competent  judge,  which  is  re- 
"  levant,  albeit  it  would  be  a  decreet  of  an  inferior 
"  Court,  which,  if  it  have  no  evident  nullity,  is  relevant 
*♦  till  it  be  reduced.  Neither  is  the  nullity  a  reply, 
but  an  objection  arising  from  what  appears  in  the 
decreet ;  for  if  it  be  a  nullity  arising  from  the  pro- 
*^  cess  and  minutes,  it  cannot  be  insisted  in  till  these 
be  called  for  and  produced  in  a  reduction.  Resjudi^ 
cata  is  relevant,  not  only  being  a  decreet  between  the 
pursuer  and  the  defender,  but  it  is  sufficient  if  it 
•*  was  between  their  predecessors  and  authors." 

Lord  Bankton  also  says,  '*  This  exception  lies  where 
the  case  that  was  formerly  judged  between  the  par- 
ties and  their  authors,  is  sought  to  be  judged  again, 
while  that  judgment  remains  unreversed,  for  it  can- 
not be  brought  under  cognizance  again,  the  rule 
being,  that  res  judicata  pro  veritate  habetur^  the 
"  judgment  of  a  Court  is  held  to  be  true  and  just." 

The  principle  was  the  same  in  the  English  law,  for 
both  laws  derived  it  from  the  same  source.  Dr. 
Buchanan  could  not  say  that  he  had  been  a  party  to  the 
case  which  had  been  already  decided.     It  was  said  that 
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1833.       if  the  pursuer  got  possession  and  Dr.  Buchanan  after- 
^^"""^      wards  claimed  against  him,  and  proved  a  descent  from 
and  another    the  grandmother,  the  present  pursuer  could  not  set  up 
a  deed  which  he  had  already  reduced,  and.  it  had  there* 
fore  been  argued  by  Mr.  Follett  that  this  would  ha?e 
the  effect  of  giving  Dr.  Buchanan  instant  possession. 
That  would  be  so  according  to  the  English  law.     The 
difference  between  the  two  laws  was  on  that  very  point 
The  reduction  of  the  deed  must  be  again  effected,  for, 
as  Lord  Cringletie  observed,  '*  That  as  no  man  can 
reduce  on  death-bed,  but  the  immediate  heir,  the  pro- 
ceedings in  this  case  would  necessarily  fall,  as  havbg 
been  at  the  instance  x)f  a  party  who  had  no  right 
to  insist  on  them/'    A  case  had  been  supposed  on 
this  subject.     It  was  said  that  if  a  man  was  indicted 
for  murder,  and  was  afterwards  pardoned    the  record 
in  the  first  case  would  be  evidence  in  another  to  prove 
the  title  of  one  who  founded  on  that  murder  a  claim 
of  assythment  or  compensation.     If  that  would  be  so, 
it  was  certainly  different  from  the  law  of  England,  for, 
in  the  first  place,  the  parties  were  not  the  same,  and 
the  object  of  the  indictment  and  of  the  action  were 
not   the  same.      Now  it  appeared  from   the  case  of 
Rutherford  v.  Nisbetj  that  in  order  that  a  record  might 
be  used  as  evidence  in  a  second  suit,  such  suit  should 
appear  to  be  instituted  between  the  same  parties,  and 
for  the  same  thing  as  the  first.     The  case  supposed, 
therefore,  did  not  bear  on  the  point  in  issue.     In  the 
present  instance  the  pursuer  was  an  utter  stranger  to 
Dr.  Buchanan,  who  would  treat  him  as  such  in  any 
future  contest   as   to  the   estate.     This  case  must  be 
governed  by  the  general  rule  that  no  judgment  in  one 
cause  could  be  given  in  evidence  in  another,  except  the 
second  cause  was  between  those  who  were  privies  in 
estate,  or  who  claimed  by  descent  from  the  parties  in 
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the  first  suit.  It  did  not  come  within  the  exceptions 
to  that  rule.  Three  of  the  Judges  in  this  very  case 
had  admitted  that  the  judgment  could  not  be  used  for 
or  against  Dr.  Buchanan ;  that  it  would  not  be  con- 
sidered as  res  judicata  between  him  and  the  person 
against  whom  he  gave  evidence.  Dr.  Buchanan,  there- 
fore, had  not  such  an  interest  in  the  event  of  the  suit  as 
would  disqualify  him  from  being  called  as  a  witness  in  it. 
Dr.  Buchanan's  interest  was  in  fact  of  that  uncertain  and 
contingent  kind  that  it  would  be  impossible  for  any  Court 
of  Justice  whatever  to  allow  him  afterwards  to  make  use 
of  this  record.  He  should,  therefore,  move  their  Lord- 
ships that  this  judgment  be  reversed.  He  felt  the  less 
reluctance  in  coming  to  this  conclusion,  because,  re- 
collecting the  opinions  of  the  Scotch  Judges,  that  this 
would  not  be  res  judicata^  the  balance  of  authority  in 
the  Court  below  was  in  principle  against  this  judgment. 
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Judgment  reversed  accordingly. 
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ERROR, 
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Matthias  Prime  Lucas,  Esquire,^ 

William    Thompson,    Esquire,  I  pi^u.4:/r^  :„ 
Phineas  Davis,  Joseph  ^^^^y}vf.j.Q^ 
Thomas  Lingham,  and  Charles 
ElCKE       --- 

Christopher  Nockells  -    -  Defendant  in  Error. 

In  an  action  of  trespass,  where  the  defendants  justify  under 
a  ^.  fa.,  and  the  plaintiff  replies  de  injuria  absque  residu6 
causa,  and  new  assigns,  that  the  defendants  committed  the 
trespasses  on  other  occasions,  and  for  other  purposes  than 
in  the  plea  mentioned,  the  Judge  may  leave  it  to  the  jury 
to  say  whether  the  execution  was  bofiajide  or  colourable. 


85  June  1833.  This  was  a  writ  of  error  upon  a  judgment  of  the 
iv^w.'  Court  of  Exchequer  Chamber  at  Westminster,  affirming 
a  judgment  of  the  Court  of  King's  Bench  in  an 
action  of  trespass  brought  in  that  Court,  wherein  the 
Defendant  in  error  was  Plaintiff,  and  the  Plaintiffs  in 
error  were  Defendants. 

The  Plaintiff  was  sole  owner  of  a  ship  called  the 
Emerald,  on  board  of  which  certain  goods,  consisting 
of  furs,  oil,  &c.  had  been  shipped  by  one  Thornton, 
at  Van  Diemen*s  Land,  to  be  delivered  in  London  to 
Messrs.  Ilopley  &  Lingham,  or  their  assigns,  they 
paying  freight,  as  per  charter. 
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The  first  count  of  the  declaration  stated  in  sub* 
istance,  that  the  Defendants  on  the  1st  of  January  1823, 
with  force  and  arms,  &c.  broke  and  entered  a  certain 
ship  of  the  Plaintiff,  then  lying  in  the  London  Docks, 
and  greatly  damaged  the  same,  and  seized  and  took 
away  divers  goods  and  merchandizes  then  in  the  pos* 
session  of  the  Plaintiff  on  board  the  said  ship,  and  on 
which  the  Plaintiff  had  a  lien  for  freight  to  the  amount 
of  6,000  /.,  and  converted  the  goods  to  their  own  use. 
In  the  second  count,  the  Defendants  were  stated  to 
have  taken  possession  of  the  ship,  and  carried  off  and 
converted  the  goods  of  the  Plaintiff.  In  the  third 
count,  the  Defendants  were  charged  with  carrying  off 
both  ship  and  goods,  &c. :  in  other  respects  this  count 
was  similar  to  the  second. 

The  Defendants  pleaded  separately  :  the  pleas  were 
in  substance  the  same  for  all.  First,  the  general  issue, 
not  guilty,  on  which  issue  was  joined.  Secondly,  Davis 
and  Bull,  as  bailiffs  to  Lucas  and  Thompson,  then 
sheriffs  of  Middlesex,  justified  the  taking  of  the  goods, 
&c.  by  virtue  of  a  writ  oi  Jieri  facias^  on  a  judgment 
obtained  in  the  Court  of  King's  Bench  in  Michaelmas 
Term,  3d  Geo.  4,  against  Nathaniel  Thornton  in  the 
sum  of  20,000  /.  and  costs,  by  Randle  Hopley,  George 
Augustus  Lingham  and  Thomas  Lingham ;  that  the 
goods,  &c.  so  taken  were  the  goods  of  the  said 
Nathaniel  Thornton,  and  were  thereupon  sold  under 
the  said  writ ;  and  that  the  proceeds  thereof  were 
paid  to  Randle  Hopley,  George  Augustus  Lingham 
and  Thomas  Lingham,  in  part  satisfaction  of  their  debt. 
The  replication  to  the  last  plea,  protesting  that  there 
was  no  such  judgment  or  writ,  stated,  that  the  De- 
fendants of  their  own  wrong,  and  without  the  residue 
of  the  cause  by  them  in  the  said  last  plea  alleged, 
committed  the  trespasses   in  that  plea  named.      On 
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which  issue   was  joined.      The  plaintiff    also   newly 
assigned,  that  the  Defendants  committed  the  trespasses 
on  other  occasions,  and  for  other  purposes  than  those 
mentioned  in  the  pleas ;  to  which .  new  assignment  the 
Defendants  pleaded  not  guilty.     Whereupon  issue  was 
joined.     The  cause  was  tried  before  Lord  Tenterden, 
when  evidence  was  produced  by  the  Plaintiff  for  the 
purpose  of  showing,  that  at  the  time  of  the  trespass 
the  possession  of  the  ship  was  in  him,  and  that  the 
goods  were  not  taken  by  virtue  of  the  writ  of  execution ; 
but  that  the  writ  was  had  recourse  to  merely  as  a  colour, 
to  enable  Thomas  Lingham  and  his  partners,  who  were 
the  consignees  of  the  goods,  to  get  possession  of  and 
land  the  goods,  as  importers,  without  subjecting  them- 
selves to  the  claim  for  freight,  which  would  have  arisen 
if  they  had  accepted  the  goods  under  the  bill  of  lading ; 
and  that  the  goods  were  not  sold  by  the  sheri£^  but 
were  sold  by  Thomas  Lingham  and  his  partners  as  the 
importers.     The  Lord  Chief  Justice  directed  the  jury 
that,  in  his  opinion,  the  ship  remained  in  the  possession 
of  the  plaintiff,  and  that  the  question  for  their  con- 
sideration was,  whether  the  said  goods  were  really  and 
bondjide  taken  by  virtue  of  the  said  writ  or  not ;  accord- 
ing to  which,  they  would  find  for  the  Defendants  or 
Plaintiff.     To  this  direction  the  counsel  for  the  De- 
fendants tendered  a  bill  of  exceptions,  on  the  ground 
that  the  question  left  to  the  jury  was  not  that  which 
was  raised  on  the  face  of  the  pleadings,  for  that  if 
fraud  was  meant  to  be  imputed  it  should  have  been 
specially  replied,  and  could  not  be  given  in  evidence 
under  the  replication  in  this  case.     The  jury  found 
a  verdict  for  the  plaintiff  for  1,950/.,  and  40  ^.  costs. 
Judgment  having  been  given  for  the  Plaintiff  in  the 
Court  of  King's  Bench  in  Michaelmas  Term,  7  Geo.  4, 
the  Defendants  brought  a  writ  of  error  in  the  Court  of 


3  July  i83i. 
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Exchequer  Chamber.     In  Easter  Term,  9  Geo.  4,  the        i833. 
Court  of  Exchequer  Chamber  unanimously  affirmed       . 

.  r  ^  LlXAS 

the  judgment  of  the  Court  of  King's  Bench  {a).    The     and  others 
Defendants  then  brought  the  present  writ  of  error,     nockells. 
praying  that  the  judgments  of  the  Courts  of  King's 
Bench  and  Exchequer  Chamber  might  be  reversed. 

Mr.  Martin  for  the  Plaintiffs  in  error : — ^The  question  Wcdncsciay 
left  to  the  jury  in  this  case  did  not  arise  upon  the 
pleadings.  The  first  point  to  which  the  attention  of 
their  Lordships  should  be  directed  was  the  clause  in 
the  charterparty  as  to  the  freight.  It  would  be  found 
by  the  chartei-party  that  the  cargo  was  to  be  delivered 
to  the  consignees  on  the  arrival  of  the  vessel,  but  the 
payment  of  the  freight  was  not  to  take  place  till  lo 
days  afterwards.  A  stipulation  for  delay  in  the  payment 
was  incompatible  with  the  assertion  of  a  right  of  lien. 
That  right  was  one  which  might  be  altered  by  agreement 
between  the  parties ;  Savilk  v.  Campion^  per  Abbott, 
C .  J.  {b) ;  Hutton  v.  Bragg {c) ;  and  Raitt  v.  Mitchell,  (d). 
There  was  therefore  no  lien,  and  it  was  clear  that  these 
goods  were  the  property  of  the  Defendant  in  the 
execution,  and  were  liable  to  be  seized  at  the  suit  of 
a  third  party.  If  they  were  Thornton's  goods  tliey  were 
liable  to  an  execution  issued  against  him.  Secondly, 
there  was  no  evidence  whatever  applicable  to  the  new 
assignment.  The  special  plea  had  justified  the  acts  of 
breaking  and  entering  the  ship  and  taking  the  goods, 
&c.  On  that  point  the  evidence  on  both  sides  was  the 
^ame,  so  that  in  fact  the  new  assignment  was  out  of  the 
question.  The  new  assignment  was  only  applicable 
when  the  act  justified  by  the  Defendant  in  his  plea  was 
different  from  that  which  the  Plaintiff  relied  on  as  his 

(a)  2  Younge  &  Jervis,  304.    4  Bing.  739.  S.  C. 
(b)  2  B.  &  A.  510.         (c)  7  Taunt.  14. .      {d)  4.  Camp.  146. 
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1833.  cause  of  action.  If  the  act  stated  by  both  parties 
^7"""^  '  was  the  same  the  Plaintiff  should  answer  by  a  repli- 
and  others  cation,  but  if  the  Defendant  mistook  the  act,  the  Plain- 
NocKCLM.  ^'^  should  point  out  the  mistake  by  the  new  assign- 
ment (e).  The  question  therefore  which  was  to  be  left 
to  the  jury  must  arise,  if  at  all,  on  the  plea  and  repli- 
cation. The  effect  of  the  replication  was  to  traverse 
all  the  traversable  matters  contained  in  the  plea  except 
those  protested.  The  case  was  therefore  the  same  as 
if  issue  had  been  taken  in  the  replication  on  the  virtute 
ci0us^  and  on  a  demurrer  to  it.  A  demurrer  to  that 
traverse  would  have  been  good.  The  pleadings  in 
Ckasby  v.  Barnes  were  the  same  as  here,  and  the  facts 
alone  were  considered  to  be  put  in  issue,  the  virtute 
ciijus  being  treated  as  a  mere  inference  of  law.  The 
fii*st  case  on  this  point  was  in  the  21  Hen.  6,  p.  5.  It 
was  an  action  of  false  imprisonment :  the  defendant 
justified  under  a  magistrate's  warrant;  the  plaintiff 
replied  de  son  tort  demesne  sans  tiel  record  \  that  repli- 
cation was  held  bad  ;  then  again  that  the  trespass  had 
been  committed  without  the  precept,  but  that  was  held 
bad  too,  as  the  Court  thought  it  must  be  intended  that 
the  party  was  taken  by  virtue  of  the  precept.  That 
was  the  principle  which  ought  to  govern  the  present 
case.  In  Beale  v.  Simpson  (/),  which  was  an  action 
for  an  escape,  the  defendant  pleaded,  that  B  being  in 
his  custody,  a  habeas  corpus  was  delivered  to  him,  upon 
which  he  took  B  out  of  prison  and  carried  him  to  West- 
minster. The  plaintiff  traversed  in  this  form,  absque  hoc 
that  the  prisoner  had  been  taken  out  of  prison  by  virtue 
of  the  former  writ.  It  was  held  by  Chief  Justice 
Treby  that  the  traverse  was  bad,  but  the  other  three 

(e)  1  Saund.  299.  (n.  6) ;  by  the  Court,  CUasby  y,  Barnes,  10 
East,  80 ;  15  East,  236 ;  and  16  East,  8a. 
(/)  1  Lord  Haym.  408.  1  * 
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Judges  held  that  it  was  good.  Their  Lordships'  atten-' 
tion  was  directed  to  this  case  with  reference  to  two 
notes  of  Mr.  Serjeant  Williams.  The  replication 
referred  to  in  Mr.  Justice  Powell's  second  judgment 
was  in  fact  one  in  confession  and  avoidance.  It  had 
been  held  lately  in  the  Court  of  King's  Bench,  that 
a  man  who  was  in  custody  was  so  on  the  instant  of  the 
delivery  of  a  second  writ.  In  Wms.  Saunders  (^),  it 
was  said»  ^^  it  is  agreed  that  where  the  words  virtute 
pratestu  per  quod,  and  the  like,  introduce  a  conse* 
quence  or  inference  from  the  preceding  matter  they 
"  are  not  traversable."  In  Greene  v.  Jones  (A),  the 
same  doctrine  is  asserted,  and  the  report  of  that  case 
in  Keble  is  cited  in  support  of  it.  In  Groenvelt  v. 
the  College  of  Physicians  (i),  the  replication  was  absque 
fioc^  that  the  act  done  was  by  virtue  of  the  warrant. 
There  was  a  demurrer  to  that  replication.  That  case 
was  put  on  the  doctrine  in  3  Coke,  as  to  distraining  for 
heriot  service,  where  it  was  stated  to  be  good  law  that 
if  a  man  had  authority  to  do  a  certain  thing,  and  did 
it,  he  must  be  taken  to  have  done  it  by  virtue  of  that 
authority.  In  Crorvther  v.  Ranisbotham  {k\  which  was 
an  action  of  trepass  for  breaking  into  a  cow-house,  the 
defendant  pleaded  that  he  committed  the  trespass 
under  a  writ  ofjusticieSj  and  the  plaintiff  replied  de 
ivjuria.  That  case  was  stronger  than  the  present,  and 
Lord  Kenyon  there  said,  '*  I  never  understood  that 
a  man  was  obliged  to  justify  a  distress  for  the  cause 
which  he  happened  to  assign  at  the  time  it  was  made. 
*^  If  he  can  show  that  he  had  a  legal  justification  for 
"  what  he  did  that  is  sufficient.  A  man  may  distrain  for 
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(^)  1  Wms.  Saund.  23  (n.  5.) 
(Ji)  1  Wms.  Saund.  298  (n.  3.)    S.  C.  Keble,  60^. 
(t)  12  Mod.  386.     The  same  case  is  reported  in  1  Lord  Raym. 
454,  where  the  pleadings  are  set  out  at  length. 
ik)  7  T.  R.  654. 
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1833.  "  rent  and  avow  for  heriot  service.  Now  it  here. 
"^^^^1^  "  appears  that  the  defendants  were  justified  under  the 
and  others  "  process  of  the  County  Court  in  entering  upon  the 
NocKELLs.  '*  premises  and  taking  his  goods,  in  order  to  compel  an 
**  appearance,  and  therefore  the  question  ought  not  to 
"  have  been  left  to  the  jury  to  say  whether  they  entered 
'^  for  that  or  some  other  cause/'  It  would  be  difficult 
to  do  what  Lord  Kenyon  there  said  might  be  done,  if 
the  mode  of  traverse  here  insisted  on  were  allowed.  An 
instance  of  this  might  be  found  in  questions  relating  to 
incorporeal  hereditaments,  such  as  rights  over  land. 
Suppose  the  case  of  a  man  who  had  the  right  of  shooting 
over  lands :  he  would  aver  that  he  entered  for  the  pur- 
pose of  exercising  that  right.  In  gg  cases  out  of  loo 
it  might  be  proved  that  he  had  said  he  would  shoot  over 
the  land  for  the  purpose  of  annoying  his  neighbour.  If 
evidence  of  that  sort  could  be  admitted,  the  man  would 
be  subject  to  damages  for  shooting  over  the  land,  though 
he  had  a  perfectly  good  right  to  do  so.  The  same  ques- 
tions might  be  raised  in  cases  where  arrests,  perfectly  l^al 
in  themselves,  were  made ;  and  the  right  of  a  magistrate 
to  issue  a  warrant  might  be  defeated  in  consequence  of 
some  hasty  expression  previously  uttered.  No  question 
of  right  could  properly  arise  on  this  replication.  The 
point  put  in  the  Exchequer  Chamber  was,  that  the 
defendant  had  made  himself  a  trespasser  ab  initio.  The 
doctrine  of  a  man  making  himself  a  trespasser  ab  initio 
was  adopted  for  the  purpose  of  preventing  men  from 
being  guilty  of  the  abuse  of  legal  powers  ;  the  Six 
Carpenters' case  (/).  In  such  a  case  the  replication 
should  show  the  fact  of  the  abuse  (w).  There  was  no 
evidence  applicable  to  the  new  assignment;  the  case 

(I)  8  Rep.  290. 

(m)  1  Wms.  Saund.  300,  (n.  d.)\  2  Wilson,  313;  3  Wils.  20; 
3  T.  R.  292  ;  and  1  H.  B.  SSS-  S.  C. ;  6  Com.  Dig.  Pleader,  563, 
pi.  m.  43.  tit.  New  Assignment. 
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therefore  rested  on  the  other  pleadings,  and  the  question 
left;  to  the  jury  was  erroneous.  As  to  the  question  of 
lien,  the  first  count  stated  that  the  plaintiff  had  a  lien 
to  a  large  amount  on  the  goods.  That  was  not  the  fact. 
If  the  plaintiff  had  no  such  lien,  then  Nockells  was 
a  wrong  doer  in  refusing  to  deliver  them.  The  Judge 
therefore  ought  to  have  told  the  jury  that  there  was  no 
lien.  If  the  man  who  had  a  right  to  the  goods  was 
not  justified  in  entering  the  ship,  still  it  was  a  material 
question  as  to  damages,  whether  the  goods  were  or  were 
not  the  property  of  the  man  who  entered.  That  was 
the  question  which  the  counsel  for  the  Defendant  pro- 
posed to  submit  to  the  jury.  The  verdict  was  for  the 
amount  of  the  value  of  the  goods,  which  showed  that 
the  jury  did  not  give  damages  for  any  thing  but  the  mere 
taking  of  the  goods.  Lastly,  if  there  was  no  evidence 
to  justify  the  verdict  of  the  jury  on  the  new  assignment, 
the  judgment  being  entered  on  the  new  assignment 
must  necessarily  b^  erroneous. 

Lord  Tenterden  ;— You  cannot  affect  the  judgment 
by  anything  appearing  merely  in  the  bill  of  exceptions  ; 
the  matters  there  set  out  are  applicable  only  to  the 
exceptions  taken  at  the  trial. 

Mr.  CampbeU  and  Mr.  Maule  for  the  Respondent :— * 
The  bill  of  exceptions  proceeded  on  the  ground  that 
the  action  could  not  be  maintained,  for  that  the  Plaintiff 
was  out  of  possession  of  the  ship.  Now  it  was  admitted, 
that  in  fact  the  plaintiff  was  not  out  of  possession  of  the 
ship,  but  it  was  said  that  he  had  no  lien  upon  the  goods. 
As  the  Plaintiff  had  possession  of  the  vessel,  he  had 
a  qualified  possession  of  the  cargo.  The  only  question 
was,  whether  the  learned  Judge  was  justified  in  leaving 
the  question  to  the  jury   in  the  manner  he  had  done. 
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1833.  The  new  assignment  raised  that  very  question.  It  stated, 
"T^^  that  the  defendants  had  entered  on  other  occasions,  and 
and  others  for  Other  purposes,  and  with  excess  had  committed  this 
NocKELu.  trespass.  The  new  assignment  distinguished  this  case 
from  all  those  which  had  been  referred  to.  It  was  true, 
that  if  the  Plaintiff  and  Defendants  were  agreed  upon 
the  act  of  trespass  there  could  be  no  new  assignment ;  but 
how  was  it  to  be  ascertained  that  they  were  agreed  ?  In 
the  cases  referred  to,  the  new  assignments  were  bad  on 
demurrer }  but  could  the  new  assignment  have  been 
demurred  to  in  this  case  ?  For  anything  that  appeared 
on  this  record,  the  Defendants  might  have  entered  by 
the  writ,  but  have  stayed  and  done  many  things  for 
which  that  writ  gave  no  excuse.  This  case  was  not  to 
be  distinguished  from  a  case  of  trespass,  quare  clausum 
fregit.  It  was  stated,  that  where  the  Defendant  wis 
a  trespasser  ab  initio^  he  could  not  be  shown  to  be  so 
by  denying  what  was  stated  in  the  plea ;  but  then  that 
was  the  very  reason  for  the  new  assignment.  Under 
this  new  assignment,  the  Plaintiff  was  justified  in  giving 
in  evidence  that  the  Defendants  had  abandoned  the 
execution,  and  acted  on  the  bill  of  lading.  If  that  were 
so,  then  it  was  clear  that  they  did  not  enter  in  the 
manner  stated  in  the  plea,  but  upon  another  occaaon, 
and  for  another  purpose.  The  replication  denied  every- 
thing that  was  not  a  mere  conclusion  of  law,  but 
was  a  material  substantive  traversable  fact.  Now 
the  plea,  after  alleging  the  judgment  and  the  writ, 
said  that  the  Defendants  entered  by  virtue  of  that 
writ,  and  seized  the  goods  for  the  purpose  of  satis- 
fying the  exigency  of  it.  The  evidence  was,  that 
the  Defendants  entered  and  pretended  to  take  the 
goods  under  the  writ,  but  that  they  took  them  as  the 
property  of  Hopley  and  Lingham,  to  whom  they  were 
handed  over,  and  who  sold,  as  importers  of  the  goods, 
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for  their  own  benefit.  That  was  the  excess  complained  of. 
Hopley  and  Lingham  swore  that  their  sale  was  the  first 
sale,  thus  negativing  the  pretended  sale  from  the  sheriff. 
That  made  thepi  trespassers.  That  distinguished  the 
case  from  Crowther  v.  Ramsbottom  (w),  where  nothing 
was  done  but  under  the  writ  o£justicies;  here  some-* 
thing  was  done  which  the  writ  could  not  justify*  Sup- 
pose goods  thus  seized  had  been  thrown  into  the  river, 
or  wine  drunk,  could  it  not  it  be  said  that  the  parties 
doing  these  things  came  in  under  a  writ,  but  after* 
wards  acted  without  authority  ?  It  had  been  said,  that 
there  was  no  evidence  applicable  to  the  new  assignment ; 
but  no  exception  had  been  taken  on  that  ground  at  the 
time  of  the  trial.  The  only  point  then  taken  was,  that  a 
certain  question  did  not  arise  on  these  pleadings.  M'hat 
was  the  nature  and  office  of  a  new  assignment,  and 
when  was  it  admissible  r  It  was  admissible  where  the 
declaration  complained  of  something  that  had  been  done 
at  an  indefinite  period  of  time,  and  one  act  of  the  kind 
was  justified  in  the  plea  ;  so  that  it  would  not  be  incon- 
sistent in  the  record  showing  what  was  the  real  act  of 
trespass,  and  saying  that  the  matter  of  the  plea  was  ^ 
matter  different  from  that  which  was  stated  in  the  decla<» 
ration*  The  present  case,  however,  was  noft  properly 
a  case  of  a  new  assignment.  Suppose  the  party  com- 
plained of  an  act  of  trespass,  and  the  defendant  justified 
under  process,  the  defendant  must  admit  that  he  had 
committed  the  identical  trespass  complained  of.  Sup- 
pose the  plaintiff  thought  the  defendant  had  exceeded 
the  authority  given  him  by  that  process,  he  ought  not 
to  new  assign,  though  that  was  the  term  used  in  thQ 
former  judgments  in  this  case,  but  should  reply  the  ex- 
cess. That  would  admit  and  avoid  the  plea,  and  sl.ow 
that  the  plea  was  not  justified  in  law ;  for  it  would  show 
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that  the  defendant  had  acted  without  or  against  the  law. 
A  new  assignment  would,  under  such  circumstances^  be 
a  departure.  These  considerations,  as  to  the  nature  oi 
the  new  assignment,  got  rid  of  the  cases  on  the  other 
side.  With  respect  to  the  dictum  ofvirlute  ci^*u5  not  being 
traversable,  it  was  evident,  on  looking  through  the  case 
in  Lord  Raymond,  that  according  to  the  understanding 
of  the  Court,  the  virtu te  cttjus  merely  stated  the  efkxX 
of  the  preceding  allegations.  In  Dr.  GrenviUt's  case  (o), 
there  was  a  traverse  of  the  virtute  ctgns.  There  was  an 
admission,  that  the  occasion  mentioned  in  the  declara- 
ration  and  the  plea  were  the  same,  and  there  was  no 
replication  of  excess.  It  was  true  that  a  matter  of  law 
could  not  be  traversed ;  but  they  might  traverse  the 
question,  whether  a  person  acted  under  authority,  or 
had  been  guilty  of  excess,  and  if  he  hadn  that  excess 
should  be  stated  in  the  replication.  That  was  the  effibct 
of  the  resolution  in  the  Siof  Carpenters'  case  (p).  In 
the  Year  Books  (q),  an  action  of  trespass  was  broughti 
complaining  of  one  act.  The  defendant  pleaded  thst 
he  was  the  lessor  of  the  plaintiff,  and  entitled  to  view 
the  waste,  and  had  entered  for  that  purpose  ;  the  plain- 
tiff replied,  that  the  defendant  had  stayed  all  night,  and 
the  plaintiff  had  judgment,  for  that  replication  showed 
excess.  In  the  Year  Books  (r),  there  was  an  action  of 
trespass  for  breaking  into  the  plaintiff's  close,  and  taking 
away  his  cattle.  The  defendants  pleaded  that  the  close 
was  the  freehold  of  A.B.j  and  that  by  his  command 
they  took  the  cattle  damage-feasant ;  replication,  alleg- 
ing that  after  the  taking  they  converted  the  cattle  to 
their  own  use. 


These  cases  showed  that  the  law  would  allow  the 
question,  quo  ammo  the  party  entered.    Several  of  these 

(o)  12  Mod.  386.    1  Lord  Raym.  454. 
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cnses  were   cbmmented  on  in  the  judgment  of  tlie       1833. 
Chief  Justice  of  the  Court  of  Common   Pleas,  in       j^^^^^ 
the  Exchequer  Chamber.     There  was  not  the  slightest    and  otben 
gtx>uiid  for  coiilplaining  of  th^  manner  in  which  the     Nockelu. 
leanied  Judge  who  tried  this  cause  left  the  case  to 
tfie  jury ;  for  the  quest1oii;''whether  the  defendants  had 
acted  ufider  the  authority  stated,  or  had  exceeded  it, 
was  raised,  and  properly  raised,  by  the  plea  and  the  new 
nasignment. 

Mr.  Martin^  in  reply  : — The  sale  of  the  goods  was 
regularly  made  by  the  sheriff,  and  the  proceedings  at  the 
Cu^tom-hoOse  were  those  that  were  necessary  by  the 
Castom-hous6  regulations.  The  question,  whether  the 
execution  was  collusive  or  not^  was  not  open  for  consi- 
deration up<Mi  the  pleadings*  By  confining  themselves 
chiefly  to  the  new  assignment,  the  other  side  seemed  to 
admit,  that  but  for  that  the  question  could  not  have  been 
kft  to  the  jury.  They  had  not,  however,  overthrown 
the  authority  of  one  of  the  cases  already  quoted.  A  dis- 
tinction had  been  attempted  to  be  taken  between  cases 
where  the  tre^ass  was  single,  and  those  where  trespasses 
were  allied  to  have  been  committed  an  indefinite 
number  of  times.  In  the  former  case,  a  new  assignment 
would  be  bad  on  demurrer ;  in  the  latter,  it  would  not 
be  bad  on  demurrer,  but  it  might  be  defeated  on  the 
proof.  That  was  the  effect  of  the  note  in  Saunders  (i). 
The  case  of  throwing  the  cargo  into  the  river,  or  drink- 
ing the  wine,  would  clearly  make  the  party  a  trespasser 
ab  initio  ;  but  these  things  should  be  made' the  subject  of 
a  special  replication.  The  plaintiff  did  not  state  the 
facts  which  went  to  constitute  the  excess ;  but  if  they 
existed,  which  they  did  not,  they  should  have  been  re* 
filed  specially.    The  liability  of  Hopley  and  Lingham  to 

(5)  1  Saund.  299.  c. 
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pay  the  freij;ht,  if  they  had  accepted  the  goods  under  the 
bill  of  lading,  was  not  so  clear  as  was  supposed.  The 
time  when  the  objections  were  taken  was  the  proper  time 
for  taking  them.  The  replication  was  general ;  the  plead- 
ings  were  good  in  themselves ;  and  the  objections  arose 
only  when  questions  were  put  to  the  jury  that  ought 
not  to  have  been  submitted  to  their  consideration. 


Lord  Tenterden  (Deputy  Speaker)  : — ^This  case  has 
been  very  ably  argued  on  both  sides.  The  question  that 
is  raised  on  the  record  now  before  your  Lordships  turns 
principally  on  a  matter  of  form.  That  question  is, 
whether  it  was  competent  for  the  plaintiff  on  these 
pleadings  to  show,  in  maintenance  of  the  action,  that 
although  a  writ  was  issued  to  the  sheriff,  at  the  suit  of 
the  defendant,  on  a  judgment  obtained  by  the  defendant 
against  a  third  party,  yet  that  all  that  was  done  under 
that  writ^as  mere  collusion,  and  that  the  writ  was 
made  use  of,  not  for  the  purpose  of  levying  the  debt, 
but  in  order  to  get  possession  of  the  goods  with  another 
view.  The  question  is  not  so  much  one  of  law  as  of 
form.  His  Lordship  having  stated  the  pleadings,  and 
the  facts  as  set  out  in  the  bill  of  exceptions,  put  a  ques- 
tion to  the  Judges  in  the  following  form  :  "  Was  it 
^^  competent  in  law,  on  these  pleadings,  for  the  plaintiff 
^'  to  show  at  the  trial,  in  maintenance  of  his  action, 
'^  that  the  acts  of  the  defendants  were  not  really  done 
"  under  or  in  execution  of  the  writ,  but  for  another 
*^  purpose,  under  another  claim,  and  that  the  writ  and 
(^  the  proceedings  under  it  were  a  mere  colour  and  con- 
<^  trivance  to  get  possession  of  the  goods  ?  " 

Questions  were  afterwards  framed,  formally  stating 
the  pleadings,  the  evidence,  and  the  point  raised  by 
the  bill  of  exceptions,  and  requiring  the  opinions  of  the 
Judges  thereon. 
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Their  Lordships  required  time  to  consider. — Judgment 
was  accordingly  postponed. 

On  the  25th  of  June  1833,  the  Judges  delivered 
their  opinions  in  the  following  order : — 

Mr.  Justice  Bosanquet: — In  this  case,  it  appears  to  me 
that  the  new  assignment  may  be  laid  out  of  considera- 
tion. The  question  upon  which  my  humble  opinion  tums« 
is  this,  whether  the  evidence  in  the  case  supposed  by 
your  Lordships  relates  to  a  particular  allegation;  con- 
tained in  the  plea  and  denied  by  the  replication.  The- 
effect  of  the  replication  is  to  put  in  issue  every  material 
fact,  except  the  judgment  and  the  writ  oiji.fa.^  which 
constitutes  any  part  of  the  cause  for  which  the  defend- 
ant alleges  that  he  committed  the  acts  professed  to^ 
be  justified.  Whatever  part  the  plaintiff  ^ight,  con- 
sistently with  the  rules  of  law,  have  traversed  separately,, 
he  denies  by  the  general  form  of  replication,  which  he 
is  allowed  to  employ  in  such  case  as  this.  It  may  be 
assumed  that  in  the  action  shortly  described  in  your 
Lordships'  question,  the  declaration  would  state  that 
the  defendant  broke  and  entered  the  plaintiff's  house, 
seized,  took  and  carried  away  his  goods,  and  converted 
and  disposed  of  them  to  his  own  use;  and  that  the 
plea  would  profess  to  justify  the  entry  of  the  house, 
and  the  seizing,  taking  and  carrying  away,  and  con- 
verting and  disposing  of  the  goods  to  the  defendant  a 
uise,  and  for  that  purpose  would  allege  that  the  goods 
liable  to  be  taken  in  execution  under  and  by  virtue  o£ 
the  writ  and  warrant  to  the  bailiff  were  in  the  house ; 
that  under  and  by  virtue  of  the  writ  and  warrant,  the 
bailiff  entered  the  house  in  order  to  seize  and  take, 
and  did  seize  and  take,  the  goods  in  execution  ;  and 
afterwards,  and  before  the  return  of  the  writ,  sold  the 
goods  y  and  by  sale  thereof  made  and  levied  a  sum,  of 
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money  in  satisfaction  of  the  debt  and  damages.  Such 
is,  in  fact,  the  form  of  the  pleadings  in  the. case  which 
was  ai^ed  at  your  Lordships'  bar.  The  plea,  therefore, 
would  profess  to  allege,  by  way  of  an  ^xcuae  for  the 
entry,  seizure  and  conversion  of  the  goods,  that  they 
were  taken  in  execution,  and  a  levy  made  thereof,  in 
satisfaction  of  a  debt  If  this  allegation  contain  matter 
of  fact,  it  is  traversable ;  if  it  be  merely  a  conaequenoe 
of  law,  it  is  not  traversable ;  and  whether  the  evidence 
mentioned  in  the  question  ought  to  be  submitted  to 
the  jury  must  depend,  as  it  appears  to  me,  upon  this 
point,  viz.  whether  the  allegation  is  to  be  viewed  in  the 
one  light  or  the  other.  Whether  the  writ  authorized 
the  defendants  to  do  any  particular  act,  allied  to  have 
been  done,  is  matter  of  law,  and  cannot  be  traversed ; 
but  whether  the  defendants  actually  did  any  particular 
act,  which  they  allege  to  have  been  done,  is  a  matter  of 
fact,  and  may  be  denied.  It  has  been  truly  said  that, 
if  it  be  alleged  that  a  particular  act  was  done  by  virtue 
of  a  certain  writ,  the  doing  of  such  act  by  virtue  of 
the  writ  is  not  traversable,  because  it  is  an  inference  of 
law ;  but  if  it  be  material  to  show  whether  the  act  itself 
was  done  or  not,  it  will  not  be  the.  less  traverftible, 
because  it  is  alleged  to  have  been  done  by  virtue  of 
a  certain  writ.  It  would  not  be  competent  to  the 
plaintiff  to  insist,  under  the  general  denial  contained 
in  his  replication,  or  under  any  more  special  traverse, 
that  the  writ  in  question  did  not  authorize  the  bailiffi 
to  take  in  execution  the  goods  of  the  debtor,  and  to 
seize  and  sell  them  in  satisfaction  of  the  debt,  as  they 
have  alleged ;  but  whether  they  did  really  take  the  goods 
in  execution,  and  deal  with  them  as  allied  in  the  plea, 
or  seized  them  for  purposes  foreign  to  the  execution, 
and  disposed  of  them  in  some  manner  other  than  by 
way  of  sale  in  satisfaction  of  the  debt,  was,  as  it 
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appears  to  me^  a  matter  of  fact,  put  in  issue  by  the 
repUcatioQ,  and  to  which  the  evidence  in  question  was 
applicable.  In  the  case  of  Beal  y.  Simpson  (/),  Powell,  J. 
^df  he  confessed  that,  generally,  the  matter  of  a  writ 
18  matter  of  inference  of  law  only,  and  then  not  tra- 
versable ;  but  matter  of  fact  may  depend  upon  it,  and 
then  it  is  traversable ;  as,  in  that  case,  the  taking  out  of 
prison;  and  for  that  reason  it  was  there  traversable. 
And  Nevill  and  Blencow,  Js.,  agreed  with  Powell,  J., 
that  generally  a  virtute  cujus  is  not  to  be  traversed, 
containing  matter  of  law ;  but  when  it  is  mixed  with 
fact,  there  it  may  be  traversed:  and  though  Treby,  C  J*^ 
lield  that  virtute  cujus  was  not  traversable  in  any  case^ 
it  was  given  for  the  plainti£P  according  to  the  opinion 
of  the  majority  of  the  Court,    The  principal  authorities 
relied  on  by  the  defendants,   and   supposed  to   bear 
most  directly  upon  the   subject,  are  Dr.  Groenvelt 
V,  Dr.  Burwdl  (ti),  and  Crawther  v.  Ramsbottom  (.r). 
But  neither  of  those  cases  appear  to  me  to  govern  the 
present,  notwithstanding  the  resemblance  they  bear  to 
it  in  several  circumstances.    In  the  case  of  Dr.  Groen- 
velt y.  Dr.  Burwellj  the  plaintiff  having  complained 
of  an  assault  and  false  imprisonment,  which  the  defen- 
dants justified  under  a  judgment  of  the  College  ^ 
Physicians,  and  a  warrant  issued  thereon,  the  plaintiff, 
after  protesting  as  to  certain  allegations  of  the  plea» 
replied,  that  the  defendants  of  their  own  wrong  assaulted 
and  imprisoned  him  as  before  alleged,   and  not  by 
virtue  of  the  warrant  supposed  in  the  plea.     Upon 
demurrer.  Lord  Holt  declared  the  opinion  of  the  Court 
ihat  the  replication  was  bad,  as  well  in  matter  as  in 
form.     He  says,  the  defendants  say  there  was  such  a 
warrant,  and  that  by  virtue  thereof  the  plaintiff  was 
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1833.       arrested  and  imprisoned ;  to  which  the  pIainti£P  does 

^uicAs       "^^  make  answer,  that  there  was  not  such  a  warrant, 

mid  others    nor  travcrscs  it,  but  only  says,  that  he  was  not  arrested 

NocKCLLs.  by  virtue  of  it.  If  he  had  denied  that  there  was  such 
a  warrant,  it  had  been  a  good  traverse ;  for  the  officer 
would  not  have  been  authorized  to  arrest  the  plaintiff. 
He  says,  "  If  the  officer  had  a  good  warrant  at  the 
time  of  the  arrest,  though  he  had  declared  that  he 
had  arrested  upon  a  warrant  that  was  insufficient,  yet, 
in  an  action  brought  against  the  officer,  he  might 
*^  have  justified  under  the  good  warrant,  having  had 
■^^  it  in  his  custody  at  the  time  of  the  arrest/*  And 
he  compared  the  case  to  that  of  a  man  who  distrains 
for  one  thing,  and  avows  for  another;  which  un* 
doubtedly  he  may  do.  And  he  held  the  traverse  ill. 
It  is  evident  that  the  objection  here  made  to  the 
traverse  is,  that,  as  the  warrant,  the  arrest,  and  the  im- 
prisonment were  admitted,  the  traverse  that  the  arrest 
and  imprisonment  were  made  by  virtue  of  the  writ  was 
not  allowable.  Neither  the  validity  nor  the  effect  of 
the  warrant  could  be  disputed  under  such  a  traverse; 
•*  traversat  (says  the  special  demurrer)  virtutem  'war- 
"**  ^^anti  quc£  non  est  traversabilis  existens  validitas  et 
**  materia  legis ;  **  and  if  the  defendants  only  did 
that  v^hich  they  alleged  in  their  plea  that  they  had 
done,  by  virtue  of  the  warrant,  the  denial  that  the 
defendants  committed  the  assault  and  imprisonment  by 
virtue  of  the  warrant,  amounted  to  no  more  than  saying, 
that,  although  the  defendants  were  in  possession  of  a 
warrant,  the  sufficiency  of  which  to  justify  those  acts 
the  plaintiff  was  not  in  a  condition  to  dispute  as  a 
matter  of  law,  the  defendants  at  the  time  of  the  act 
done  had  assigned  a  different  reason  for  their  conduct. 
Inasmuch,  therqfore,  as  this  circumstance  would  affi)rd 
no  answer  to  the  defendants'  justification,  the  traverse 
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fbuRcled  upon  it  was  not  material.  Such  also  appeari) 
to  have  been  the  point  professedly  decided  in  Crawther 
V.  Ramsbottom.  The  action  was  brought  for  seizing  and 
taking  cattle,  and  the  defendant  justified  under  ajusti- 
cies  out  of  the  Chancery  of  the  County  Palatine  of 
Lancaster,  and  a  precept  from  the  sheriff,  commanding 
the  defendant  to  attach  the  plaintiff  by  his  goods,  to 
compel  his  appearance,  and  alleged,  that  the  cattle  were 
taken  for  that  purpose,  and  that  the  plaintiff  having 
appeared,  the  cattle  were  re-delivered.  The  plaintiff 
admitting  the  writ,  replied  de  iiyurid  absque  residuo 
caused^  as  in  the  present  case.  At  the  trial,  evidence 
was  adduced  to  show  that  the  object  in  executing  the 
writ  was  not  to  compel  an  appearance,  but  to  enforce 
payment  of  a  debt  and  the  costs ;  and  the  Judge  left  it 
to  the  jury  to  say  whether  the  defendants  entered  for  the 
mere  purpose  of  compelling  appearance  or  for  the  pur* 
pose  of  compelling  the  plaintiff  to  pay  the  debt  and 
costs.  Lord  Kenyan^  in  delivering  his  opinion  on  a 
motion  for  a  new  trial,  said,  ^'  I  never  understood  that 
a  man  was  obliged  to  justify  a  distress  for  the  cause 
which  he  happened  to  assign  at  the  time  it  was  made. 
If  he  can  show  that  he  had  a  legal  justification  for 
*^  what  he  did,  that  is  sufficient.  A  man  may  distrain 
**  for  rent  and  avow  for  heriot  service.  Now,  here 
'^  it  appears  that  the  defendants  were  justified  under 
^*  the  process  of  the  Chancery  Court  in  entering  on 
the  plaintiff  and  taking  his  goods  in  order  to  compel 
appearance,  and  therefore  the  question  ought  not  to 
have  been  left  to  the  jury  to  say  whether  they 
'**  entered  for  that  or  for  some  other  cause.''  As  to 
the  excess,  he  said,  ^'  that  is  a  subject  for  an  action 
"  on  the  case."  Mr.  Justice  Lawrence  quoted  Dr^ 
GroenveU*s  case  as  directly  in  point. 

It  may  be  admitted,  that  the  object  and  motive  with 
which  the  process  of  the  law  is  put  in  execution  are  not 
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the  subjects  of  travietse,  nor  consequently  of  ^vidence^ 
under  the  replication  de  irgurid  absque  residuo  causs^. 
And  to  this  extent,  and  to  this  tmly,  do  the  cises  cited 
appear  to  me  necessarily  to  go.  It  frequently  hi^pem 
that  the  real  object  cf  arresting  a  defendant  up(m 
mesne  process  is  not  to  compel  appearance  to  «i  aetioi^ 
but  to  procure  immediate  payment  of  a  ^bt  by  the 
pressure  of  an  arrest,  but  if  nothing  more  be  doile  thaa 
is  required  by  the  ex^ency  of  the  writ,  the  act  will 
be  justified,  whatever  be  the  motive  of  the  party,  or  tbe 
cause  which  leads  him  to  employ  the  process  of  the  law. 

In  the  case  put  by  your  Lordships,  the  evidence  pointi 
not  merely  at  the  object  and  purpose  of  doing  particular 
acts,  but  to  the  nature  of  the  acts  done,  ki  order  to 
ascertain  whether  they  correspond  with  the  deacripUoa 
of  them  in  t^  plea,  which  alleges  not  merely  a  tidui^ 
of  them  by  virtue  of  the  writ  of  execution,  but  a  vk 
and  levy  in  satisfaction  of  a  debt. 

The  case,  as  it  appears  to  me,  stands  thus :  Tbe 
defendant,  by  way  of  excuse,  aU^es  that  he  lias  dose 
various  acts ;  all  9£  which,  if  done,  would  be  authorized 
by  the  writ ;  and  which,  if  taken  jointly,  would  affi)rd 
a  good  defence  to  the  plaintiff's  whole  complaint,  but, 
taken  partially,  would  not.  The  plaintiff,  admitting  the 
writ,  denies  the  rest  of  the  cause,  and  offers  evidence  to 
show  that  part  of  the  defendants*  acts  were  quite  of  a 
different  character  from  those  described  in  the  plea.  Bj 
this  evidence,  the  effect  of  the  writ  is  not  impeached, 
but  only  the  execution  of  k  in  fact ;  and  unless  it  was 
executed  in  fact,  as  alleged,  the  defence  must  fail. 

The  materiality  of  this  consideration  may  be  illus- 
trated by  supposing  the  following  case :  Goods  were 
shipped  abroad  to  be  delivered  in  England.  By  the 
charter-party  freight  for  carriage  of  the  goods  is  made 
payable  within  a  limited  time ;  suppose  10  or  14  days 
after  the  delivery  of  the  goods ;  and  by  tbe  bill  of 
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lading  tbe  goods  are  to  be  delivered  to  the  shippers  or  isss* 
their  order^  paying  freight  according  to  charter-party.  j^^^^^ 
In  such  case,  the  goods  would  become  deliverable  to  the  a>^  ^^^* 
order  of  the  shipper  before  the  freight  for  carriage  of  Nocx&ua. 
the  goods  would  become  payable.  It  might,  therefore, 
be  insisted  by  the  cpnsignees,  that  at  the  time  of  the 
delivery  of  the  goods  no  lien  had  attached,  the  time  for 
delivering  the  goods  and  for  payment  of  the  freight 
not  being  contemporaneous ;  yet  if  die  consignees 
claimed  the  goods  as  holders  of  the  bill  of  lading,  they 
would,  by  taking  under  the  bill  of  lading,  become  liable 
to  perform  the  condition  of  it,  and  to  pay  freight  at  the 
expiration  of  the  stipulated  time.  For  '*  if  a  perscxn 
accept  any  thing,  which  he  knows  to  be  subject  to  a 
duty  or  charge,  it  is  rational  to  conclude  that  he 
means  to  take  the  duty  or  charge  upon  himself ;  and 
*'  the  law  may  very  well  imply  a  promise  to  perform 
'*  what  he  has  so  taken  upon  himself/^ — Abbot  an 
Shippings  p.  2  86,  5th  ed.  In  this  state  of  things, 
therefore,  if  the  consignors,  in  the  character  of  execution 
creditors,  could  get  the  goods  out  of  the  possessiooi  of 
the  ship-owners,  before  the  freight  had  become  due, 
without  resorting  to  the  bill  of  lading,  they  might  refuse 
to  pay  the  freight,  and  leave  the  ship-owner  to  his 
remedy  against  an  insolvent  shipper.  It  would,  theret 
fore,  become  an  important  question  whether  the  goods 
were  really  taken  and  sold  by  the  sheriff  by  way  of  levy 
of  a  debt  in  execution,  or  whether  the  writ  of  execution 
was  not  employed  as  the  means  only  of  getting  the  goods 
into  the  possession  of  the  consignees,  to  be  dealt  with 
by  them  as  they  should  think  fit  under  the  consignment, 
without  producing  the  bill  of  lading.  As  consignors, 
they  could  have  no  right  to  the  possession  without  claim- 
ing under  the  bill  of  lading,  and  as  execution  creditors, 
they  could  not  justify  taking  possession  except  for  the 
purpose  of  levying  their  debt  by  the  hands  of  tJie  sheriff. 
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Much  embarrassment  seems  to  have  arisen  in  this 
case  from  the  use  of  the  word  **  purpose."  .  What  was 
the  purpose  of  levying  an  execution  on  the  goods  is  one 
question,  and  whether  the  goods  were  disposed  of  for  the 
purpose  of  levying  an  execution  upon  them  is  another 
and  very  different  question.  The  first  assumes  an  execu- 
tion to  have  been  executed  ;  the  other  raises  the  issue, 
whether  an  execution  was  executed  or  not.  If  there 
was  a  real  execution  in  this  case,  the  allegation  in  the 
plea,  was  maintained  ;  if  there  was  not  such  execution, 
it  failed. 

The  ground,  therefore,  upon  which  my  answer  to 
your  Lordships*  question  is  founded  is,  that  the  evidence 
therein  mentioned  tended  to  show  that  the  act  done  by 
the  defendants  was  not  the  act  alleged  in  their  plea  as 
part  of  their  excuse,  viz.  an  execution  by  levy  upon  the 
goods,  but  an  act  of  a  different  character.  For  these 
reasons,  I  am  humbly  of  opinion, 
'  That  it  was  competent  by  law,  on  the  pleadings  men- 
tioned in  your  Lordships^  question,  for  the  plaintiff  to 
show  at  the  trial,  in  maintenance  of  his  action,  that  the 
acts  of  one  defendant  were  not  really  done  under  or  in 
execution  of  the  writ,  but  under  another  claim,  and  that 
the  writ,  and  the  proceedings  under  it,  were  a  mere 
colour  and  contrivance  to  get  possession  of  the  goods. 

Mr.  Justice  Parke : — To  the  questions  submitted  by 
your  Lordships  to  His  Majesty's  Judges,  I  answer,  that 
in  my  opinion,  it  was  not  competent  to  the  plaintiff,  upon 
these  pleadings,  to  give  in  evidence  that  the  act  of  the 
defendants  was  not  really  done  in  execution  of  the 
writ,  but  for  another  purpose,  under  another  claim; 
and  that  the  writ,  and  proceedings  under  it,  were  a  mere 
colour  and  contrivance  to  get  possession  of  the  goods. 

One  defendant  states  a  judgment,  and  both  a  writ  of 
execution  against  the  goods  o(A,B.;  the  delivery  to.thq 
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sheriff  of  that  writ ;  that  there  were  goods  of  A.  B.  in        i833. 
the  place  where  the  trespasses  were  committed ;  and  that      ^^^^^ 
the  defendants  were  entitled  to  seize,  and  did  seize  and    and  others 
sell,  the  goods  under  the  writ.     There  is  an  admission     nockells. 
of  the  judgment  and  writ  in  the  replication,  and  a  tra- 
verse of  the  residue  of  the  cause.    There  is  also  a  new 
assignment  of  trespasses  at  other  times,  on  other  occa- 
wmsj  and  for  other  and  different  purposes ;  and  also 
alleging  excess.    And  the  question  is,  whether  the  above 
evidence  was  admissible,  either  on  the  traverse  of  the 
residue  of  the  cause,  or  the  new  assignment. 

I  propose  to  consider  these  two  parts  of  the  question 
in  an  inverse  order ;  for  there  is  no  difficulty  about  one, ' 
and  the  other  requires  fuither  consideration.  Firsts  then, 
with  respect  to  the  new  assignment,  it  is  clear  that  the 
office  of  a  new  assignment  is  to  correct  a  mistake,  occa- 
sioned by  the  generality  of  the  declaration,  and  to 
explain  that  the  plaintiff  is  proceeding  for  a  different 
cause  of  action  from  that  mentioned  in,  and  justified  by, 
.the  plea:  it  admits,  that  the  trespasses  intended  by  the 
plea  are  not  those  for  which  he  seeks  redress.     If  the 
plaintiff  is  seeking  to  recover  for  the  trespass  mentioned 
in  the  plea,  and  justified  by  it,  he  must  reply,  and  either 
traverse,  or  confess  and  avoid,  the  matter  of  the  plea. 
.  Now,  in  either  case,  the  plaintiff  is,  in  truth,  as  appears 
from  the  evidence  offered,  insisting  that-  the  same  acts, 
jittempted  to  be  justified  by  the  plea,  were  not  justified 
by  it.     The  evidence  applies  to  the  acts  mentioned  in 
the  plea,  and  not  other  and  different  acts  on  another 
^nd  different  occasion.     But  it  has  been  contended,  that 
the  new  assignment  may  be  treated  as  if,  after  traversing 
the  matter  in  the  plea,  it  had  gone  on  to  aver  that  the 
trespasses  mentioned  in  the  plea  were  done  far  other  and 
^different  purposes  than  those  in  the  plea  mentioned  ; 
that,  under  such  a  new  assignment,  it  is  clear  the  evi- 
dence would  have  been  admissible ;  that  such  a  new 


460 


CASES  IN  THE  HOUSE  OF  LORDS 


1883. 

Lucas 
ana  othtsfs 

V, 
-IfoCKELLS. 


assignment  might,  indeed,  be  denlurraMe ;  but,  that  not 
having  been  demurred  to,  the  evidence  may  be  giTen 
under  it.  To  this  I  answer,  that  the  new  assignment 
does  not  contain  any  averment,  that  the  tresjMsses  men- 
tioned in  the  plea  were  done  for  other  and  difierent  pur- 
poses ;  if  it  had,  it  would  have  been  bad  on  dfemul'rer  to 
so  much  of  the  new  assignment ;  and  if  it  h^  contained 
that  averment  alone,  vis.  that  all  the  trespasses  in  tbe 
plea  were  committed  for  a  difibrent  purpose,  it  would 
have  been  bad  altogether,  for  then  the  refplitation  and 
new  assignment  would  have  contained  two  aUswen  to 
the  same  trespasses  mentioned  in  the  plea ;  bite,  a  denial 
of  the  tmth  of  the  several  matters  comprised  in  the  ti^ 
verse^  absque  residua  \  another,  that  the  same  tre^ 
passes  were  done  for  other  purposes.  And  it  was  on 
this  ground  that  the  replication  and  new  assignment 
were  held  to  be  bad  in  the  case  of  Cheasley  v.  Barnes  (y)f 
besides  its  being  objectionable  on  another  ground,  whieh 
I  propose  to  consider  afterwards,  viis.  that  the  purpose 
could  not  be  inquired  into  at  all.  If  there  had  been  a  tle- 
murrer  to  this  new  assignment,  the  answer  wdald  hare 
been,  that  the  plaintiff  meant — ^as  he  bad  a  right  to  do 
under  this  declaration,  which  is  not  for  a  single  trespass*- 
to  insist  on  other  trespasses,  committed  at  other  times, 
and  unconnected  with  the  writ  of  execution,  and  not 
then  attempted  to  be  justified,  and  to  apply  the  dedan- 
tion,  which  contains  an  averment  of  trespasses  coo:, 
mitted  on  divers  days  and  times,  to  such  other  trespasses; 
and  such  answer  would  have  been  a  good  one.  The  new 
assignment  would,  thei*efore,  have  been  good  on  demu^ 
rer.  And  as  the  defendants  must  clearly  have  tbe 
power  of  objecting  at  same  tinier  it  follows  that  it  wis 
open  for  them  to  contend  on  the  trial,  that  the  plaintiff 
had  no  right  to  give  in  evidence,  under  this  new  assign- 
ment, that  the  entry  justified  by  the  plea,  as  having 

(y)  10  East,  73. 
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been  made  by  virtue  of  the  writ,  was  made  for  a  different 
purpose ;  and  that  was  the  first  time  at  which  it  was  com- 
petent for  them  te  take  the  objection^  It  is  also  clear 
Aat  the  part  of  the  new  assignment  which  relates  to 
excess  is  inapplicable  tO'  the  evidence  offered ;  the 
excess  alleged  appearing  by  the  record  to  be  the  use  (^ 
excessive  and  unnecessary  force  and  violence.  It  is 
clear,  therefore,  as  it  seems  to  me,  that  the  new  assign- 
ment will  not  autlnirize  the  reception  of  the  proposed 
evidence.  And  it  is  to  be  observed,  that  it  is  on  the 
ground  of  the  new  assignment  only  that  the  Court  of 
Exchequer  Chamber  decided  that  such  evidence  was  ad- 
misrible  in  the  ppesent  case^  aa  reported  in  4  Bingh.  729. 

The  question^  therefore,  is  reduced  to  this,  whether 
on  the  general  traverse  of  the  rendue  of  the  cause  such 
evidence  is  admissible  ?  This  replication  admits  the 
Judgment  and  the  writ ;  and,  therefore,  I  conceive  it  to 
be  clear,  that  the  party  so  admitting  cumot  say  there 
was,  in  point  of  law,  no  judgment  and  no  writ.  If  by 
the  terms  ^'  colour  and  contrivance,*'  in  the  question 
submitted  by  your  Lordships,  it  is  meant  to  be  sug- 
gested that  these  were  fraudulent  and  void,  and  sup- 
posing even  that  the  sheriff  waa  a  party  to  the  fmud 
(which  the  evidence  offered  does  not  prove),  I  conceive 
that  such  fraud  should  have  been  relied  specially,  in 
avoidance  of  the  judgment  and  writ. 

Supposing  then  the  judgment  and  writ  to  be  valid, 
which  I  think  the  pleadings  admit,  the  question  is, 
whether  upon  this  traverse,  the  plaintiff  can  be  per- 
mitted to  show,  that  the  defendants  did  not  enter 
under  the  writ,  and  in  execution  of  it,  but  that  they 
entered  nominally  under  the  writ,  but  in  reality,  under 
a  different  claim.  This  is  a  question  of  some  nicety  and 
difficulty.  But,  upon  the  best  opinion  I  can  form, 
I  must  say  that  it  appears  to  me  he  cannot ;  and  that 
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there  should  have  been  a  special  replication,  in  order  to 
have  enabled  him  to  have  done  so.  The  plea,  as  shaped 
in  the  question  proposed  by  your  Lordships,  does  not 
justify  the  taking  of  the  plainti£p 's  goods,  nor  does  the 
plea  in  the  case  argued  at  your  Lordships'  bar ;  but  it 
goes  on  to  state,  that  the  goods  of  A.  B.,  which  were 
taken,  were  sold ;  and  the  plea  upon  the  record  in  this 
cause  also  states  that  part  of  the  money  was  levied  bj 
the  sale  of  the  goods,  and  paid  over  to  the  execution 
plaintiff.  In  order  to  make  the  question  clearer,  I  shall 
.consider  how  it  would  have  been  if  the  plea  had  not 
stated  the  sale  of  the  goods ;  and  afterwards,  whether 
the  introduction  of  that  averment  makes  any  difference. 
Supposing  the  plea  to  have  done  no  more  than  state  the 
judgment,  the  writ,  the  delivery  to  the  sheriff,  that  there 
were  goods  in  the  house  liable  to  be  taken  under  the 
execution,  and  that  the  Defendants  entered  the  house 
to  seize,  and  did  seize,  the  goods  under  the  writ,  the 
question  is,  what  the  traverse  absque  residua  cauue  puts 
in  issue  ?  It  certainly  puts  in  issue  the  delivery  of  the 
.  writ  to  the  sheriff  before  the  seizure,  the  existence  of 
the  goods  of  ^.  B.  in  the  house,  liable  to  be  seized  under 
the  execution  at  the  time  of  the  entry,  and  in  this  case, 
it  may  be,  the  seizure  also ;  does  it  put  in  issue  the 
intention  and  purpose  which  the  defendants  had  in 
making  the  entry  r  This  is  precisely  the  same  question 
which  would  have  arisen  if  the  delivery  of  the  writ  and 
the  existence  of  the  goods  in  the  house  had  been 
admitted,  and  the  replication  had  traversed,  without  anjr 
special  inducement,  the  entry  so  made  under,  or  in  the 
usual  language  of  pleading,  unde?^  and  by  virtue  of^  the 
writ.  Now  I  take  it  to  be  a  perfectly  clear  and  settled 
law,  that  if  a  man  has  a  legal  authority,  by  writs  or 
otherwise,  to  do  all  that  he  does,  it  is  quite  immaterial 
whether  he  intends  to  use  that  authority  or  not,  or  even 
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declares  that  he  does  not  intend  to  use  it.     If  he  is  au-       1833. 
thorized  by  a  writ,  or  in  any  way,  to  do  a  particular  thing       ^^^^^^ 
and  he  does  it  in  the  manner  in  which  he  is  authorized,    and  others 
he  does  it  by  authority  of  the  writj  or,  which  is  the  same    NocKisLLt. 
thing,  **  under,  and  by  virtue  or  by  force  of^  the  writ. 
One  of  the  earliest  authorities  is  in  Fitz.  Avowry,  232  : 
'*  If  a  man  take  a  distress  for  one  thing,  still,  when  he 
comes  and  pleads,  he  may  avow  for  whatever  thing 
he  pleases."  And  in  Groenvelt  v.  Burwell  (z\  Lord 
Holt  refers  to  this  case,  and  says,  the  single  question  is, 
whether  he  had  good  authority  at  the  time  of  the  arrest ; 
88  if  a  man  distrain  his  tenant  for  that  which  he  cannot 
justify,  but  at  the  same  time  rent  is  in  arrear,  he  may 
avow  for  the  rent  in  arrear,  and  he  is  not  obliged  to 
avow  for  that  for  which  he  took  the  distress,  nor  can 
the  plaintiff  traverse  the  taking  for  the  rent  in  arrear, 
but  can  only  plead  in  bar  to  the  avowry,  riens  in  arrihre. 
So,  he  says,  referring  to  the  particular  case,  ^'  The  plain- 
tiff cannot  say  that  Cole  did  not  take  him  by  virtue 
of  the  good  warrant,  for  if  he  had  such  a  warrant  in  his 
'*  custody  at  the  time  of  the  arrest,  he  was  arrested  by 
it."    So,  in  the  same  qase  (a).  Lord  Holt  says,  ^'  It 
is  not  what  he  declares,  but  the  authority  which  he 
has,  which  is  his  justification."  In  Crowther  v.  Rams- 
bottom  (6),  Lord  Kenyon  says,  *•  I  never  understood 
that  a  man  was  obliged  to  justify  a  distress  for  the 
cause  which  he  happened  to  assign  at  the  time  it  was 
mentioned.     If  he  can  show  that  he  had  a  legal  jus- 
*'  tificMion  for  what  he  did,  that  is  sufficient.     A  man 
**  may  distrain  for  rent,  and  avow  for  heriot  service." 
He  goes  on  to  say,   ^'  Now  here  it  appears  that  the 
*'  defendant  was  justified,  under  the  process  of  the 

(«)  1  Lord  Raym.  454. 

(fl)  12  Mod.  386 ;  and  in  Comyn's  Rep.  S.  C.  78. 

(6)  7  T.  R.  657. 
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County  Court,  in  entering  on  the  plaintiff  and  taking 
his  goods,  in  order  to  compel  an  appearance,  and, 
therefore,  the  question  ought  not  to  have  been  left 
to  the  jury  to  say  whether  they  entered  for  that  or 
"  for  some  other  cause  ;  '*  and  Lawrence,  J.,  gave  the 
same  opinion.  It  is  to  be  remarked,  that  in  this  case, 
there  is  the  clearest  evidence  that  the  defendant  en^ 
tered,  not  for  the  purpose  of  distraining  to  compel  an 
appearance,  but  to  compel  the  payment  of  a  debt,  under 
colour  of  process ;  it  even  appeared  that  he  kept  the 
goods  seized  for  four  or  five  days  after  the  tender  of  the 
appearance  money ;  and  yet  it  was  held  that  the  repli- 
cation admitting  the  writ,  and  traversing  the  residue  of 
the  cause,  did  not  put  in  issue  the  question,  whether  the 
goods  were  seized  **  by  virtue  of  the  precept/'  It 
appears  to  me,  therefore,  that  these  authorities  clearly 
establish  the  general  proposition,  that  if  a  man  is  autho- 
rized by  law  to  do  the  act  he  does,  he  is  authorized 
in  doing  it,  whatever  his  object  or  intentioQ  may  be 
at  the  time  he  does  it ;  and  therefore  where  a  riieriff 
has  a  writ,  authorizing  the  seizure  of  certain  goods,  and 
he  seizes  those  goods,  he  has  a  right  to  say,  in  point  of 
law,  that  he  seized  under  the  writ. 

But  it  is  contended,  that  there  are  authorities  which 
show  that  an  averment  that  a  fact  was  done  by  virtue 
of  a  writ,  or  in  technical  language,  a  virtute  cujus^  is 
traversable,  and  that  therefore  it  might  properly  be  put 
in  issue  in  this  case ;  and  it  is  true  that  there  are 
such  authorities ;  but  they  are  all  cases  in  which  the  ' 
traverse  included  some  matter  of  fact,  or  in  which 
the  question  raised  by  it  was,  whether  the  writ  really 
authorized  the  act,  and  not  what  the  intention  or  pu^ 
pose  of  the  party  having  the  writ  was ;  and  in  all,  tb« 
inducement  to  the  traverse  showed  that  the  meanfng  of 
it  was,  not  to  put  in  issue  a  matter  of  law,  but  the 
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question  of  fact,   whether  those  circumstances  existed        i833 

which  were  necessary  to   make  the  writ  a  sufficient      't""^' 

authority  to  do  the  act  justified.     Thus,  in  Beale  v.    «nd  othere 

Simpson  (c),  the  principal  authority  on  this  subject,  which    nockells. 

was  an  action  against  a  bailiff  of  a  liberty  for  an  escape, 

the  ple^i  was,  that  the  debtor  was  carried  from  the  prison 

of  the  liberty  of  Westminster,  under  a  habeas  corpuSj 

issued  in  Hilary^  returnable  in  Trinity,  and  delivered  to 

the  defendant  before  the  escape.     Replication   pleads 

by  way  of  inducement,  that  another  habeas  corpus  was 

issued  in  Hilary,  returnable  in  Easter,  and  after  the 

return  of  that  writ,  and  not  before,  the  debtor  was  taken 

out  of  prison  and  brought  to  Westminster,  and  then  the 

defendant,   by   covin,   procured   another   writ,   tested 

before,  and  return^le  in  Trinity  Term,    which   was 

delivered  to  the  defendant  after  the   debtor   wa§  so 

brought,  and  not  before ;  by  virtue  of  which  last  writ, 

the  debtor  was  brought  into  Court,  and  then  committed 

to  the  Fleet ;  and  concluded  with  a  traverse,  without 

this,  that  the  defendant,  by  virtue  of  the  writ  in  the 

plea  mentioned,  took  the  body  of  the  debtor  out  of  the 

prison  of  the  liberty  and  carried  him  to  Westminster,  as 

averred  in  the  plea.     Now  the  majority  of  the  Judges 

in  this  case  were  of  opinion  that  the  travei*se  was  good, 

as  it  involved  matters  of  fact ;  and  Powell,  J.,  mentions 

the  removal  from  prison  as  one ;  Treby,  C.  J.,  contra. 

But  it  does  not  involve  the  question  of  the  intention  of 

the  defendant  when  he  removed  the  debtor ;  it  involves 

the  question,  whether  the  debtor  was  takeu  from  the 

prison  ;  also  the  question,  whether  the  writ  in  the  plea 

mentioned  really  did  authorize   the   removal,   and  it 

did  not,  certainly,  if  it  was  issued  and  delivered  to  the 

Aeriff  after  the  removal.  In  the  case  put  by  Powell,  J., 

the  same  observation  applies.    The  case  is  this :  If  two 

writs  be  delivered  to  the  sheriff  against  ^.,  one  at  the 

(c)  1  Ld.  Raym.  408. 
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suit  of  B.J  returnable  first  return  of  Hilary,  another  at 
the  suit  of  Z).,  returnable  the  last  return  of  the  same 
term ;  and  D.  procures  a  warrant  on  his  writ,  upon 
which  A.  is  arrested  after  the  return  of  ^.'s  writ,  and 
then  gives  a  bail-bond  for  his  appearance  ;  and  in  a  suit 
upon  this  bail-bond  A.  pleads  that  he  was  arrested 
upon  the  suit  of  B.^  returnable  the  first  return  of  the 
term,  and  that  he  gave  the  said  bail-bond  after  the  return 
of  the  writy  by  which  it  was  void  ;  the  sheriff  replies  the 
other  writ  at  the  suit  of  D.,  and  that  A*  was  arrested; 
and  absque  hoc  the  arrest  was  by  virtue  of  the  writ  of 
B. ;  there  it  is  clear  that  B.^s  writ  did  not  authorise 
the  arrest  at  the  time  it  was  made  and  the  takii^  of  the 
bail-bond. 

In  Foster  v.  Jackson  (d)^  where  the  plea  to  a  sci.  fa. 
on  ^  judgment  against  executors  was,  that  the  ori^nal 
defendant  was  taken  by  the  sheriff  by  force  of  a  ca.  ^ 
the  replication  was,  that  the  sheriff  did  not  take  by 
virtue  of  the  ca.  sa.  It  is  clear  the  taking  is  involvedi 
and  probably  also  the  existence  of  the  writ  itself,  as 
well  as  its  delivery  to  the  sheriff;  and  besides,  the 
question  there,  arose,  not  on  demurrer  to  the  replication, 
but  after  verdict.  In  the  case  of  Bennet  v.  Filkins  (e), 
the  traverse  (which,  however,  was  objected  to  by 
Saunders)  is  good  on  the  same  ground. 

The  result  of  these  authorities  is  that  the  virtutectgtu 
may  be  traversed  where  it  involves  matters  of  fact,  and  the 
question  whether  the  writ  did  or  did  not  authorize  a  par- 
ticular fact,  that  is,  whether  those  circumstances  existed 
which  gave  it  authority.  But  it  is  not  traversable  where  it 
involves  a  mere  matter  of  law ;  and  if  a  man  has  the 
authority  of  a  writ,  and  does  the  act  authorized,  and 
no  more,  it  is  a  matter  of  law  that  he  is  justified  in 
the  act,  whatever  the  intention  may  be.  An  aveitnent 
that  the  act  was  done  under  and  bv  virtue  of  the  writ, 

m 
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is  equivalent  to  an  averment  that  it  was  done  by  the 
authority  of  the  writ,  or  in  other  words,  that  the  writ 
authorized  the  act  to  be  done.  If,  indeed,  the  authority 
of  the  writ  be  not  pursued,  but  some  act  be  done  by 
the  party  who  has  it,  inconsistent  with  its  authority  and 
an  abuse  qfitj  then  the  law  adjudges  by  the  subsequent 
act  qiu)  animo  the  party  did  the  thing  complained  of, 
and  the  defendant  will  derive  no  justification  from  the 
authority  which  he  had :  Six  Carpenters'  case.  But 
it  is  to  acts  done,  and  not  to  declarations  and  intentions, 
that  the  law  looks ;  3  Rep.  26.  a. ;  for  the  law  doth 
respect  deeds,  but  words  without  acts,  are  not  in  this 
case  regarded  by  law ;  and  Lord  Coke  instances  a  case 
of  distress  for  one  thing  and  avowry  for  another. 

But  it  is  quite  clear  that  all  acts  done  which  make 
-the  party  unjustifiable  under  the  authority  of  the  law^ 
and  a  trespasser  ah  initio^  cannot  be  given  in  evidence 
under  the  general  traverse,  but  must  be  specially  replied : 
1  Saunders,  800,  h.  n.  g;  Dye  v.  Leatherdaie  (^f) ; 
Taylor  v.  Cole  {g) ;  Cundry  v.  Feltham  (Ji). 

If  acts  done,  by  which  the  intention  of  the  party  is 
less  unequivocally  demonstrated,  cannot  be  given  in 
evidence  under  the  genera]  traverse,  why  should  other 
more  equivocal  proofs  of  the  intention  from  decla- 
rations be  admissible  ."^  In  truth,  looking  by  way  of 
illustration  to  the  evidence  offered  on  the  trial,  which 
appears  by  the  bill  of  exceptions  in  the  case  itself,  the 
strength  of  the  case  is,  that  the  goods  were  delivered 
over  to  Itopley  and  Lingham^  the  execution  creditors,  by 
the  Defendant  the  sheriff.  This  is  an  act  done,  which 
is  a  strong,  and  indeed  the  only  evidence  of  Defendant  s 
intent  and  purpose;   and  surely  this,   upon  the  sup* 

(/)  1  WiU.  30. 

(g)  3  T.  R.  292.    1  H.  Black.  555, 

{h)  I  T.  R.  338. 
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position  of  the  state  of  the  pleadings  on  which  I  haTe 
been  arguing,  is  a  matter  which  should  have  been  replied. 

From  the  reasons  which  I  have  above  given,  I  con- 
ceive it  to  be  clear,  that  ^  man,  whatever  his  purpose 
may  be  in  acting  according  to  the  authority  of  a  writ,  is 
justi6ed  by  it,  if  he  ads  according  to  H ;  but  if  he  does  tn 
act  inconsistent  with  its  authority,  he  is  no  longer  justi- 
fied by  it,  but  is  either  a  trespasser  ab  initio^  or  is  liable 
to  another  action,  according  to  the  nature  of  the  incon* 
sistent  act  so  done.  In  the  present  instance,  therefore, 
if  the  Plaintiff  had  replied  that  the  goods  were  deli- 
vered up  by  the  sheriff,  it  would  have  been  a  good 
answer,  but  it  is  no  answer  as  a  proof  of  the  intentim 
of  the  Defendants  under  the  general  traverse. 

I  have  so  far  argued  the  case  on  the  supposition  that 
the  plea  justi6ed  the  trespass  to  the  house,  by  the 
statement  of  the  writ,  and  delivery  to  the  sheri^  and 
seizure  of  goods  in  the  house  liable  to  execution,  and 
omitted  all  mention  of  the  subsequent  sale  or  levy,  and 
payment  to  the  execution  Plaintiff. 

The  next  question  is,  whether  the  averment  of  the 
sale  or  levy,  or  both,  make  any  difference.  Now  it  is  to 
be  observed,  that  the  plea  does  not  justify  seizing  the 
Plaintiff's  goods,  but  only  the  entry  into  the  Plaintiff^s 
house ;  and  the  question  is,  whether  the  unnecessary 
averment  that  the  goods  had  been  sold,  &c.  is  involved 
in  the  issue  that  the  Defendants  committed  the  trespasses 
without  the  residue  of  the  cause  alleged  in  the  plea. 
I  take  it  to  be  clear,  that  the  plea  need  have  stated  no 
more  than  the  judgment :  in  the  plea  by  the  creditor, 
the  writ,  and  entry  under  it,  and  the  seizure  of  the 
goods  of  A.  B.  under  the  writ, — if  indeed  even  that  was 
necessary  in  the  pleas  by  both, — ^nd  that  if  it  had 
omitted  to  state  that  the  goods  had  been  sold,  it  would 
not  have  made  any  difference ;  and  it  is  a  general  rule 
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In  pleading,  that  an  unnecessary  averment,  if  capable 
of  being  separated  without  injury  to  the  sense,  need  not 
be  proved.  That  so  much  of  this  plea  as  relates  to  the 
sale  and  levy  may  be  so  separated  admits  of  no  doubt. 
Suppose  that,  under  these  pleadings,  the  Defendants 
had  never  sold  at  all,  but  having  really  entered  and 
seized  in  order  to  Execute  the  writ,  they  had  kept  the 
goods  unsold  for  want  of  buyers,  would  not  the  De* 
fendants  have  been  entitled  to  a  verdict  ?  and  if  so,  it 
must  be  on  the  ground  that  the  statement  as  to  the 
sale  is  immaterial  and  may  be  rejected.  I  think,  there* 
fore,  that  the  averment  of  the  sale,  in  this  case,  is 
immaterial.  But  that  is  not  the  question  proposed  by 
your  Lordships,  whether  it  was  necessary  under  these 
pleadings  to  prove  the  sale  of  the  goocls  and  payment 
of  the  money.  The  question  is  a  different  one ;  and 
I  feel  satisfied  that  it  was  incompetent  for  the  Plaintiff 
upon  the  pleadings  stated  in  your  Lordships'  question 
to  give  evidence  that  the  acts  of  the  Defendants  were 
not  really  done  under  and  by  virtue  of  the  writ,  but 
for  another  purpose,  under  another  claim,  and  that  the 
writ,  and  proceedings  under  it,  were  a  mere  colour  and 
contrivance  to  get  possessitm  of  the  goods. 
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Mr.  Justice  Gaselee : — Having  attentively  considered 
the  question  put  by  your  Lordships  to  the  Judges  in  this 
ease,  I  continue  of  the  opinion  in  which  I  concurred 
in  the  Court  below,  that  it  was  competent  by  law  on 
these  pleadings  for  the  Plaintiff  to  show  at  the  trial,  in 
maintenance  of  his  action,  that  the  acts  of  the  De- 
fendant were  not  really  done  in  execution  of  the  writ, 
but  for  another  purpose,  under  another  claim,  and  that 
the  writ  and  proceedings  under  it  were  a  mere  colour 
and  contrivance  to  get  possession  of  the  goods. 

The  difference  between  this  case  and  those  oiGroen- 
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1833.       velt  V.  BurweUj  and  Crowther  v.  Ramsbottonit  which 
Lucas       ^^^  principally  relied  on  by  the  Plainti%  in  error,  is 
and  others    go  fully  stated  by  the  late  Lord  Chief  Justice  of  the 
NocKELLs.     Court  of  Common  Pleas,   in    giving   the  unanimous 
judgment  of  the  Court  of  Exchequer  Chamber,  and 
by  some  of  my  learned  brothers  to  your  Lordships  on 
this  occasion,  that  it  would  be  unnecessary  waste  of 
time  to  go  over  them  again  at  any  length.     The  main 
difference  is,  that  in  those  cases  what  the  defendants 
in  their  pleas  professed  to  have  done,  they  had  done. 
Here  it  is  not  so.     They  have  not  executed  the  writ ; 
they  have  not  made  the  debt  of  the  goods  and -paid  it 
over  to  the   creditors,   but    have  delivered    over  the 
goods  themselves,  not  in  satisfaction  of  the  debt,  as 
directed  by  the  writ,  but  to  the  importers  claiming 
under  a  bill  of  lading  and  seeking  to  avoid  any  other 
question  of  the  payment  of  freight,  or  any  other  chaige 
upon  which   any  question  might    arise.      This  I  am 
inclined  to   think  also   satisfies  the   new  assignment. 
But  it  is  said  it  was  not  competent  to  the  plaintiff 
below  to  reply,  and  also  to  new  assign,  because,  it  is 
alleged,  there  is  only  one  trespass  in  the  declaration : 
and  for  this  is  cited  the  case  of  Cheasly  v.  Barnes  (ik). 
Upon  referring,  however,  to  the  statement  of  the  de- 
claration in  the  questions  put  by  your  Lordships,  and 
also  to  that  contained  in  the  bill  of  exceptions,  the 
trespasses  are  in  both  charged  to  have  been  committed 
diversus  diebm  et  vicibusy  in  which  case  it  is  admitted 
the  plaintiff  may  reply  and  new  assign,  and  although 
the  precise  terms  of  the  new  assignment  are  not  stated, 
enough  of  it  is  set  out  to  show  that  it  states  the  plaintiff 
to  have  brought  his  action  not  only  for  the  trespasses  in 
the   pleas  mentioned,    and   thereby  attempted   to  be 
justified,  but  also  for  that   the  defendant  committed 

(k)  10  East,  73. 
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trespasses  at  other  times,  and  on  other  occasions,  and  for 
other  purposes ;  under  which,  supposing  it  to  be  held 
that  the  seizing  of  the  goods  is  justified  under  the 
pleas,  the  afterwards  delivering  them  over  to  the  de- 
fendants below  instead  of  making  the  debt  of  them  and 
paying  the  money  over  to  the  creditors,  may  be  given 
in  evidence ;  but  admitting  it  to  have  been  wrong  to 
have  replied  and  also  new  assigned,  it  seems  to  me  that 
as  the  defendants  below  have  not  demurred,  it  is  now 
too  late  to  take  advantage  of  the  duplicity.  If  I  am 
at  all  right  as  to  the  first  point,  the  question  as  to  the 
new  assignment  is  immaterial. 

Mr.  Justice  Littledale : — On  considering  the  question 
stated  by  your  Lordships,  for  the  opinion  of  the  Judges, 
I  felt  a  difficulty  in  giving  an  answer  to  it. 

The  action  is  brought  for  breaking  into  the  plaintiff's 
house  and  taking  his  goods ;  and  the  justification  is  under 
a  writ  of  ^.  Ja.  to  take  the  goods  of  A.  B.  Generally 
speaking,  the  Plaintiff's  goods  could  not  be  taken 
under  an  execution  against  the  goods  of  A.  B.  But 
I  must  assume  that  the  plaintiff  has  something  to  do 
with  the  goods  in  such  a  way  as  that  they  may  be  called 
his  goods ;  and  also  that  the  property  of  the  goods  is  in 
ji.  B.  and  that  they  are  liable  to  be  taken  in  execution 
absolutely ;  because  if  the  plaintiff  had  such  an  interest 
in  them  as  that  they  could  not  be  taken  in  execution 
absolutely,  but  only  subject  to  any  claim  which  he 
might  have  either  by  the  goods  being  let  to  him,  or 
pledged,  or  pawned,  with  him,  or  by  having  a  lien  upon 
them ;  then,  though  the  goods  might  have  been  seized 
pro  forma  they  could  not  be  removed,  and  the  defend- 
ant's plea  of  justification  would  fail  altogether.  And 
then,  on  the  other  hand,  if  the  goods  were  the  property 
of  A.  jB.,  liable  to  be  taken  in  execution,  the  plaintiff 
would  appear  to  have  nothing  but  the  possession  of  the 
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goods,  and  could  not  maintain  an  action  against  per* 
sons  who  stand  in  the  place  of  the  owner  of  the  goods, 
and  the  sheriff  might  justify  entering  the  plaintiff's 
house  to  take  the  goods. 

But  laying  aside  these  considerations,  the  first  point 
I  notice  is  the  allegation  of  excess.  It  does  not  appear 
that  any  excess  was  proved,  and  it  forms  no  part  of 
your  lordships*  question.  The  next  point  I  notice  is, 
how  far  the  new  assignment  bears  upon  the  caae ;  and 
as  to  that,  I  think  a  new  assignment  is  not  applicable 
to  it.  In  case  of  a  single  trespass  in  the  declarationi 
and  a  plea  justifying  it,  the  plaintiff  cannot  both  reply 
and  new  assign,  as  that  would  be  a  double  answer  to  the 
plea ;  Cheasley  v.  Barnes  (J) ;  Franks  v.  McrrU  (m) ; 
in  the  notes  to  that  case ;  and  Taylor  v.  Smith  (m). 
But  in  the  present  case  the  trespass  is  laid  on  divers 
days  and  times  ;  and  therefore,  both  in  point  of  form 
as  to  the  pleading,  the  plaintiff  might  new  asaign,  and 
might  also  at  the  trial  give  in  evidence  trespasses  com- 
mitted on  other  occasions,  and  for  of^er  purposes 
than  are  alleged  in  the  plea.  Now  the  occasions  and 
purposes  mentioned  in  the  plea  are  the  acts  done  ia 
executing  the  writ  of  ^.  fa.^  and  upon  a  denial  and 
traverse  of  the  facts  stated  in  the  plea,  the  plaintiff 
may  show  that  the  defendants  did  not  do  the  acts  com- 
plained of  in  executing  the  Ji.  fa.^  for  that  is  a  part  (^ 
the  issue  raised  by  the  replication.  What  the  plaintiff 
would  propose  to  give  in  evidence  under  the  new 
iassignment,  of  other  occasions,  and  for  other  purposes 
than  those  mentioned  in  the  plea,  is,  that  the  acts  of 
the  defendants  were  not  really  done  in  execution  of  the 
writ,  but  for  another  purpose,  and  under  another  claim, 
and  that  the  writ  and  proceedings  under  it  were  a  mere 
colour  and  contrivance  to  get  possession  of  the  goods. 


(/)  lo  East,  73.        (i/i)  10  East,  81,  n,        (»)  7  Taunt  156. 
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It  appears  to  me  that  that  is  the  same  thing  as  the 
traverse  raised  by  the  replication ;  and  more  properly 
raised  in  that  than  by  making  a  new  assignment  (o). 
In  fact,  the  whole  is  one  entire  act,  and  may  be  treated 
as  one  trespass,  though  different  things  were  done  on 
different  days.  I  think,  therefore,  that  the  plaintiff^ could 
not  maintain  his  action  by  resorting  to  the  new  assignment. 

And  in  answer  to  your  Lordships'  question,  as  far  as 
arises  upon  the  plea  and  replication,  I  tliink  that  if  the 
evidence  was  to  prove  that  the  goods  were  never  seized 
in  execution  at  all,  then  the  plaintiff  might  show  that 
the  acts  of  the  defendants  were  not  really  done  under 
or  in  execution  of  the  writ,  but  for  another  purpose, 
under  another  claim,  and  that  the  writ  and  proceedings 
under  it  were  a  mere  colour  and  contrivance  to  get 
possession  of  the  goods.  But  if  the  goods  were  once 
actually  taken  in  execution,  then  I  think  that  evidence 
would  not  be  admissible. 

With  regard  to  the  first  part  of  what  I  have  stated  as 
my  opinion,  I  assume,  though  your  Lordships'  question 
does  not  so  state,  that  the  plea  alleges  that  the  goods  in 
the  plaintiff^'s  house  were  liable  to  be  taken  in  execu* 
tion,  and  that  such  was  the  fact ;  and  then  the  other 
general  allegation  in  the  plea  which  comes  under  the 
traverse,  without  the  residue  of  the  causcj  is,  whether 
they  were  taken  under  the  writ ;  and  that,  I  think,  is 
a  material  point  of  traverse.  At  common  law  thejf?.^. 
had  relation  to  the  teste,  and  bound  the  defendant's 
goods  from  that  time,  so  that  if  the  defendant  had  sold 
the  goods,  they  were  liable  to  be  seized  in  execution* 
This  was  altered  by  the  statute  of  frauds,  which  enacted, 
that  the  property  should  be  bound  from  the  time  of  the 
delivery  of  the  writ  to  the  sheriff^;  the  meaning  of  that 
is,  that  after  such  delivery,  if  the  defendant  make  ah 

(o)  See  Oaklet/  v.  Davisy  i6  East,  82. 
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assignment  of  the  goods,  the  sheriff  may  take  them  in 
execution.  But  neither  before  nor  since  is  the  property 
of  the  goods  altered,  but  continues  in  the  defendant  till 
execution  executed ;  the  execution  is  not  executed  till 
actual  seizure  under  the  writ,  and  till  such  seizure,  in 
case  of  an  act  of  bankruptcy,  the  assignees  would  have 
a  preferable  claim  to  the  judgment  creditor.  But  if 
die  mere  delivery  of  the  writ  to  the  sheriff  was  sufficient 
to  constitute  a  seizure,  then  the  inquiry  at  Nisi  Prius 
which  is  now  made,  whether  the  seizure  or  act  of  bank- 
ruptcy was  first  in  time,  would  be  changed  to  whether 
the  delivery  to  the  sheriff  or  the  act  of  bankruptcy  was 
first  in  time. 

But  it  has  been  argued  that  the  virtute  cujus  is 
not  traversable,  and  I  admit,  that  where  the  words, 
preteJctUj  or  per  quodj  introduce  a  consequence  or  in- 
ference of  law  from  the  preceding  matter,  they  are  not 
traversable,  but  that  the  preceding  matter  alone  is  so. 

Many  cases  are  referred  to,  as  to  that  position,  in  the 
notes  to  1  Wms.  Saunders,  p.  23.  In  the  case  of 
Bennet  v.  Fitkins,  Saunders,  who  was  a  counsel  for  the 
defendant,  thought  that  the  plaintiff  would  have  ob- 
jected to  the  traverse,  because  it  was  "  without  this  that 
"  Kingswell  was  in  prison  by  virtue  of  the  warrant,**  and 
he  said,  that  by  virtue  ought  not  to  be  traversed.  And 
so  also  in  Greene  v.  Jones  {o)^  where  the  defendant 
had  shown  that  a  bill  of  Middlesex  was  sued  out,  per 
quod  the  sheriff  made  his  warrant,  and  so  he  had  not 
alleged  any  thing  traversable  except  the  per  quod. 
And  the  Court  seems  to  have  thought  that  xh^per  quod 
was  not  traversable.  And  in  the  report  of  this  case  in 
2  Keble,  607,  the  Court  agreed  that  virtute  ctgus  is 
not  traversable,  but  only  the  issuing  the  writ,  or,  that 
he  had  no  warrant.     In  Bcale  v.  Himpson  (^),  Treby 

(o)  1  Saund.  998.  {p)  1  Ld.  Raym.  410. 
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C.  J.J  refers  to  this  case  of  Greene  v.  Jones^  as  having  isss. 
decided  that  a  per  quod  or  a  virttUe  cujus  is  not  travers-  'lucaT 
able.  And  he  adds,  '^  When  one  says  that  such  aod  others 
•*  a  thing  was  done  by  virtue  of  a  writ,  it  is  meant  by  nockells. 
^'  authority  of  the  said  writ,  by  operation  of  law, 
^'  without  any  ingredient  or  mixture  of  matter  of  fact, 
^'  and  a  mere  matter  of  law  is  not  to  be  traversed  and 
tried  by  a  jury."  And  he  afterwards  adds,  "  The 
virtute  ctfjus^  per  quody  pretextu^  or  vigore  cujtiSf  in- 
troduce a  consequence  of  law  only  from  the  matters 
"  of  fact  before  stated.'*  And  then  he  refers  to  several 
authorities  which  are  stated  in  the  report,  where  it  is 
argued  that  the  virtute  cujus  never  introduces  any  new 
matter,  but  only  collects  the  matter  before.  Nevill 
and  Blencowe,  Js.,  agreed  with  Powell,  J.,  who  had 
before  delivered  his  opinion,  that,  generally,  virtute 
cujus  is  not  to  be  traversed,  containing  matter  of  law, 
but  when  it  is  mixed  with  fact,  then  it  may  be  tra- 
versed; and  in  that  case  those  three  Judges  held, 
against  the  opinion  of  Treby,  C.  J.,  that  the  taking  out 
of  prison  was  traversable.  In  Foster  v  Jackson  (y),  the 
traverse  was  allowed  ;  but.  that  was  after  verdict,  and 
therefore  does  not  so  much  bear  upon  the  point.  In 
Groenvelt  v.  College  of  Physicians  {r)y  the  traverse  was, 
that  the  plaintiff  was  not  arrested  by  virtue  of  the 
warrant  stated  in  the  plea,  and  that  traverse  was  held 
bad.  This  case  of  Beale  v.  Simpson  appears  to  me  to 
unravel  the  whole  of  the  mystery  as  to  the  virtute  cujus 
and  similar  expressions  not  being  traversable ;  that  the 
reason  is,  that  it  only  collects  the  matter  alleged  before, 
and  draws  a  conclusion  from  it,  and  then  being  matter 
of  law,  it  is  not  traversable.  But  where  it  is  mixed  with 
matter  of  fact,  there  it  is  traversable.  Now,  in  the  present 

(y)  Hob.  5a. 

(r)  12  Mod.  386.   1  Ld.  Raym.  454.   Comyn's  Rep.  76. 
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case,  if  the  law  were  that  goods  are  to  be  considered 
as  taken  in  execution  by  the  mere  delivery  of  the  writ 
to  the  sheriff,  then  I  entirely  agree  that  the  allegation, 
by  virtue  whereof  the  sheriff  seized  the  goods  in  execu- 
tion, would  be  an  inference  of  law,  and,  therefore,  not 
traversable.  But  as  I  am  of  opinion  that  the  delivery 
of  the  writ  to  the  sheriff  does  not  in  itself  constitute 
a  taking  the  goods  in  execution,  I  think  the  seizure  of 
the  goods,  by  virtue  of  the  writ,  is  not  a  matter  of  law, 
but  is  a  matter  of  fact,  whether  the  sheriff  seised  by 
virtue  of  the  writ  or  not ;  and,  therefore,  is  traversable. 

I  may  renuirk,  that  if  any  particular  technical  effect 
is  supposed  to  be  given  to  the  words^  ''by  virtue 
whereof,''  they  are  not  a  necessary  allegation  in  the 
{dea,  and  may  be  treated  as  surplusage.  It  would  be 
sufficient  to  allege,  after  the  making  the  warrant,  thit 
the  bailifl^  took  the  goods  in  execution.  This  expres- 
sion, however,  although  to  avoid  the  virtute  cufuSf  comss 
really  to  the  same  thing ;  and  the  point  in  this  part  of 
the  ai^ument  is,  in  effect,  whether  the  delivery  of  the 
writ  to  the  sheriff,  in  point  of  law,  amounts  to  a  aeisure 
of  the  goods  in  execution,  so  as  to  say  that  the  makio)^ 
of  the  seizure  in  execution,  or  under  the  writ,  or  similar 
language,  is  matter  of  law  ;  if  it  does  not,  then  it  is 
matter  offset  and  traversable. 

On  the  second  point,  I  think  if  there  was  once  an 
actual  seizure  that  was  an  execution  executed,  and  the 
evidence  in  your  Lordships'  question  was  not  admissible. 
I  do  not  think  it  can  be  inquired  into  what  motive  the 
defendant  had  for  suing  out  the  writ.  If  there  was 
a  valid  debt  and  judgment,  he  had  a  right  to  sue  out 
a  writ  of  execution ;  and  though  his  object  migbt  be  by 
means  of  that  to  get  possession  of  the  goods,  which  he 
could  not  otherwise  so  easily  have  done,  and  thereby  to 
acquire  some  benefit  for  himself  which  he  could  not  have 
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had  but  for  the  writ,  I  do  not  know  why  he  canndt 
make  use  of  a  lawful  proceeding  to  acquire  that  advantage. 
And  that  such  motives  and  objects  are  not  enquirable 
into,  suflficiently  appears  from  Crawther  v.  RamsboUom^ 
in  which  I  entirely  concur,  if  the  writhe  once  executed. 

The  nature  and  object  of  the  other  purpose,  and  the 
claim,  is  not  stated  in  your  Lordships'  question ;  and 
I  am  not  at  liberty  to  refer  to  the  bill  of  exceptions,  but 
must  confine  myself  to  the  questions  submitted  to  the 
Judges.  But  it  does  not  appear  from  the  question  that 
the  ulterior  object  he  had  in  view  was  unlawful ;  and, 
therefore,  if  he  execute  a  lawful  writ,  and  it  does  not 
appear  that  his  ulterior  object  was  for  an  unlawful  pur-i 
pose,  the  only  detriment  that  the  plaintiff  could  sustain 
is,  that  the  defendant  has  a  better  means  of  enforcing 
his  claim.  I  do  not  see  what  damage,  in  point  of  law, 
the  plaintiff  has  sustained. 

But  then  it  is  said,  though  the  mere  delivery  of  the 
writ  to  the  sheriff  may  not  amount  to  execution  of  the 
writ,  yet  if  the  same  person  who  is  sheriff  seizes  the 
goods  from  quite  a  different  cause  from  any  thing  con^ 
nected  with  the  writ,  and  which  he^thows  to  be  different^ 
both  by  his  words  and  acts,  yet,  nevertheless,  that  is, 
in  point  of  law,  a  seizure  under  the  writ ;  and  if  an 
action  of  trespass  be  brought  against  him  for  the  seizure, 
he  may  treat  that  seizure  as  a  seizure  under  the  writ, 
and  justify  accordingly.  And  several  cases  are  cited, 
which,  it  is  said,  show  the  law  to  be,  that  if  a  man  has 
two  authorities  to  take  goods,  and  he  take  professedly 
under  one,  he  may  afterwards  justify  in  trespass,  or 
avow  for  the  other.  In  Butler  v.  Baker  (s\  it  is  said, 
that  if  a  man  takes  a  distress  for  one  thing,  yet  when  he 
comes  into  a  court  of  record  he  may  avow  for  what 
thing  he  pleases ;  for  which  is  cited  Fizt.  Ahr.  Avowry^ 
232.    And  so  in  an  anonymous  case  in  2  Leon.  1^6, 

(«)  3  Rep.  «6,  a. 
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A.  distrains,  and  being  asked  for  what  cause  he  distrains, 
he  assigns  a  cause  which  is  not  suflScient,  and  afterwards 
an  action  being  brought  against  him,  he  may  avow  the 
distress  for  another  cause.  In  Groenvelt  v.  College  of 
PhysicianSj  it  is  said  by  Lord  Holt,  in  giving  judgment 
of  the  Court,  ^*  Supppose  one  has  a  legal  and  an  illegal 
*^  warrant,  and  arrests  by  virtue  of  the  illegal  warrant, 

yet  he  may  justify  by  virtue  of  the  legal  one,  for  it  is 

not  by  what  he  declares,  but  the  authority  he  has  is 
'*  his  justification/'  And  then  he  goes  on,  what  I  have 
above  mentioned  from  3  Rep.  26  a,  as  to  the  distraining 
for  one  thing  and  avowing  for  another.  In  Crawther  v. 
Ramsbottom  (t)f  Lord  Kenyon  repeats  what  I  have 
before  mentioned,  as  to  distraining  for  one  thing  and 
avowing  for  another ;  and  he  adds,  that  it  appears  the 
defendants  were  justified  under  the  process  of  the  County 
Court  in  entering  upon  the  plaintiff^,  and  taking  his 
goods  in  order  to  compel  an  appearance,  and  therefore 
the  question  ought  not  to  have  been  left  to  the  jury  to 
say  whether  they  entered  for  that  or  for  soone  other 
cause  :  and  Mr.  Justice  Lawrence  quotes  what  I  have 
above  mentioned  from  Lord  Holt,  and  adds,  it  was  not 
essential  to  inquire  what  the  defendants  said  when  they 
entered  and  seized,  but  only  whether  they  had  in  fact 
a  legal  warrant  to  justify  them. 

These  authorities  are  certainly  very  difficult  to  grapple 
with.  I  do  not  mean  to  say  they  are  not  law  ;  because 
so  old  an  authority  as  that  is  from  Fitzherbert,  continued 
down  to  Lord  Coke  and  Leonards,  and  further  con- 
tinued to  a  more  modern  time,  in  Groenvelt  v.  College 
of  Physicians^  and  again  recognised  and  confirmed  in 
Crawther  v.  Ramsbottom^  I  must  either  subscribe  to,  or 
say  they  are  not  law  ;  or  distinguish  them,  so  as  to  be 
able  to  reconcile  the  opinion  I  am  now  delivering. 

I  think  that  these  cases  are  law  ;  but  I  think  the  rule 

(0  7  T.  R.  654, 
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should  be  confined  to  those,  cases  where  the  seizure,  has  i833. 
been  made  under  the  process  of  the  law  ;  and  then,  when  lucas 
a  man  seizes,  where  he  has  two  rights  of  seizure,  of  goods  and  otUen 
or  of  the  person,  either  under  the  process  of  Courts,  or  Nock,blu% 
by  distress- as  to  goods,  he  may  be  taken  to  have  seized 
or  imprisoned  under  all  the  different  authorities  which 
he  has  at  the  time,  and  when  he  comes  to  justify  in  tres- 
pass or  avow  in  replevin,  he  may  use  whichever  of  the 
authorities  he  thinks  proper  ;  and  that  rule  would  recon- 
cile all  the  cases  as  to  distraining  for  one  cause,  and 
avowing  for  another  ;  and  so  also  in  Groenvelt  v.  College 
of  Physicians^  the  rule  laid  down  may  well  apply, 
because  if  a  sheriff  has  a  man  in  custody  at  all,  he  is,  as 
a  matter  of  law,  in  his  custody,  in  all  actions  in  which 
the  sheriff  has  any  process  of  detainer  against  the 
person  ;  and  therefore,  if  he  have  his  custody  by  opera- 
tion of  law,  the  sheriff  may  justify  under  any  process 
which  he  has  against  the  party ;  and  it  is  quite  evident 
from  what  is  said  in  giving  judgment  in  that  case,  that 
there  was  another  writ  or  warrant  besides,  and  that 
was  the  subject  of  the  traverse.  And  in  all  these  cases 
lastly  referred  to,  there  were  two  authorities;  and, 
therefore,  they  fall  within  the  restriction  of  the  rule. 
In  Croftvther  v.  Ramsbottorriy  however,  there  was  only 
one  authority,  and  yet  Lord  Kenyon  and  Mr.  Justice 
Lawrence  apply  the  same  rule  of  law  ;  but  then  in  that 
case  it  was  quite  clear,  that  there  was  a  seizure  under 
the  process  of  the  Court,  and  that  process  was  executed, 
and  therefore  the  verdict  was  wrong,  and  there  ought  to 
be  a  new  trial ;  and  it  very  well  might  be,  that  if  he 
seized  under  the  writ,  it  should  not  be  inquired  into 
what  his  object  was,  whether  to  compel  an  appearance, 
or  to  compel  the  plaintiff  to  pay  the  debt  and  costs,  and 
therefore,  if  he  ever  executed  the  writ,  the  law  would 
say  what  was  the  effect  of  that ;  and  it  was  not  compe- 
VOL.  r.  II 
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tent  to  inquire  what  his  object  or  motive  was  in  execii* 
ting  it.  And,  therefore,  I  admit,  that  that  case  may,  in 
acertain  degree,  appear  to  militate  against  my  opinion, 
because  that  opinion  is  only  that  the  proposed  evidence 
is  admissible,  to  show,  in  fact,  whether  the  goods  were 
seized  under  the  writ  or  not.  But  that  was  not  the 
point  there,  which  appears  to  be,  as  to  the  object  he  had 
in  view  when  he  executed  the  writ. 

I  may  here  notice,  that  some  cases  have  occurred 
where  two  writs  of  ^.  fa.  have  been  delivered  to  the 
sheriff  at  the  suit  of  different  plaintifi^  at  different  times, 
and  the  sheriff  has  seized  under  the  second  writ  first, 
and  questions  have  arisen  as  to  the  right  of  the  plaiatiffy 
under  the  first  writ,  to  priority,  and  as  to  the  liability  (tf 
the  sheriff;  as  Smallcombe  v.  Buckingham  (u)^  Hut-- 
chimonv.  Johnson  {tv%  RyboU  v.  Peckhanif  in  the  notes 
to  the  same  case,  Payne  v.  Drewe  (s\  and  Jones  v. 
Atherton  (y\  in  which  Iast<  case,  Gibbs,  C  J.  says, 
**  The  writ  which  first  comes  to  the  sherifi^s  hands  must 
*'  have  priority,  which  shows  that  the  second  writ  is  to 
^<  be  considered  as  operating  in  favour  of  the  first,  and 
**  that  when  the  sheriff  has  a  writ  in  his  office,  though 
he  issue  no  warrant  on  it,  if  he  afterwards  get  pos- 
session by  any  other  raeans^  professedly,  perhaps, 
*'  under  another  writ,  he  must  be  taken  to  hold  the 
<<  goods  under  the  former.'*  In  all  these  cases,  there 
was  an  actual  seizure  under  one  writ  or  the  other;  and 
though  in  the  last  case,  Gibbs,  C.  J.  uses  a  very  general 
expression,  that  if  the  writ  be  in  the  office,  and  the 
sheriff  get  possession  of  the  goods  by  any  other  meanSf 
that  must  be  taken  to  be  in  his  character  of  sheriff,  and 
not,  as  in  the  present  case,  under  a  claim,  which,  by  your 
Lordships'  question,  I  take  to  be  wholly  unconnected 
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with  Bxij  legal  process ;  this  case  fklls  within  what  is  my 
opinion,  that  the  rule  should  be  confined  to  cases  where 
both  the  authorities  are  under  the  process  of  the  Courts 
or  a  distress. 

For  the  reasons  before  given,  I  am  of  opinion,  that 
whether  the  goods  were  taken  in  execution  under  the 
writ,  was  a  matter  of  fact  to  be  inquired  of  by  the  jury, 
and  the  evidence  which  your  Lordships  have  men- 
tioned, was  admissible  in  support  of  the  negative  of  the 
issue. 
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Mr.  Baron  Bayky :  — The  preliminary  facts  upon  which 
the  question  from  your  Lordships  to  His  Majesty's  Judges 
18  founded  are  these :  An  action  of  trespass  being  brought 
against  a  sheriff  and  another  person,  for  entering  plain- 
tiff's house,  and  seizing  and  taking  away  his  goods  on 
divers  days  and  times,  the  sheriff  pleaded  a  justification 
tinder  a  writ  oiji.fa.^  issued  against  the  goods  of  A.  J?., 
at  the  suit  of  the  other  defendant,  averring  that  the 
goods  of  A.  B.  were  in  the  house,  and  that  he  entered 
the  house  to  seize,  and  did  seize  and  sell  them  under 
the  writ.  The  other  defendant  pleaded  the  same  plea, 
with  the  addition  of  the  judgment  recovered  by  himself 
against  A.  B.  The  plaintiff  replied,  admitting  the 
judgment  and  the  writ,  and  traversing  the  residue  of 
the  cause;  and  also  added  a  new  assignment  at  other 
times,  on  other  occasions,  and  also  alleging  excess.  At 
the  trial,  it  appeared  that  the  sheriff  had  made  a  warrant 
to  his  officers,  who  entered  the  house,  and  continued 
therein  until  all  the  goods  were  removed,  which  occu^ 
pied  three  or  four  days,  and  that  the  sheriff  was  indem- 
nified by  the  other  defendant. 

Upon  this  statement,  the  question  your  Lordships 
have  proposed  is  this :  was  it  competent  by  law,  upon 
these  pleadings,  for  the  plaintiff  to  show  at  the  trial,  in 
maintenance  of  his  action,  that  the  acts  of  the  defendant 
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't"^^    ^      but  for  another  purpose,  under  another  claim ;  and  that 

and  others     the  Writ,  and  proceedings  under  it,  were  a  mere  colour 

NocKELLs.     *"^  contrivance  to  get  possession  of  the  goods  ?   And 

I  am  of  opinion  that  it  was. 

There  are  three  modes  in  which  a  plea  of  justification 
can  be  answered  :  first,  by  confessing  the  material  facts 
it  states,  and  by  the  introduction  t)f  additional  facts, 
avoiding  the  effect  the  facts  stated  in  the  plea  would 
otherwise  have ;  secondly,  by  traversing  all  or  some  of 
the  material  facts  the  plea  contains ;  thirdly,  by  new 
assignment.     In  the  statement  to  which  our  attention 
is  directed,  the  plaintiff  has  traversed  and  new  assigned; 
and  if  the  evidence  offered  was  calculated  to  support 
either  the  traverse  or  the  new  assignment,  it  was  com- 
petent in  the  plaintiff  to  give  it.     If  it,  that  is,  the  evi- 
dence offered,  is  to  be  considered  as  confessing  all  the 
material  facts  stated  in  the  plea,  and  introducing  new 
facts  in  answer  to  the  justification  that  plea  would  other- 
wise afford,  it  certainly  ought  not  to  have  been  admitted 
upon  the  traverse.    We  must  see,  therefore,  what  are  the 
material  facts  stated  in  the  justification ;  what,  in  the 
language  of  the  traverse,  is  "the  cause"  alleged  by 
the  defendants  for  the  trespasses  they  profess  to  justify. 
The  trespasses  the  defendants  profess  to  justify  are,  the 
entry  into  the  house,  and  the  seizing  of  the  goods ;  and 
the  grounds  upon  which  the  sheriff  professes  to  justify 
them  is,  that  he  had  a  writ,  commanding  hini  to  ckuscf 
to  be  made  of  the  goods  and  chattels  of  A.  £.  a  cer- 
tain sum  of  money,  that  there  were  goods  of  A,  B.  in 
plaintiff's  house,  and  thereupon  defendant,  underand 
by  virtue  of  the  writ,  entered  the  house  to  seize!  thenii 
and  did  seize  and  sell  them.      The  other  defendant 
states  that  he  had  a  judgment,  upon  which  that  writ  of 
ji^fa.  was  founded. 

Now,  vyhat  are   the  material  facts  alleged  in  these 
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justificatiohs  ?     Has  the  sheriff  stated  enough  when  he       1 833, 
stated  the  writ,  and  that  there  were  goods  in  the  house     ^!!~^'^ 

/  .  °  Lucas 

liable  to  be  spized  under  it ;  or  has  the  other  defendant  and  <>thei^ 
stated  enough  when  he  has  added  his  judgment?  Is  it  nockells. 
not  essential  that  they  should  go  farther,  and  state  in  fact 
that  they  did  seize  under  it?  Is  there  any.  instance  in 
which  such  statement  is  omitted  ?  Supposing  nothing 
stated  but  the  judgment  and  writ,  and  the  fact  that  the 
goods  were  in  the  house,  would  it  not  have  been  an  un-. 
answerable  objection  that  you  have  stated  grounds 
which  would  have  justified  you,  had  you  acted  on  these 
grounds  ;  but  you  do  not  allege  that  you  did  act  upon 
them. .  Suppose  the  plea  had  omitted  the  virtute  aijuSj 
and  had  stated  only  that  defendants  afterwards,  and 
while  the  judgment  and  writ  were  in  force,  had  seized 
the  goods,  would  not  your  plea  have  been  open  to 
a  special  demurrer,  on  the  gijpund  that  it  did  not  state 
that  they  seized  under  or  by  virtue  of  the  writ  ?  Is  it 
a  consequence  that  because  I  have  a  judgment  and  writ 
against  a  man,  under  which  I  might  seize  his  goods, 
I  really  make  the  seizure  under  such  judgment  and 
writ  ?  I  may  have  a  conditional  bill  of  sale  from  him  of 
those  very  goods,  and  may  seize  under  that  bill  of  sale; 
I  may  be  consignee  of  the  goods  from  him,  and  may 
take  under  bills  of  lading  he  has  sent  me.  The  fact, 
then,  that  the  defendant  might,  have  seized,  and  would 
have  been  warranted  in  seia^ng  under  a  judgment  and 
execution,  does  not  exempt  him. from  the  obligation  . 
upon  a  justification,  to  state  that  he  did  so  ;  and,  if  so, 
the  fact  of  having  so  seized  is  an  essential  part  of  the 
cause  stated  in  his  plea,  and  is  liable  to  be  put  in  issue, 
either  by  a  general  or  by  a  special  traverse.  If  the 
writ  had  been  a  capias  ad  respondendum^  or  other  mesne 
process,  and  the  sheriff  had  justified  under  it,  or  it  was 
returned,   he  must  not  only  have  stated  that  he  seized 
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under  and  by  virtue  of  it,  but  he  must  alda  have  stated 
that  he  returned  it ;  Freeman  v.  Blewitt  (z).  And  why  ? 
Because  the  process  will  not  justify  him ;  he  shall  not 
be  protected  by  it  unless  he  shows  that  he  paid  a  due 
and  full  obedience  in  acting  under  it ;  Salk.  409.  So  in 
Middleton  v.  Price  (ja\  where  an  officer  justifies  under 
process  he  ought  to  return,  he  must  show  he  has  done 
all  it  was  Jus  duty  to  do ;  and  if  he  must  show  it,  is  it  not 
a  traversable  allegation  ? 

It  is  said,  however,  that  to  include  a  virtute  cufus  in 
a  traverse  is  unwarrantable,  and  that  the  better  opinion 
is,  it  cannot  be  done.  Where  a  virtute  ctffus  is  a  mere 
inference  of  law,  drawn  from  premises  previously  stated, 
I  agree  it  cannot  be  traversed ;  but  where  it  is  not 
a  legal  result,  but  a  mere  question  of  fact,  I  believe 
all  the  authorities  are,  that  it  may  be  traversed.  If,  for 
instance,  you  allege  tha^^.  was  in  custody  of  the 
sheriff,  at  the  suit  of  J?.,  and  that  C,  who  had  a  judg- 
ment against  him,  delivered  a  capias  ad  satisfaciendum 
against  him  to  the  sheriff,  whereby  he  became,  and  was 
in  custody  of  the  said  sheriff,  at  the  suit  of  C,  a  traverse, 
that  he  thereby  became  in  custody  at  the  suit  of  C 
would  be  clearly  bad,  because  the  law  says,  in  such  case, 
he  does  become  in  the  sheriff's  custody,  at  the  Sfuit  of 
C. ;  and  the  traverse,  therefore,  would  be  the  traverse 
of  a  mere  matter  of  law.  So,  wherever  a  virtute  Offus 
introduces  a  consequence  of  law  only,  from  matters  of 
fact  previously  stated,  the  consequence  of  law  cannot  be 
traversed,  but  the  matter  of  fact  must  be  the  objecfof 
the  answer.  But  where  a  virtute  cujus  introduces 
matter  of  fact,  it  may  be,  and  continually  is,  included 
in  a  traverse.  It  was  done  in  Foster  v.  Jackson  (Jti) ; 
the  point  traversed  was,  whether  the  sheriff  took  J.  5.) 


(z)  1  Ld.  Raym.  632. 
(A)  Hob.  52. 


(a)  1  Wils,  17. 
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and  had  him  in  custody,  by  virtue  of  a  capiat  ad  satis* 
faciendum.  In  Bennett  v.  Filkins  (c)  where  the  point 
upon  the  pleadings  was,  whether  defendant,  when  he 
gave  a  bail-bond  was  in  custody  under  a  warrant  upon 
a  writ  returnable  on  a  Friday,,  which  was  before  the 
bail-bond  was  given,  or  upon  a  writ  returnable  on, 
a  Saturday, .  the  day  the  bail-bond  was  given,  the  .point 
traversed  was,  whether  he  was  in  custody  by  virtue  of 
the  warrant  on  the  Saturday  writ.  And  in  B^ale  y, 
Simpson  (^Q,  the  question  being,  under  which  of  the  two 
writs  of  habeas  corpus  one  B.  had  been  taken  out  of  the 
defendant's  custody,  the  traverse  was,  that  B.  was 
taken  out  of  defendant's  custody  by  virtue  of  the 
former  of  the  two  writs,  and  this  traverse  was  held  to 
be  well  taken  by  Powell,  Nevill,  and  Blencow,  Js., 
against  Treby,  C.  J.  So  much  stress,  however,  has 
been  laid  upon  the  opinion  of  Lord  Chief  Justice  Treby, 
that  I  think  it  right  to  show  that  it  does  not  militate 
against  the  opinion  I  am  humbly  submitting  to  this 
House.  Whoever  will  carefully  attend  to  the  opinions  he 
delivered,  will  find  that  he  does  not  put  the  case  wholly 
upon  the  ground  that  eyery  traverse,  including  a  virtute 
cujuSf  is  bad ;  for.  he  admits  ^he  traverse  in  that  case 
would  have  been  good. after  verdict,  and  his  objection 
jrested,  in.  part  at  least,  upon  the  intricacy  of  that  tra- 
verse, and  the  multiplicity  of  matter,  that  is,  of  fact  and 
of  law,  which  Jt  contained;  and  he  laid  considerable 
<8tress. upon. the  manner  in  which  (he  case  came  before 
the  Court,  viz.  upon  special  demurrer.  The  undue 
reliance,  too,  he  places  upon  Greene  v.  Jones  (e),  seems 
to  me  to  diminish  the  weight  of  his  authority,  for  he  con- 
siders that  that  was  a  judgment  in  point,  whereas  there 
was  no  traverse  there,  only  a  dictum  from  Saunders,  who 
was  of  counsel  for  the  plaintiff.     That  dictum  was, 

(c)  1  Saund.  ao.      (d)  i  Ld.  Raym.  408.       {e)  1  Saund.  208. 
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1833.      ^^  that  defendant  had  only  shown  that  a  bill  of  Middle- 
LucAs      "  ^^^  ^^^  \^^^r\^  sued  out,  /^e;*  quod  the  sheriff  made  his 
and  others    "  Warrant,  so  he  has  not  alleged  any  thing  traversable^ 
NocKELLs.  **  except  the  j&er  yworf,  which  is  not  traversable/'     The 
cases  therefore,  of  Beale  v.  Simpson,  and  Greene  v.  Jonesi 
appear  to  me  to  furnish  no  reasonable  grounds  for  saying 
that  the  including  the  virtute  cujus  in  the  traverse 
mentioned  in  your  Lordships'  question,  affects  the  vali- 
dity of  that  traverse,  or  prevents  it  from  including  the 
question,  whether  the  sheriff  seized  by  virtue  of  the 
writ. 

Two  cases,  however,  were  mentioned  at  your  Lord- 
ships' bar,  which  I  think  we  are  called  upon  to  notice, 
viz. ;  Groenvelt  v.  Burwell  {f),  and  Crowther  v.  Ranu- 
bottom  (g).  In  Groenvelt  v.  Burwell,  the  defendants  jus- 
tified an  arrest  under  a  sentence  and  warrant ;  the  war* 
rant  directed  the  officer  to  take  the  plaintiff  and  deliver 
him  to  the  keeper  of  the  gaol  of  Newgate ;  and  the  plea 
alleged,  that  the  officer,  did  take  him,  by  virtue  of  the 
warrant,  and  deliver  him,  with  the  warrant,  to  the  keeper 
of  Newgate,  there  to  be  detained,  &c.  The  replication 
was,  that  the  defendants  took  him  of  their  own  wrong, 
and  not  by  virtue  of  the  warrant.  The  replication, 
therefore,  admitted,  that  the  warrant  had  issued,  that  it 
was  in  the  hands  of  the  officer,  and  that  what  it  required, 
viz.  that  the  plaintiff  should  be  delivered  to  the  keeper 
of  Newgate,  had  been  effected  under  it.  The  de- 
fendants demurred,  and  the  traverse  was  held  bad  • 
First,  because  had  the  plaintiff  been  arrested  by  the 
officer  under  any  other  warrant,  he  ought  to  have  shown 
it  specially ;  and,  secondly,  because  though  he  had  been 
arrested  under  any  other  warrant,  he  would  in  law  have 
been  arrested  under  every  warrant  the  party  making  the 
arrest  held  at  the  time ;  and  consequently  was,  in  point 

(J)  1  Ld.  Raym.  457.  (g)  7  T.  R.  654. 
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of  /mr,  arrested  under  the  warrant  stated  in  the  plea.- 
That  traverse,  therefore,  would  have .  referred  to  the 
jury  what  upon  the  pleadings  was  a  mere  question  of 
law,' and  was,  therefore,  upon  the  distinction  I  have 
made,  clearly  bad.  In  Crcfwthei^  y.  Ramshoitom^  \ki% 
defendant  justified  seizing  the  cattle  under  a  warrant 
upon  a  justicies  to  compel  an  appearance  in  replevin; 
and  alleged  that,  the  plaintiff  having  appeared,  the 
cattle  were  returned.  The  plaintiff  admitted  the  jus- 
ticieSj'  but  traversed  the  residue  of  the.  cause.  It  ap- 
peared in  evidence  that  when  the  defendant  seized,^ 
had  his  warrant  with  hirrif. and  showed  it,  and  that  he 
returned  the  cattle  when  an  :  appearance  was  entered ; 
but  there  being  proof  that  he  said^  at  the  time  he  seized^ 
he  was  seizing  for  a  debt,  it  was  left  to  the  jury  to  say 
whether  the  defendant  entered  for  the  mere  purpose  of 
compelling  an  appearance,  or  whether  for  the  purpose  of 
compelling  the  plaintiff  to.  pay  the  debt,  and  the  jury 
found  for  the  plaintiff  Now.it  was  clear,  that  the  de~ 
fendant  entered  under  the  warrant ;  he  had  it  with  him 
and  produced  it,  and  the  object  the,  warrant  was  to 
answer,  viz.  to  compel  an,appearance,  was  answered. 
If  he  had  any  ulterior  purposes,  viz.  that  of  compelling 
payment  of  a  debt,  the  pleadings  were  not  calculated  to 
raise  that  question.  The  only ,  issue  was,  whether  the 
residue  of  the  cause  stated  in  his  plea,  that  is,  having 
the  warrant,  and  entering  under  it  were  proved.  The 
verdict,  therefore,  was  clearly  wrong ;  and  the  Court 
could  not  do  otherwise  than  grant  a  new  trial.  Bu( 
jt  is  upon  some  expressions  that  fell  from  the  Court 
that  stress  is  particularly  laid  in  that  case  ;  and  in  that 
case  Lord  Kenyon  says,  "  I  never  understood  |hat 
a  man  was  obliged  to  justify  a  distress  for.  the  cause 
he  happened  to  assign  at  the  time  it  was  made ;  if  he 
had  a  legal  justification  for  what  he  ^did,  it  is  suffiT 
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cient ;  a  man  may  distraiu  for  reiit,  and  avow  for 
heriot  service*  Here  it  appears  defendants  were 
justified^  under  the  process  of  the  county  court,  in 
entering  upon  the  plaintiff,  and  taking  his  goods  in 
order  to  compel  an  appearance,  and  therefore  the 
question,  whether  they  entered  Sot  that  oi;*  ^nne  other 
causCf  ought  not  to  have  been  left  to  the  jury ;-  the 
verdict  therefore  proceeded  on  a  mistake  of  the  law." 
Lawrence,  J., the  only  other  Judgewho  spoke, referring 
to  Groenvelt  V.  Burwell,  as  in  point,  observed,  ^'thit 
**  the  Judge  in  the  case  in  question  had  left  to  the  jury 
**  what  in  Groenvdt  v.  Burwell  was  stated  to  be  im- 
*'  material.  For  it  was  not  material  to  inquire  whit 
they  said  when  they  entered  and  seized,  but  only 
whether  they  had  in  fact  a  Iq^  warrant  to  justify 
^^  them."  Now,  all  expressions  are  to  be  considered 
in  conjunction  with  the  facts  of  the  case  in  which  they 
are  used,  and  in  Crawthev  v.  Ramsbottom  there  was  no 
doubt,  not  only  that  the  defendants  had  the  warrant 
under  the  Justicies  at  the  time  they  seised,  but  that  they 
seized  under  it,  and  enforced  the  obedience  that  vril 
required ;  at  least  there,  was  nothing  to  show  they  had 
repudiated  the  right  to  refer  to  that  warrant,  as  the 
right  on  which  they  acted.  The  expressions,  then,  of 
Lord  Kenybn  and  Mr.  Justice  Lawrence,^  taken  in  con- 
junction with  the  facts  of  that  case,  go  no  iiirther  than 
this,  that  whoever  seizes  another's  goods,  and  has  a  right 
by  warrant,  which  it  is  his  duty  to  execute,  so  to  sdse 
them^  and  applies  that  seizure  to  the  purposes  that 
warrant  directs^  is  not  precluded  by  anything  he  says  at 
the  time  of  the  seizure,  from  $o  applying  them.  Bat 
that  does  not  bear,  as  it  seems  to  nne,  upon  a  case 
where  an  officer  does  not  apply  the  seizure  to  the  pur- 
poses of  his  warrant,  but  leaves  those  purposes  wholly 
unsatisfied.     Upon  this  ground,    therefore,    that   iA 
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Groenvelt  v.  BurweU^  and  Crowther  v.  Ramshottoniy 
the  warrant  was  ultimately  pursued,  and  the  thing  it 
commanded  was  enforced,  which  was  not  the  case  here^ 
it  seems  to  me  that  those  cases  form  no  ground  for.  im^^ 
peaching  the  opinion  that  I  am  humbly  submitting  to 
the  House.  My  opinion  therefore  is^  that  upon  the 
traverse  absque  residua  causa,  it  was  competent  to  the 
plaintiff  to  show  that  the  acts  of  the  defendant  were 
not  really  done  under  or  in  execution  of  the  writ,  but 
for  another  purpose,  under  another  claim,  and  that  the 
writ  and  the  proceedings  under  it  were  a  mere  colour 
and  contrivance  to  get  possession  of  the  goods ;  and 
that  what  the  writ  required,  viz.  to  cause  the  debt  for 
which  the  judgment  was  obtained  to  be  made,  was  never 
effected  or  attempted :  and  this  being  my  opinion,  it 
is  unnecessary  to  say  anything  upon  the  new  assignment! 
I  will  only  observe,  that  unless  the  plaintiff  proves 
more  trespasses  than  the  plea,  if  unanswered,  necessarily 
covers,  he  cannot  both  reply  to  the  plea  and  new  assign ; 
he  may  do  either,  not  both. 

Lord  Wynfard  : — Your  Lordships  must  feel  grateful 
to  the  Judges  for  the  trouble  they  have  taken  to 
examine  into  this  intricate  case.  It  is,  however,  only 
intricate  or  difficult  on  the  point  with  respect  to  the 
pleadings ;  for  with  regard  to  the  justice  of  the  case,  it 
is  impossible  that  any  man  who  has  filled  the  office  of 
Judge,  I  had  almost  said,  that  any  man  whatever,  could 
for  a  moment  doubt.  I  hope  that  after  a  short  time 
your  Lordships  will  not  be  troubled  with  more  of 
these  questions  upon  pleading ;  I  hope  that  the  bill  now 
passing  through  the  Legislature  will  be  adopted,  and 
that  the  Judges  will  be  enabled  to  prevent  in  future  the 
justice  of  the  case  from  being  defeated  by  any  aoiiden- 
tal  error  of  form  in  the  pleadings.     If  your  Lordships 
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were  to  reverse  this  judgment,  justice  would  be  defeated 
by  forn\al  objections,  arising  on  the  pleadings,  and  every 
one  must  lament  such  a  result.  One  of  the  learned 
Judges  has  said,  that  he  could  not  refer  to  the  state- 
ments in  the  bill  of  exceptions.  That  is  true ;  ques- 
tions are  put  by  your  Lordships  upon  the  law  of  the 
case,  and  the  learned  Judge  has  truly  stated  that  he 
could  not  say  whether  the  plaintiff  would  be  injured  or 
not,  for  the  Judges  are  not  supposed  to  be  informed 
of  the  particular  facts  of  the  case  on  which  their  opi- 
nions in  point  of  law  are  required  by  this  House.  Your 
Lordships  are  under  no  such  restriction  ;  you  may  look 
at  the  bill  of  exceptions,  and  there  you  will  see  enough 
to  convince  you  that  the  plaintiff  in  the  Court  below 
would  be  grievously  injured  if  he  was  not  held  entitled 
to  recover.  One  of  the  learned  Judges  has  spoken  of  the 
judgment  of  a  late  Chief  Justice  in  the  Court  below. 
My  Lords,  I  am  that  late  Chief  Justice ;  I  have  already 
delivered  a  judgment  in  this  case ;  and  I  now  state,  that 
if  the  opinions  of  a  majority  of  the  Judges  were  against 
me  at  this  moment,  I  should  do  what  on  other  occa- 
sions I  have  done,  I  should  advise  your  Lordships  to 
act  on  the.  opinion  of  the  majority  of  the  Judges  and 
against  mine.  .There  would  be  no  certainty  in  law  if 
that  course  was  not.  pursued.  But. I  am  happy  to  say, 
that  a  majority  of  the  Judges  concurred  with  the  opi- 
Yiion  I  formed  five  yeara  since,  in  the  Court  below. 
I  am  sorry  that  the  case  has  been  so  long  pei^ding,  and 
I  hope  that  that  evil  will  soon  be  remedied.  The  case 
has  been  decided  in  the  Court  of  Exchequer  Chamber 
by  eight  Judges  ;  only  one  of  that  eight  now  remains 
to  assist  your  Lordships ;  all  the  rest  have  either 
retired  from,  the  Bench  or  gone  to  receive  the  reward  ot 
their  virtuous  and  useful  lives.  The, case  was  in  the 
first  instance  tried  before  .Lord. Tenterden,    and   hi: 
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judgment  has  been  confirmed  by  eight  Judges  in  the 
Exchequer  Chamber,     Four  out  of  the  five  now  con- 
sulted by  your  Lordships  are  of  the  same  opinion,  and 
but  for  the  opposing  opinion  of  one  learned  Judge,  the 
judgment  of  thirteen  Judges  would  have  been  unanif 
mous.     For  that  one  learned  Judge  I  have  the  greatest 
possible  respect,  so  much  so  indeed,  that  if  this  was 
a  question  upon  the  merits  or  justice  of  the  case^  and 
that  that  learned  Judge  differed  as  he  now  does-  from 
the  rest  of  his  brethren,  I  should  not  make  the  recom-^ 
*inendation  which  I  am  about  to  make  to  your  Lord** 
ships.     His  Lordship  here  stated' the  facts  of  the  case, 
and  then  said  ;  In  my  opinion  there  has  been  a  dishonest 
and  fraudulent  attempt  on  the  part  of  the  defendants 
to  possess  themselves  of  these  goods,  and  this  attempt 
•has  besides  been  accompanied  by  an  abuse  of  the  pro* 
cess  of  a  court  of  justice.     If  the  goods  were  properly 
seized,  it  was  the  duty  of  the  sheriff  to  sell  them,  land 
:with  the  money  thus  raised  to  pay  the  sum  for  which 
the  levy  was  ordered.     Instead  of  that,  Hopley  and 
Lingham,  who  were  the  real  parties  (for  the  sheriff* 
acted  in  ignorance  of  the  facts  and  under  the  direction  of 
these  persons)  conducted  themselves  as  if.  they  were  the 
proprietors  of  the  goods,  and  one  of  them  swore  that  he 
was  the  importer.     That  is  not  dealing  with  the  goods 
as  the  law  would  have  dealt  with  them,  and  it  is  clear 
throughout  that  the  only  object  in  making  u^  of  the  pro- 
tcess  of  the  law  on  this  occasion,  has  been,  to  enable  the 
-defendants  to  cheat  the  plaintiff*.     It  is  not  possiblel;hat 
•any  man  can  doubt  what  is  the  justice  of  the  case.  The 
-plaintiff  then  is  entitled  to  a  verdict  if  there  is  no  rule  of 
Jaw  against  him,,  and  this  brings  me  to  consider  the 
legal    difficulties  of  the  case*      This  is  an  action  of 
trespass,  in  which  the  plaintiff  states  that  the  defend- 
ants entered  his  ship  and.  unlawfully  took -This  goods. 


1833. 

Lucas 
and  others 

V. 
.N0CK£LL$. 
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The  defendants  admit  that  they  have  taken  the  goods, 
but  they  say  that  it  was  under  an  execution  against  a 
person  of  the  name  of  Thornton,  to  whom  the  goods 
belonged.  But  Thornton  had  assigned  his  possessory 
right  in  these  goods  to  the  defendants,  in  consideration 
of  the  defendants  paying  freight  for  them ;  they,  how- 
ever,  think  proper  to  treat  them  as  the  goods  of  Thorn* 
ton,  and  they  go  on  to  allege,  as  a  justification  of  the 
trespass,  these  important  facts :  [The  noble  Lord  here 
stated  the  allegations  of  the  return  of  the  writ,  the 
seizure,  and  sale  of  the  goods,  &c.]  Tlie  plaintiff 
states,  in  reply,  that  the  defendants  committed  the 
trespass  in  the  introductory  part  of  the  plea  mentioned, 
without  the  cause  alleged,  &c.  The  fact  is,  that  the 
defendants  sold  the  goods  on  their  own  account,  and 
the  sheriff  received  instructions  from  them,  that  if  the 
goods  did  not  fetch  a  certain  sum,  persons  whom  they 
mentioned  were  to  bid  for  and  buy  them  in.  The  chief 
difficulty  here  is,  whether  the  mrtute  cujus  is  traversaUe^ 
That  question  has  been  well  explained  in  the  cases 
cited.  If  the  virtute  cujtis  nises  a  mere  inference  of 
law,  it  is  not  traversable.  That  is  a  rule  of  good  sense. 
But  if  under .  this  form  of  words  a  question  of  fact  is 
raised,  that  question  can  only  be  tried  by  those  who,  by 
the  Constitution,  are  judges  of  the  fact— by  a  Jury.  The 
defendants  say,  that  they  were  entitled  to  take  these 
goods  under  the  writ,  and  that  ail  they  did  was  done 
under  the  writ.  It  is  true  that  they  entered  the  ship 
by  virtue  of  the  writ,  but  they  did  not  do  all  the  other 
things  by  the  same  authority.  The  learned  Judge  to 
whom  I  have  before  referred  has  said,  that  what  was  done 
afterwards  is  not  now  in  question  upon  these  pleadings. 
I  confess,  my  Ix)rds,  that  I  have  my  doubts  upon  that 
point.  The  sheriff  had  not  done  his  duty  when  he  had 
merely  seized  the  goods.   His  duty  required  him  to  sell 
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them  and  to  delurer  oirer  the  money  to  the  party  at  whose  1 833. 
suit  the  writ  issued.  It  was  necessary  for  him,  if  he  jus-  "i]^^ 
tified  under  the  writ,  to  show  that  he  had  not  partly,  but  and  others 
wholly,  done  his  duty  under  that  writ.  The  defend-  Nockells. 
ants  have  themselves  put  the  plea,  raising  that  question 
of  fact  upon  the  record,  and  they  have  no  right  to 
objedt  to  the  other  party  showing  whether  that  plea  is 
true  or  not.  The  cases  in  1 2  Modem  and  in  the 
Term  Reports  warrant  this  doctrine.  I  fully  subscribe 
to  those  cases.  If  a  man  has  a  writ  which  affords  him 
a  complete  justification  for  all  that  has  been  done^ 
though  he  has  not  done  it  widi  the  view  of  obeying  the 
exigency  of  the  writ,  yet  having  that  authority,  his  jus-* 
tification '  is  made  out.  iSuppose  one  man  knew  that 
another  had  committed  felony,  and  should,  for  private 
reasons^  indict  that  other ;  though  his  motives  in  doing 
so  might  be  most  malicious,  he  would  be  justified  if  he 
proceeded  exactly  according  to  the  forms  of  law.  la 
all  the  cases  where  the  writ  which  the  party  has  had, 
has  been  a  justification  for  all  that  he  has  done,  he  has 
followed  it  exactly.  If  therefore,  the  sheriff  was  com-< 
pletely  justified  by  the  writ  in  all  that  he  has  done  in 
this  case,  I  should,  though  I  might  lament  it,  advise 
your  Lordships  to  set  aside  the  judgment.  But  he  is 
not  so  justified.  The  writ  told  him  to  enter  and  selU 
Did  he?  No,  he  seized  the  goods  and  handed  them 
over  to  the  party  at  whose  suit  the  writ  issued.  Taking, 
as  I  do,  this  view  of  the  case,  it  wV)uld  be  a  waste  of  your 
Lordships'  time  for  me  to  go  further  in  criticising  all 
the  cases  that  have  been  quoted.  If  your  Lordships 
concur  with  me,  you  will  affirm  the  judgment  of  the 
Court  below. 

The  next  question  is,  whether  your  Lordships  will  add 
anything  on  the  subject  of  costs.  -  If  it  were  possible 
that  you  could  approve  of  the  conduct  of  the  parties  in 


494 


CASES  IN  THE  HOUSE  OF  LORDS 


1833. 

Lucas 
and  others 

V. 
NOCKCLIX 


swearing  that  this  was  their  property,  when  they  had 
seized  it  as  the  property  of  another ;  if  it  were  possible 
that  you  could  approve  of  any  merchants  attempting  to 
get  property  by  cheating  otliers  (I  can  use  no  softer 
term)  out  of  goods,  which,  though  they  might  be  of 
trifling  value  in  .  New  South  Wales,  were  not  so  in 
England ;  I  say,  if  it  were  possible  that  any  noble  Lord 
could  approve  of  such  conduct,  I  should  say  nothing 
about  the  costs-  But  I  know  that  none  of  your  Lord- 
ships can  do  so.  The  country  is  indebted  for  the  state 
in  which  its  commerce  is»  to  the  confidence  reposed  in 
the  integrity  of  British  merchants.  That  commerce 
would  be  no  longer  what  it  is,  if  that  confidence 
were  impaired.  I  submit  that  it  is  fit,  therefore, 
that  in  all  the  cases  in  which  conduct  appears  to  have 
been '  observed  that  4s  likely  to  have  the  eSkcL  of 
making  men  withdraw  that  confidence^  yout  Lord^ 
ships  should  mark  your  disapprobation  of  it.  I  say 
again,  that  if  my  learned  brother  Parke  doubted 
upon  the  justice  of  the  case  instead  of  merely  doubting 
upon  the  law,  I  should  not  ask  your  Lordships  to  do 
what  I  now  propose.  But  he  does  not ;  and  standing, 
therefore,  as  I  do,  upon  the  authority  of  Lord  Tenter- 
den,  one  of  the  most  learned  Judges  that  ever  sat  in 
a  court  of  justice,  and  one  whose  love  of  strict  and 
impartial  justice  was  combined  with  a  temper  in  its 
administration  that  no  man  ever  exceeded ;  I  say, 
standing  upon  his  autRority  and  on  that  of  seven  of  the 
Judges  of  the  Court  of  Exchequer  Chamber,  and  of 
four  of  those  who  have  now  delivered  their  opinions  to 
your  Lordships,  I  think  I  may  safely  recommend  you 
to  affirm  this  judgment,  with  200  /.  costs.  . 


Judgment  affirmed  accordingly. 


1833. 

June  17, 18 ; 
27. 
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APPEAL, 

FROM  THE  COURT  OF  CHANCERY. 

William  Nicol Appellant. 

Sir  Robert  Williams  Vaughan,  Bart!  ^  /    ,      ''"a?  ^ 

,    .1  *  \ Respondents.      Aug 

and  others  -- J       ^  * — . 

IN  a  suit  for  administration  of  assets  of  obligors  in  a  com-  Bond, 
mon  money  bond,  the  Master,  under  an  order  of  reference  .  ^jft- 
made  by  consent,  enabling  him  to  inquire  into  the  con-  ^^^^^^ 
sideration  and  all  the  circumstances  relative  to  the  bond,  2^ev  Suit. 
reported  that  it  was  a  voluntary  bond,  given  as  a  bounty 
to  the  obligee.  The  representatives  of  the  obligors,  and 
the  obligee,  took  exceptions  to  the  report;  the  former 
alleging  that  it  was  a  bond  of  indemnity/ the  obligee 
claiming  it  partly  for  money  advanced,  and  partly  for 
services  performed.  The  Court  below  refused  leave  to 
withdraw  the  obligee's  exceptions,  and  directed  issues  to 
try  whether  the  bond  was  given  for  money  and  services, 
or  as  a  gift,  or  for  indemnity.  This  House  on  appeal 
reversed  that  order,  and  remitted  the  case  to  the  (Jourt 
below  to  decide  these  questions  on  the  evidence  before 
it.  The  Court  below  decided  accordingly  upon  a  new 
bearing,  and  declared  the  bond  to  be  partly  for  counter- 
security,  partly  as  gift  for  services.  This  House,  upon 
appeal,  reversed  that  decision  also,  and  ordered  the  Master'^ 
report  to  be  confirmed.  The  Court  below  subsequently, 
upon  the  hearing  of  counter-petitions,  one  presented  by 
the  representative  of  the  obligee,  praying  payment  of  the 
bond  and  interest,  the  other  by  the  representative  of 
the  obligors,  praying  for  leave  to  institute  a  new  suit  to 
impeach  the  bond,  on  the  ground  that  a  gift  from  a  prin- 
cipal to  an  agent  was  invalid  in  equity^  decreed  for  such 
suit,  and  granted  an  injunctioi?  apramst  any  proceedings  on 
the  bond  in  the  mean  time.  This  House,  upon  app(!al,  re- 
versed that  decree,  holding  that,  as  the  respondent  omitted 
to  take  advantage  of  any  of  the  opportunities  of  raising  that 
objection  to  the  bond  in  the  preceding  inquiries,  it  was  noi 
now  competent  for  him  to  harass  the  other  party  by  a  new 
suit^  in  which  no  new  evidence  could  be  produced. 

1  HI?  is  the  third  appeal  to  this  House  between  the 
same  parties,  from  several  successive  decrees  of  the 
Master  of  the  Rolls,  respecting  the  consideration  of  a 
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1833.       bond,  bearing  date  the  15th  day  of  July  1815,  in  which 
^^^^^        Lady  Essex  Ker  and  Lady  Mary  Ker  became  jointly 
^-  and  severally  bound  to  Mr.  George  Nicol,  of    Pall 

and  utherb.  IVlall,  bookseller,  in  the  penal  sum  of  24,000  /.  condi- 
tioned for  securing  the  payment  of  12,000/.,  with 
lawful  interest.  The  Appellant  is  the  son  and  legal 
personal  representative  of  the  obligee,  who  died  in  the 
early  part  of  these  proceedings.  The  Respondent,  Sir 
R.  W.  Vaughan,  is  the  surviving  trustee  and  executor 
of  the  will  of  Lady  Essex  Ker,  who  on  the  death  of 
Lady  Mary  her  sister,  intestate,  in  1818,  was  left  her 
heiress-at-law  and  sole  next  of  kin,  and  also,  by  obtain- 
ing letters  of  administration  of  her  estate  and  effects, 
became  her  legal  personal  representative,  and  died  in 
1819.  Of  the  other  Respondents,  some  are  the  co- 
heirs at  law  of  Lady  Essex  Ker,  some  her  l^atees  or 
their  representatives,  and  all  are  parties  to  suits  insti- 
tuted in  the  Court  of  Chancery  in  England,  for  the 
purpose  of  establishing  her  will  and  the  respective 
claims  of  the  parties  to  the  real  and  personal  property 
left  by  the  Ladies  Ker.  There  were  also  suits  instituted 
between  some  of  the  parties  in  the  Courts  in  Scotland, 
and  in  one  of  them  Mr.  Nicol  obtained  a  decree  on 
his  bond,  and  a  sum  of  money  sufficient  to  answer  the 
same  was  deposited  in  the  Royal  Bank  of  Scotland. 
The  proceedings  in  those  suits,  and  the  circumstances 
relating  to  the  bond,  are  stated  in  the  report  of  the 
first  appeal  (2  Dow  &  Clark,  420),  together  with  the 
judgment  of  this  House,  by  which  so  much  of  an  order 
of  the  Master  of  the  Rolls,  as  directed  issues  to  be 
tried  to  ascertain  the  nature  of  the  consideration  of  the 
said  bond,  was  reversed,  with  directions  to  remit  the 
matter  to  his  Honor  to  deal  with  it  upon  the  evidence 
before  him,  instead  of  sending  it  to  a  jury  Qa). 

(a)  2  Dow  &  Clark,  428,  429. 
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In  pursuance  of  those  directions,  the  matter  was 
again  brought  before  the  Master  of  the  Rolls,  and  his 
Honor,  by  an  order  bearing  date  the  2d  of  December 
1831,  declared  that  the  bond  was  intended,  to  the 
extent  of  10,000/.,  as  a  counter-security  to  Mr.  Nicol, 
in  respect  of  his  joining  the  Ladies  Ker,  as  a  surety  in 
a  bond  -to  Messrs^  Coutts  &  Co.,  their  bankers,  for 
10,000/.;  and  that  to  the  extent  of  2,000/.  it  was  in- 
tended as  a  voluntary  gift  or  bounty  to  Mr.  Nicol. 

That  decision  became  the  subject  of  another  appeal 
to  this  House  (&),  which  was  heard  in  July  1832,  when 
their  Lordships  were  pleased  to  adjudge,  amongst  other 
things,  that  so  much  of  his  Honor's  order  then  appealed 
from,  as  declared  the  bond  for  12,000  /.  to  have  been 
intended,  to  the  extent  of  10,000/.,  as  a  counter-security 
to  Mr.  Nicol  for  his  joint  engagement  with  the  Ladies 
Ker  to  the  Messrs.  Coutts,  be  reversed ;  and  that  the 
Master's  report  of  the  date  of  the  21st  March  1828,  by 
which  he  had  found  that  the  bond  was  not  a  bond  of 
indemnity,  but  a  voluntary  bond,  given  to  Mr.  Nicol  as 
a  bounty,  be  absolutely  confirmed  (c). 


1833. 
Nicol 

V. 

Vaughav 
and  others. 


(i)  Vide  supra,  p.  49. 

(c)  The  Master,  in  that  report,  after  setting  forth  the  titles  of  the 
causes,  and  two  successives  orders  of  reference  to  him — by  the  lat« 
ter  of  which  he  was  to  be  at  liberty  to  inquire  into  the  considera- 
tion and  all  the  circumstances  relating  to  the  bond,  and  the  plain- 
tiff. Sir  R.  W.  Vaughan,  was  to  be  held  at  liberty  to  examine  George 
Nicol  upon  interrogatories,  and  both  of  them  were  to  be  at  liberty  to 
examine  any  of  the  other  parties  in  these  causes,  or  witnesses,  ifne« 
cessary,  relative  to  the  said  bond,  and  the  said  George  Nicol  was  to 
be  at  liberty  to  exhibit  interrogatories  for  his  own  examination^ — ^pro- 
ceeds to  the  following  effect :  '<  I  have  been  attended  by  the  respec- 
*^  tive  solicitors  for  all  parties,  and  the  said  George  Nicol  hath  laid 
'^  before  me  an  answer  and  examination  to  interrogatories,  allowed  by 
**  me,  exhibited  by  the  said  plaintiff,  whereby  he  states  that  the  ex- 
<*  hibit  B.  (being  the  bond  in  question)  was  prepared  immediately,  or 
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1833.  The  Appellant,   and  the  Respondent,  Sir  R.   W» 

"rp     '      Vaughan,  subsequently .  presented  counter-petitions  to 

V.         the  Master  of  the  Rolls,  respectively  entitled  in  the 

Vauohan 

"  very  shortly,  before  the  day  on  which  it  bears  date,  by  Messrs. 
**  Blagrave  &  Walter,  solicitors,  who  were  the  solicitors  of  the  exami- 
<*  nant,  and  that  the  examinant  employed  the  said  Messrs.  BlagraTC 
'*  &  Walter  to  prepare  the  same,  and  he  is  not  aware  that  suchsoli- 
•*  citors  had  ever  been  employed  by  Lady  Mary  Kerand  Lady  Essex 
"  Ker,  and  he  believes  that  they  never  had  been  employed  by  the 
*'  said  ladies,  or  either  of  them.     And  the  examinant  states,  that 
'*  he  had  for  a  long  period,  commencing  from  the  death  of  John, 
'<  late  Duke  of  Roxburgh,  the  brother  of  the  said  ladies,  in  the 
year  1804,  up  to  the  date  of  the  said  bond,  incurred  much  trouble 
and  loss  of    time  and  considerable  expense  in  the  service  and 
<'  affairs  of  the  said  ladies,  at  their  request  and  with  their  appro- 
**  bation,  and  had  advanced  and  paid  out  of  his  own  money  various 
'*  large  sums  of  money  from  time  to  time  to  them,  or  for  their  use, 
<*  and  with  their  knowledge,  which  had  never  been  repaid;  and 
'*  that  no  account  was  rendered  by  him  to  the  said  ladies  of  such 
'<  expenses  and  sums ;  and  with  regard  to  some  of  his  advances  in 
*^  money,  memorandums  or  vouchers  were  taken  by  him  at  the  time, 
*<  but  he  kept  no  regular  accounts  with  the  said  ladies  at  any 
**  time,  and  at  the  period  of  the  execution  of  the  said  bond  the 
'<  whole  of  the  memorandums  and  vouchers  which  he  held  for  ad- 
^'  vances  of  money  to  the  said  ladies,  were  cancelled  and  destroyed 
"  in  their  presence,  and  no  memorandum  or  voucher  of  any  paj- 
<'  nient  has  been  preserved  by  him  ;  and  the  said  examinant  states 
**  that  the  said  ladies  intended  by  the  said  bond  to  remunerate  the 
"  examinant  for  his  said  services,  expenses,  payments  and  advances, 
*'  and  to  satisfy  the  debt  of  gratitude  which  they  conceived  them- 
"  to  have  incurred  to  the  examinant,  as  well  as  the  desire  which 
'<  they  entertained  of  manifesting  their  friendship   towards  him* 
*<  And  the  examinant  states,  that  the  consideration  given  by  him  for 
**  the  said  bond,  consisted  of  such  payments  and  advances  of  money 
*<  and  services,  so  far  as  such  payments  and  advances  of  money  and 
<'  services  amount  in  law  to  a  consideration.     And  he  believes  that 
'<  the  said  bond  was  given  to  him  for  such  reasons,  and  no  other; 
**  and   that  the  same  was,   so  far  as  appears  from   what  he  has 
"  herein  deposed,  given  to  the   examinant  as  a  voluntary  bond, 
"  and  so  far  as  appears  from  what  he  has  herein  deposed,  given  to 
**  him  in  satisfaction  of  such  existing  debt  as  aforesaid.     And  the 
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causes  pending  in  the  Court  of  Chancery  between  the         i833. 
Respondents.     The  Appellant's  petition  prayed,  that  it        ^^ 
might  be  referred  to  the  Master  to  compute  what  was  v. 

Vaugiian 
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examinant  states,  that  previous  to  the  preparation  of  the  said 
*^  bond,  the  same  was  frequently  mentioned  in  conversation  between 
the  examinant  and  the  Ladies  Mary  and  Essex  Ker,  and  that 
both  the  said  ladies  repeatedly  desired  and  requested  the  ex- 
**  aminant  to   get  the  said  bond  prepared,  and  that  Lady  Mary 
**  Ker,  in  the  presence  of  Lady  Essex  Ker  and  of  the  examinant, 
**  proposed  and  fixed  the  sum,  viz.  12,000/.,  for  which  the  said 
**  bond  should  be  given,  and  that  such  sum  was  approved  by  Lady 
**  Essex  Ker.     And  the  examinant  states,  that  the  obligations,  both 
**  pecuniary  and  otherwise,  under  which  the  said  ladies  lay  to  the 
**  examinant,  and  their  friendship,  and  the  friendship  of  the  said  late 
**  Duke  of  Roxburgh  for  the  examinant,  were  frequently  mentioned 
<^  in  several  conversations  as  the  motives  and  reasons  for  their 
**  giving  the  said  bond.     And  that  such  conversations  did  not,  to 
**  the  recollection  of  the  examinant,  pass  in  the  presence  of  any 
**  person  other  than  the  examinant  and  the  said  two  ladies,  and  he 
says  he  cannot  more  fully  state  the  particulars  of  such  conver- 
sations or  when  tlie  same  passed,  and  that,  in  fact,  at  the  date  of 
**  the  said  bond,  money  to  a  considerable  amount,  though  far  short 
'<  of  12,000/.,  was  due  from  the  said  ladies  to  the  examinant;  for 
**  from  the  death  of  the  late  Duke  of  Roxburgh  to  the  time  of  the 
*^  execution  of  the  said  bond,  when  the  said  ladies  were  in  want  of 
**  money,  they  applied  personally,  or  sent  to  the  examinant  for  the 
**  same,  and  he  has  from  time  to  time  advanced  what  was  needed 
**  by  them,  and  such  advances  were  sometimes  made  to  the  said 
**  ladies,  or  one  of  them,  personally,  and  sometimes  to  other  per- 
<'  sons  whose  names  the  examinant  cannot  remember,  on  their  be- 
**  half;  and  he  states  that  he  does  not  remember  to  which  of  the 
**  said  ladies  any  of  such  advances  was  actually  made,  but   the 
**  examinant  always  considered  that  his  transactions  with   them 
«  regarded  them  both  equally.     And  the  examinant  states,  that  on 
**  several  occasions  he  did  receive  from  the  said  ladies,  or  one  of 
"  them,  memorandums  and  vouchers  in  writing  for  payments  and 
**  advances  made  to  them  ;  and  that  from  time  to  time  he  received 
**  monies  from  them,  or  on  their  account,  which  were  partly  re- 
<<  tained  or  applied  by  him  towards  repayment  of  what  had  so  be* 
"  come  due  to  him,  but  unquestionably  not  so  as  ever  to  extinguish 
'<  the  debt  due  to  the  examinant,  although  the  account  between' 
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due  for  interest  on  the  bond,  and  that  the  same, 
together  with  the  prmcipal  sum  of  12,000  /.  secured  by 
it,  might  be  paid  to  him  by  the  said  Respondent,  or  that 

*<  them,  if  attempted  to  be  taken,  must  have  been  involved  in  great 
^  difficulty  and  obscurity.  And  the  examinant  says  be  is  wholly 
*'  unable  to  state  what  was  the  sum  due  to  him  from  die  8ai4  ladies 
**  at  the  date  of  the  bond,  or  state  further  than  he  has  herein  stated 
the  particularrs  of  such  debt*  or  when  advanced,  or  to  whom  or 
on  what  account,  or  in  whose  presence  each  such  sum  had  been 
paid ;  and  he  says,  that  for  payments  made  to  other  persons,  be 
frequently  took  receipts,  not  however,  that  he  is  aware,  express- 
ing that  the  same  payments  had  been  made  by  him  out  of  his 
own  money.  And  the  said  examinant  states,  that  he  has  in  bis 
possession  various  receipts  for  money  paid  on  account  of  the 
*'  said  ladies,  but  he  is  unable  to  distinguish  which  of  such  receipts 
*<  are  for  sums  in  which  the  said  ladies  stood  indebted  to  him 
at  the  date  of  the  said  bond.  And  he  had  frequently,  as  be 
believes,  though  he  does  not  remember  the  particulars,,  made 
applications  to  the  said  ladies  for  money,  in  consequence  of  the 
**  advances  which  he  had  made  for  them,  but,  except  as  by  the  ex- 
**  amination  and  by  letters  appears,  he  is  wholly  inci^ble  to  set 
**  forth  what  claim  or  demand,  in  respect  of  such  debt  as  aforesaid, 
'*  he  had  ever  made  against  the  said  ladies,  or  either  of  them;  and 
**  he  says,  that  he  from  time  to  time  stated  to  the  said  ladies  that 
he  had  demands  upon  them  in  respect  of  loans  and  advances  of 
money,  but  not  in  respect  of  his  services  to  them.  And  he 
states  that  he  had  performed  such  services  from  motives  of 
friendship  and  regard,  and  never  in  any  manner  made  aoj 
**  charge  for  such  services  and  never  expressed  to  either  of  them 
any  expectation  that  they  were  to  pay  him  for  such  services. 
And  the  examinant  states  that  the  said  ladies  did  frequently  pre- 
vious to  the  preparation  of  the  bond,  speak  to  the  examinant,  (bat 
not  in  the  presence  of  any  other  person  Uiat  he  remembers),  on 
the  subject  of  there  being  money,  on  account  of  the  advance 
and  payments  aforesaid,  due  from  them  to  him,  and  they  did 
express  their  sense  of  the  obligation  they  were  under  to  the 
examinant,  as  well  for  the  said  advances  of  money,  as  for  the 
services  he  had  rendered  them,  and  expressed  a  desire  to  remu- 
nerate him.  And  the  examinant  states"  that  he  was  in  the 
**  habit  of  acting  as  agent  for  the  said  ladies,  so  far  as  transacting 
various  matlers  of  business  for  them  from  friendship  and  at  their 
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the  Appellant  might  be  declared  entitled  to  receive  the        i833. 
same  out  of  monies  set  apart  by  order  of  the  Court       ^nicoT 
of  Session  in  Scotland,  in  the  suit  instituted  there,  to  ^• 

Vaughan 


^*  request,  and  gratuitously,  and  not  as  manager  for  them ;  and  he 
**  suth  that  he  was  in  the  hahit  of  receiving  as  well  as  paying 
**  monies  on  their  account,  and  that  all  the  sums  borrowed  for 
**  their  use  for  many  years  passed  through  his  hands ;  and  he  states 
**  that  the  reason  why  no  account  was  made  out  or  delivered  or 
**  required,  was,  as  he  believes,  that  the  said  ladies  were  satisfied 
^  they  were  indebted  to  the  examinant,  but  by  no  means  intended 
**  to  limit  the  amount  of  their  bond  by  the  amount  of  such  debt, 
**  the  existence  of  which  constituted  but  one  of  the  reasons  for 
**  giving  the  said  bond ;  and  he  is  wholly  unable  to  set  forth  how 
**  much  was  considered  as  a  gift  and  how  much  as  the  satisfac- 
'*  tion  of  a  debt,  because  the  proportions  were  not  ascertained ;  and 
**  the  examinant  says  that  the  said  bond  was  at  first  proposed  by 
^'  the  said  ladies,  or  one  of  them,  to  be  given  for  the  sum  of 
**  10,000  /.,  and  that  the  examinant  offered  no  objection  thereto ; 
«'  and  that  Lady  Mary  Ker,  not  on  the  basis  of  any  calculation, 
^*  but  of  her  free  will,  insisted  that  it  should  be  for  12,000/.,  which 
**  was  consented  to  by  Lady  Essex  Ker.  And  the  examinant  says 
**  that  no  person  except  the  examinant  was  consulted  by  the  said 
**  ladies,  to  the  best  of  his  belief,  respecting  the  said  bond,  previ- 
^  Ottsly  to  the  execution  thereof;  and  the  reason  was,  that  they 
'<  had  no  solicitor  whom  they  consulted  about  any  of  their  affairs, 
^*  except  that  they  sometimes  consulted  Daniel  Moore,  esq.  about 
**  some  matters  relating  to  their  brother's  will,  and  being  of  very 
<<  retired  habits,  they  seldom  saw  any  person  out  of  their  own  family 
**  except  the  examinant.  And  the  examinant  says  that  he  never 
«*  advised  tliem  to  consult  their  solicitors  (not  understanding  them 
**  to  have  any)  or  any  other  person  with  respect  to  the  said  bond, 
**  and  that  the  propriety  of  taking  any  such  steps  never  occurred  to  his 
**  mind,  and  if  it  had  he  should  have  had  no  objection  whatever  so  to 
**  do.  And  the  examinant  says,  that  sometime  before  the  bond  was 
**  signed,  the  said  ladies,  or  one  of  them,  in  urging  him  to  accept 
**  said  bond,  stated  it  would  be  paid  at  some  time ;  and  he  says 
**  that  there  was  no  arrangement  or  agreement,  nor  understanding 
**  between  the  said  ladies,' or  either  of  them,  and  the  examinant,  that 
•*  he  should  not  call  for  the  principal  upon  the  said  bond,  or  the  in. 
"  terest  thereof,  during  their  lives  ;  but  the  examinant  spontaneously 
"  mentioned  to  them,  on  the  occasion  of  their  executing  the  bond, 
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cover  the  amount  due  for  principal,  interest  and  costs 
of  the  said  bond.  The  Respondent's  petition  prayed, 
that  he  might  be  authorized  to  institute  a  suit  m  the 

**  that  he  should  not  ask  them  to  pay  any  interest  during  their  lives ; 
**  and  the  examinant  says,  that  independently  of  the  said  promise, 
^'  the  nature  of  the  friendship  between  him  and  the  said  ladies,  pre* 
'*  eluded,  as  he  believes,  the  thought  of  their  being  personally  sued 
<'  or  arrested  by  the  examinant,  or  being  called  upon  for  the  pay- 
**  ment  of  the  principal  and  interest  of  the  said  bond,  before  the 
^  means  of  such  payment  should  come  to  thehi.  And  the  exami* 
**  nant  says,  that  he  does  not  recollect  that  he  ever  explained  to 
''  them,  or  either  of  them,  the  effect  of  the  said  bond,  or  that  they 
^*  mif^ht  be  sued  and  arrested  upon  it ;  but  that  unquestionably  they 
understood  the  nature  and  effect  of  it,  and  they  needed  no  ex- 
planation thereof;  and  he  says  that  the  said  ladies,  or  either  of 
**  them,  to  the  best  of  the  examinant's  remembrance  and  belief 
^'  never  said  or  expressed  anything  relative  to  the  said  bond  after 
**  the  same  had  been  given,  except  that  they  did  both,  as  be  re- 
collects, express  themselves  happy  and  relieved  of  having,  so  far 
as  lay  in  their  power,  rewarded  his  long  and  faithful  services, 
or  to  that  efiPect.  And  the  examinant  says,  that  the  only  reason, 
^'  as  he  believes,  of  the  same  bond  being  dated  and  executed  on 
V  the  same  day  with  the  bond  to  Mr.  Coutts  for  10,000/.  in  the 
**  said  interrogatories  mentioned,  was  that  the  said  ladies  did  not 
**  easily  bring  themselves  to  do  any  matters  of  business,  and  there* 
**  fore  it  was  deemed  expedient  to  have  both  bonds  settled  at  the 
<'  same  time.  And  the  examinant  says,  that  he  was  present  at 
'*  the  execution  of  the  bond,  in  which  he  is  the  obligee,  and  that 
**  the  same  was  executed  on  the  day  of  the  date  thereof,  at  the 
house  of  Lady  Essex  Ker,  and  that  the  parties  present  were  the 
said  Ladies  Mary  and  Essex  Ker,  and  the  examinant,  and  William 
Butler,  the  attesting  witness  to  the  execution  of  the  said  bond, 
<*  who  was  at  that  time  in  the  service  of  Lady  Essex  Ker,  and  is 
since  dead ;  and  the  examinant  says  he  believes  that  there  were 
other  persons  residing  with  the  said  ladies  in  the  capacity  of 
servants,  at  the  time  when  the  said  bond  was  executed ;  and  he 
^<  believes  that  no  person  was  residing  with  the  said  ladies  of 
a  higher  station  than  that  of  a  menial  servant,  or  in  whom  they 
placed  any  confidence,  or  were  in  the  habit  of  imparting  their 
aBairs  to.  And  the  examinant  says  that  it  was  not  the  object, 
nor  a  part  of  the  object,  of  the  said  ladies  in  giving  him  the  bond, 
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Court  of  Chancery,  for  the  purpose  of  impeaching  the  1833. 
validity  of  the  bond,  so  in  efiPect  declared  by  this  House  ^^^^ 
to  be  a  gift  without  consideration ;  (upon  the  ground,  v. 
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to  indemnify  him  against  the  pajnnent  of  the  bond  to  the  said 
**  Mr.  Coutts,  in  which  the  examinant  had  joined  with  them  as 
**  a  surety, .  or  against  any  sums  which  the  examinant  might  there- 
**  after  advance  for  their  use.  And  the  examinant  says,  that  he 
had  no  indemnity  against  his  liability  upon  the  said  bond ;  and 
he  says  that  being  aware  that  the  said  ladies  were  entitled  to 
a  large  property^  although  not  of  considerable  immediate  income, 
he  did  not  conceive  he  stood  in  need  of  any  ^uch  indemnity. 
^*  And  he  says  that  out  of  the  sum  of  10,000^  which  was  secured 
**  by  the  said  bond  to  Mr.  Coutts,  the  prior  bonds,  in  which  the 
**  examinant  had  been  surety  for  the  said  ladies,  were  discharged, 
**  and  that  the  examinant  was  not,  to  the  best  of  his  recollection 
and  belief,  at  that  time  liable  for  the  said  ladies  on  any  other 
accounts,  and  accordingly  he  says  that  the  amount  of  his  liability 
**  for  the  said  ladies  at  the  time  when  the  bond  for  12,000/.  was 
^*  given,  was  the  sum  of  10,000/.  secured  by  Mr.  Coutts'  said 
bond  of  even  date  therewith.  And  the  said  examinant  says  that 
he  kept  the  said  bond  for  12,000/.  in  his  own  custody  from  the 
**  time  when  the  same  was  placed  in  his  hands  till  on  or  about  the 
**  30th  of  December  1819,  when  he  lodged  it  with  the  house  of 
"  Coutts  &  Co.  as  a  security  for  the  sum  of  3,000/.  then  advanced 
**  and  lent  to  him  by  Mr.  Coutts ;  that  beyond  all  doubt  the  said 
*'  ladies  understood  by  the  effect  of  the  said  arrangement  they  were 
*'  to  pay  both  sums,  and  he  knows  that  such  was  their  understanding, 
**•  because  the  bond  for  10,000/.  was  given  by  them  for  money 
^  advanced  for  them,  and  the  examinant  joining  therein  was  con- 
*^  sidered  as  a  matter  of  form,  and  for  Mr.  Coutts*  satisfaction ; 
**  but  the  bond  for  12,000/.  was  given  by  them  upon  their  own 
*^  proposal  to  secure  to  the  examinant  the  sum  of  1 2,000  /.  and 
**  interest,  for  the  examinant's  own  use  and  benefit  as  aforesaid.'* 

After  setting  forth  the  further  examination  of  Mr.  Nicol,  and 
several  letters  from  him  to  the  Ladies  Ker,  put  in  by  the  respondent, 
to  show  Mr.  Nicol  was  nut  in  a  condition  to  advance  any  money 
of  his  own  at  any  time,  and  in  two  of  which,  of  dates  prior  to  the 
date  of  the  bond,  Mr.  Nicol  writes,  that  **  he  dare  not  look  near 
"  Mr.  Coutts,'*  and  that,  "  he  had  for  several  montlis  studiously 
^^  avoided  him,  for  not  having  followed  his  advice  in  taking  a 
**  counter-security,**  the  Master  concludes  thus  :  **  And  I  find  that 
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1833.       that  if  a  gift,  its  validity  was  questionable,  on  the  prin- 
"^^^^     ciples  of  Courts  of  Equity,  applicable  to  parties  stand- 
V-         ing  in  the  relation  of  principal  and  agent) ;  and  that  the 
and  others,    sum  Set  apart  by  the  Court  of  Session  be  secured  to 
abide  the  event  of  the  proposed  suit ;  or,  as  an  alterna- 
tive, that  the  Appellant  might  be  restrained  l^y  a  per- 
petual injunction  from   taking  out  execution  on  the 
bond,  or  putting  the  same  in  suit. 

Both  these  petitions  were  brouglit  on  for  hearing  be- 
fore  the  Master  of  the  Rolls  (d) ;  and  his  Honor,  by 
an  order  made  on  the  14th  of  February  1833,  directed 
that  the  Respondent,  Sir  R.  W.  Vaughan,  should  be 
at  liberty  to  institute  a  suit  in  the  Court  of  Chancery 
for  the  purpose  of  questioning  the  validity  of  the  bond, 
taking  it  to  be  a  bond  intended  as  a  bounty  or  gift  to 
Mr.  G.  Nicol,  in  pursuance  of  the  judgment  of  the 
House  of  Lords ;  and  that  the  Appellant,  as  the  ad- 
ministrator of  the  obligee,  should  be  restrained  by 
injunction  from  receiving,  out  of  the  sum  set  apart  by 
the  Court  of  Session,  the  amount  claimed  to  be  due  on 
the  said  bond. 

Against  this  order  the  Appellant  now  appealed  to 
this  House. 


*'  the  said  Lady  Essex  Ker,  by  her  last  will  and  testament,  bearing 
date  the  last  day  of  September  1819,  gave  and  bequeathed  to 
the  said  George  Nicol  the  sum  of  2,000/.  in  the  following  words; 
**  *  To  my  friend  George  Nicol,  for  his  services,  I  leave  2,000/.' 
<*  And  upon  consideration  of  the  said  examination,  the  said  letters, 
'^  and  the  several  circumstances  hereinbefore  stated,  I  am  of  opinion 
'<  that  the  said  bond  under  the  hand  and  seals  of  the  Right  hoc. 
**  Lady  Essex  and  Lady  Mary  Ker,  was  not  a  bond  of  indemnity, 
'<  but  was  a  voluntary  bond  given  to  the  said  Geoi^e  Nicol  ai 
^*  a  bounty  by  the  said  Ladies  Essex  and  Mary  Ker,  without  any 
^  consideration  having  been  paid  or  given  by  the  said  George 
*•  Nicol  for  the  same." 

(d)  See  Earl  of  Winchdsea  v.  Garreity^  1  Mylne  &  Keen,  253, 
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Sir  Edward  Sugden  and  Mr.  Tinnetfj  for  the  Ap- 
pellant : — This  is  the  second  time  we  have  to  complain 
that  the  Master  of  the  Rolls  did  nothing  in  this  matter 
but  direct  new  litigation.  There  is  not  an  instance 
known  of  three  successive  appeals  to  this  House  on 
the  same  point.  Your  Lordships  have  already  reversed 
two  former  orders  of  his  Honor.  The  tendency,  if 
not  the  direct  efiPect  of  this  third  order  now  appealed 
from,  is  to  impugn  the  orders  of  reversal,  and  is 
a  departure  from  all  the  former  proceedings  relating  to 
the  bond.  One  ground  alleged  for  instituting  a  new 
suit,  after  the  adjudication  of  your  Lordships,  which 
ought  to  be  final  and  conclusive,  is,  that  until  the  bond 
was  by  your  Lordships'  judgment  established  not  to 
be  a  bond  of  indemnity,  but  a  voluntary  bond,  the 
Respondents  had  not  an  opportunity  of  discussing  its 
validity  as  a  gift.  But  they  had  the  opportunity  and 
power  to  enter  into  a  fuU  examination  of  that  question 
before  the  Master.  They  did  not  choase  to  do  so  ;  if 
they  did,  we  had  a  full  defence  on  that  point. 

Under  the  order  of  the  Court  of  Chancery  of  the 
28th  of  April  1827,  the  Master  was  at  liberty  to  in- 
quire into  the  consideration  of  the  bond  and  into  all 
the  circumstances  relating  to  it ;  yet  by  the  report 
made  in  pursuance  of  that  order,  and  bearing  date  the 
21st  March  1828,  the  Master  did  not  find,  nor  did 
any  of  the  parties  then  suggest,  that  the  validity  of  the 
bond  was  questionable  on  the  ground  which  is  now 
for  the  first  time  alleged.  The  direct  and  express 
object  of  that  order  of  further  reference  was  to  enable 
the  Court  to  decide  the  question  in  dispute  respecting 
the  consideration  of  the  bond,  without  the  expense  and 
delay  of  a  new  suit  in  equity.  Under  the  first  order 
of  reference,  Mr.  Nicol,  allowing,  at  the  request  of  the 
Respondents,  a  stop  to  be  put  to  his  proceedings  on 
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1833.        the  bond  in  the  Scotch  Courts,  brought  his  charge  in 
"^    '      respect  of  it  before  the  Master  in  Chancery.     The 
V.  solicitors  for  the  Respondents  then  raised  the  question 

and  oihere.  ^f  the  Consideration  of  the  bond,  alleging  that  it  was 
a  bond  of  indemnity  to  cover  Mr.  Nicol's  engagement 
to  Messrs.  Coutts  &  Co.  on  behalf  of  the  obligors; 
that  was  the  only  objection  then  made  by  them.  The 
Master  not  feeling  himself  authorized  to  inquire  into 
the  consideration,  the  second  order  of  reference  was 
moved  for  by  the  Respondent,  and  Mr.  Nicol  con- 
sented, and  the  order  was  accordingly  made,  and  the 
Master  was  thereby  directed  "  to  inquire  into  the  con- 
'*  sideration  and  all  the  circumstances  relative  to  the 
"  bond."  Can  it  be  now  therefore  alleged  that  the 
Respondent  had  not  had  an  opportunity  of  questioning 
the  bond  as  a  gift?  The  order  of  his  Honor,  directing 
issues  to  a  jury,  was  reversed  by  your  Lordships'  House 
upon  grounds  which  are  equally  applicable  to  the 
question  before  you  now,  namely,  because  it  was  a  de- 
parture from  the  consent  order  of  reference,  and 
because  there  was  no  person  in  existence  who  could 
give  additional  evidence  respecting  the  bond.  This 
last  order  of  his  Honor  is  open  to  the  same  objections, 
and  cannot  be  right  unless  your  Lordships  were  wrong 
in  reversing  the  first  order. 

Mr.Nicoldid  not,  it  is  true,  produce  any  settlement  of 
accounts  when  he  accepted  the  bond.  The  Ladies  Ker 
most  probably  might  not  have  wished  it.  They  would  not 
look  into  such  accounts :  they  had  too  much  reliance  on 
Mr.  Nicol  to  examine  accounts  with  him.  In  his  ex- 
amination Mr.  Nicol  was  drawn  aside  from  the  point  now 
raised,  by  the  Respondent's  insisting  that  the  bond  was  for 
indemnity,  and  making  no  other  objection  to  it.  There 
cannot  be  any  question  now  that  the  bond  was  not  for 
indemnity,  for  the  Master  by  his  report  found  that  it 
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was  not  a  bond  for  indemnity  but  a  voluntary  bond ; 
and  your  Lordships,  by  the  judgment  of  this  House  in 
the  second  appeal,  ordered  that  report  to  be  absolutely 
confirmed.  The  objection  now  made  to  the  bond  is, 
that  taking  it  to  be  voluntary  it  is  impeachable  in 
equity,  on  account  of  the  relation  in  which  Mr.  G. 
Nicol  stood  to  the  Ladies  Ker.  But  the  Respondent 
having  all  along  in  the  whole  course  of  the  various  pro- 
ceedings relied  upon  the  other  single  objection,  ought 
not  now  to  be  allowed  to  shift  his  course.  We  confidently 
submit  that  where,  as  in  the  present  case,  a  party  re- 
lies upon  two  distinct  defences,  and  all  the  facts  ne- 
cessary to  raise  and  to  enable  the  Court  to  determine 
both  grounds  of  defence  are  before  it,  such  party 
cannot  be  admitted  first  to  abandon  one  of  his  de- 
fences, and  carry  his  opponent  through  a  long  and 
expensive  course  of  litigation  confined  to  the  other, 
and  when  his  case  fails  him  upon  the  ground  he  has 
selected,  to  re- assume  the  defence  he  had  abandonedt 
and  commence  in  effect  an  entirely  new  course  of  liti- 
gation. 

The  Respondents,  alleging  that  the  Master  s  report 
does  not  exactly  accord  with  Mr.  Nicofs  account  of  the 
consideration  for  the  bond,  say,  your  Lordships  did  not 
give  credit  to  Mr.  Nicol's  examination,  because  your 
Lordships  confirmed  the  Master  s  report.  The  infer- 
ence they  -draw  does  not  necessarily  follow.  There 
is  no  doubt  of  advances  of  money  being  made  by  Mr. 
Nicolon  behalf  of  the  Ladies  Ker.  Mr.  Nicol  swore 
the  bond  was  given  for  money  advanced,  and  for  ser- 
vices performed  by  him  as  a  friend.  The  Master  said 
that  they  were  not  such  services  as  make  a  consideration 
for  the  bond.  But  may  they  not  entitle  him  to  a  gift  ? 
Mr.  Nicol,  they  say,. could  not  accept  a  gift.  What 
prevented  Mr.  NicoJ  from  taking  the  bond  as  a  gift? 
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V/e  are  prepared  to  go  into  that  point,  if  your  Lord- 
ships think  it  should  be  entered  upon.  •  The  obserra- 
tions  of  Lord  Eldon  in  the  case  of  Harris  v.  Tremen- 
heere  (e),  clearly  establish  the  validity  of  this  bond. 
His  Lordship  in  that  case  said,  **  The  consideration  as  to 
the  other  voluntary  leases  stands  upon  different  prin- 
ciples, as  they  are  pure  gift,"  &c.     "  I  cannot  find  any 
**  decision  authorizing  me  to  say  that  the  Defendant 
'^  should  not  have  taken  these  leases  as  of  the  pure  gift 
"  of  his  employer.**     There  could  not  be  a  stronger 
case  than  that,  in  which  the  person  who  took  the  leases 
was  a  steward,    bound  to  do  everything  for  his  em- 
ployer.    There  is  nothing  in  the  cases  of  Huguemn  v. 
Baseley{f)y  or  Griffiths  \.  Robins  {g)y  to  affect  the 
validity  of  this  bond. — [The  Lord  Chancellor  observed, 
that  the  question  now  was  not  whether  the  bond  was 
valid  or  not,  but  whether  a  new  suit  should  be .  insti- 
tuted to  discuss  that  question.] — Supposing  even  that 
the  Respondents  had  a  good  case  against  the  validity 
of  the  bond,  which  we  deny,  still  we  submit  to  your 
Lordships  that  the  Master  of  the  Rolls  was  wrong  in 
ordering  a  new  suit,  thereby  taking  this  case  out  of  the 
course  of  proceeding  already  adopted  as  the  fittest  for 
its  adjudication.     It  would,  indeed,   answer  the  pur- 
pose  of  the  Respondents  to  have  such  suit,  for  they 
would  then  exclude  the  evidence  of  Mr.  George  Nicol ; 
for  he  is  dead,  atid  his  evidence  in  the  existing  pro- 
ceedings would  not  be  read  in  the  new  suit.     If  your 
Lordships  think  further  inquiry  necessary,  for  trying 
this  point,  you  may  direct   such  inquiry  to  be  made 
upon  the  evidence  now  in  the  suit.     But  as  no  new 
evidence  can  be  brought,  there  is  no  reason  to  put  par- 
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ties  to  the  costs  of  another  suit,  in  which  there  cannot 
be  a  better  investigation  than  has  already  been  had. 

Mr.  Pemberton  and  Mr.  Hope^  for  the  Respondents : 
— The  first  question  for  your  Lordships*  consideration 
is,  whether  you  will  set  aside  the  order  of  the  Court 
below:  The  second  is»  whether  the  parties  ought  to 
be  precluded  from  further  investigation  into  the  trans- 
actions relating  to  the  bond.  It  is  mistaking  the  prin- 
ciples of  Courts  of  Equity,  to  suppose  that  the  restric- 
tion against  gifts  of  this  nature  is  confined  to  attorneys 
and  agents;  your  Lordships  will  find  that,  not  only 
persons  in  the  relation  of  attorney,  of  agent,  of  guardian, 
trustee,  and  steward,  but  all  persons  in  a  situation  that 
gives  them  advantage  or  influence  over  a  party,  cannot 
take  a  gift  from  him,  while  such  relation  between  them 
continues ;  Froqf  v.  Hindes  (Ji\  Welles  v.  Middle- 
ton  (i).  Lord  Thurlow,  in  his  very  elaborate  judgment 
in  the  latter  case,  said,  '^  It  has  been  argued  as  if  it  was 
necessary  to  establish  incompetency  in  this  man,  that 
rendered  it  impossible  for  him  to  convey ;  l)ut  this  is 
*'  not  so.  There  are  many  instances  where  this  Court  is 
obliged  to  act  for  the  preservation  of  mankind.  The 
presumptions  arising  must  be  refuted  by  the  strongest 
evidence.  What  is  the  case  of  expectant  children 
anticipating  gifts  by  sales?  They  go  on  general 
[Mrinciplesr  So  the  cases  of  trustees,  and  guardians, 
'^  and  so  of  attorneys.'*  That  the  principle  applied  to 
the  case  of  an  attorney,  is  applicable  to  any  other  party, 
placed  in  a  confidential  relation  giving  him  influence 
over  the  person  who  makes  the  gift,  is  also  clearly  laid 
down  in  the  cases  of  Gibson  v.  Jeyes  (7),  and  Hatch 
V.  Hatch  (Jc).    In  the  former,  Lord  Eldon  said,  (p  .278), 

Qi)  Forres.  Ca.  Temp.  Talbot,  111.  (i)  1  Cox,  112-125. 
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''  The  rule  is»  that  he  who  bargains  in  matter  of  advan- 
*^  tage  with  a  person  placing  confidence  in  him,  it  bound 
*'  to  show  that  a  reasonable  use  has  been  made  of  that 
**  confidence" — a  rule  applying  to  trustees,  attorneys, 
or  any  one  else.  In  Hatch  v.  Hatch  he  extended  the 
rule  to  guardian  and  trustee,  saying  (p.  296),  *'  This 
case  proves  the  wisdom  of  the  Court  in  saying  it  is 
almost  impossible,  in  the  course  of  the  connection  of 
guardian  and  ward,  attorney  and  client,  trustee  and 
cestui  que  trusty  that  a  transaction  shall  stand  pur- 
porting to  be  bounty  for  the  execution  of  antecedent 
duty." — **  And  recollecting  that,  in  discussing  whe- 
ther it  is  an  act  of  rational  consideration,  an  act  of 
pure  volition,  uninfluenced,  inquiry  is  so  easily  baf- 
fled in  a  Court  of  Justice,  that  instead  of  the  spon- 
taneous act  of  a  friend  uninfluenced,  it  may  be  the 
impulse  of  a  mind  misled  by  undue  kindness,  or 
forced  by  oppression." — "  And,  therefore,  if  the 
**  Court  will  not  watch  these  transactions,  with  a  jea- 
lousy almost  invincible,  in  a  great  majority  of  cases 
it  will  lend  its  assistance  to  fraud ;  where  the  con- 
nection is  not  dissolved,  the  amount  not  settled,'*  &c. 
The  principles  thus  laid  down  in  those  cases  were 
acted  upon  in  the  subsequent  cases,  Huguenin  v.  Base- 
ley  (/),  Wood  v.  Downes  {m)^  Montesquieu  v.  Sandys  {n\ 
and  Griffiths  v.  Robins  (o),  and  is  not  departed  from 
in  the  case  of  Harris  v.  Tremenheere  (/?),  cited  for  the 
Appellant,  or  in  the  later  cases  of  Lord  Selsey  v. 
Rhoades  (y),  or  Pratt  v.  Barker  (r).  The  rule  in  all 
the  cases  is,  that  in  respect  to  contract  or.  bargain,  the 
relation  must  be  dissolved,  and  the  parties  must  place 
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themselves  as  it  were  at  arms'  length,  in  the  position  of  1833. 
strangers ;  and  in  respect  to  gift,  the  person  conferring 
it  must  know  what  he  is  doing,  and  the  effects  and 
consequences  of  it.  It  should  be  made  to  appear  to  ,)f^",Ji|I^^ 
your  Lordships,  that  the  obligors,  when  they  executed 
this  bond  to  Mr.  Nicol,  understood  the  obligation  in 
all  its  bearings ;  that  it  was  for  services,  or  for  money, 
or  as  a  gift,  and  that  they  could  be  arrested  on  it ; 
that,  in  short,  they  Icnew  all  the  consequences  of  what 
they  were  doing.  Mr.  Nicol  himself,  in  his  examination, 
says,  that  he  did  not  explain  to  them  that  they  might  be 
sued  or  arrested  on  the  bond ;  that  the  nature  of  the 
friendship  between  him  and  the  ladies  precluded  the 
thought  of  the  ladies'  being  personally  sued  or  arrested 
by  him.  He  says  they  knew  the  nature  of  it,  and 
needed  no  explanation.  He  did  not  tell  them  he  had 
accounts  against  them,  but  he  swears  he  had  memo- 
randums and  vouchers  for  large  amounts  advanced  for 
them ;  but  that  all  these  were  destroyed  at  the  time 
of  executing  the  bond.  He  swears,  in  effect,  that  he 
had  a  legal  demand  on  them,  and  legal  evidence  to 
support  it;  but  that  he  destroyed  the  evidence.  By 
his  own  account,  he  stood  in  the  relation  of  agent  and 
guardian  to  the  ladies,  and  took  from  them  a  bond  for 
12,000/.  for  his  own  benefit,  although  they  had  not 
a  pound  but  what  they  borrowed  for  their  immediate 
necessities;  and  your  Lordships  are  called  upon  to 
affirm  this  bond  as  a  gift  to  him.  If  it  could  be  ascer- 
tained that  Mr.  Nicol  knew  what  he  was  swearing  to, 
when  his  examination  was  taken,  he  being  then  on  his 
death-bed,  it  would  not  be  difficult  to  say  that  this  was  a 
case  of  actual  fraud.  He  was  not  examined  sentence 
by  sentence,  but  a^written  statement  being  presented 
to  him  in  his  last  moments,  he  put  his  name  to  it. 
The  bond  was  prepared  by  Messrs.  Blagrave  &  Wal- 
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1 833.  ter,  his  own  solicitors,  who  were  strangers  to  the  obligors, 
NkoiT  ^^^  ^^^  accepted  without  calling  on  the  solicitor  for 
V-  the  ladies,  who  then  had  a  solicitor,  Mr.  Moore,  em- 
aiid  uthtirs.  ploycd  by  them  upon  most  important  business.  Was 
it  not  the  duty  of  Mr.  Nicol  to  call  on  that  gentleman, 
or  on  the  gentleman  who  drew  the  bond  of  even  date 
for  Messrs.  Coutts  ?  He  swears  he  did  not  explain  the 
effect  of  the  boYid,  except  that  it  was  for  12,000/.  with 
interest,  as  they  directed,  and  the  friendship  betweai 
them  precluded  a  thought  of  their  being  sued  on  it.  But 
though  Mr.  ^icol  would  not  take  proceedings  against 
them,  his  assignees  might  if  he  became  bankrupt  or 
insolvent.  Did  he  explain  that  to  them  ?  If  Mr.  Nicol 
did  not  explain  all  these  possible  effects  of  the  bond, 
he  did  not  do  what  he  was  bound  to  do  before  he 
accepted  it ;  and  your  Lordships  cannot  declare  this  to 
be  a  valid  bond,  unless  you  depart  from  all  the  former 
decisions  of  the  Courts  of  Equity,  and  of  this  House, 
upon  like  instruments. 

The  letters  written  from  time  to  time  by  Mr.  Nicol 
to  the  obligors,  during  the  two  years  preceding  the 
date  of  the  bond,  and  put  in  evidence  in  the  case,  will 
show  how  unlikely  it  was  that  money  advanced  formed 
any  part  of  the  consideration,  or  that  the  obligors 
were  in  a  condition  to  make  such  a  gifl.  In  one  he 
says,  '*  If  Mr.  Parkes  will  call  on  me  with  his  bill  of 
279/.,  I  will  either  get  Coutts  to  accept  it,  or  accept 
it  myself;  or  if  in  distress^  I  will  raise  the  money 
for  him  ;  for  though  as  poor  as  a  rat  myself,  my 
credit  is  without  end.**  In  another  letter,  l<*ebruary 
1813,  he  writes,  "  I  had  a  long  interview  with  my 
"  old  friend  *  Tommy '  (Coutts),  and  was  graciously 
^'  received,  considering  that  I  was  a  borrower  ;  and  as 
soon  as  our  joint  bond  is  made  for  2,000/.,  I  will 
bring  it  to  you  for  execution.     I  shall  then  get  up 
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**  and  cancel  our  notes  for  1,100/.,  the  money  yoii 
*•  have  overdrawn.*'  In  another,  dated  in  March 
1814,  he  writes  to  Lady  Essex  Ker,  "  As  my  friend 
Mr.  Coutts  is  upwards  of  fourscore,  and  I  can  have  no 
dependence  on  his  junioi*  partners,  who  would  cer- 
tainly lay  hold  of  me ;  they  have  already  sent  me 
notice  that  they  are  so  much  in  advance,  besides 
"  what  I  have  given  them  security  for,  that  they  can 
"  answer  no  more  of  your  Ladyship's  drafts."  In 
another,  dated  March  13th  of  the  same  year,  he 
writes,  **  Nay,  I  went  further,  and  became  security, 
''  either  by  signing  my  name,  or  pledging  my  honour 
"  for  a  great  deal  more  than  1  am  worth  in  the  world.*' 
March  16th  1814,  he  writes,  **  I  send  your  Ladyship 
**  the  note  inclosed  for  500/.,  which  1  mentioned  in 
**  my  letter,  for  your  signature  above  mine ;  and  this 
*^  I  believe  is  as  far  as  the  house  will  go,  for  they 
"  know  very  well  that  I  do  not  pretend  to  be  a  man 
•*  of  property,  and  to  draw  down  upon  themselves 
**  Scotch  law  suits  is  what  they  will  never*  agree  to." 
In  another,  dated  August  22d  1814,  '^  I  have  had 
Captain  Garretty  with  me,  with  your  Ladyship's 
acceptance  for  380/.,  to  get  discounted.  I  have 
^*  been  with  a  friend  for  that  purpose,,  but  unfortu- 
**  nately  he  is  not  in  cash  at  present,  and  I  dare  not 
*'  look  near  Mr.  Coutts,  having  so  shamefully  set  his 
advice  at  nought.  But  I  will,  if  I  can,  endeavour 
to  get  it  done  with  some  other  friend."  In  a  letter 
to  Lady  Mary  Ker,  dated  the  3d  of  January  1815,  hd 
says,  "  I  would  to  God  you  would  inspire  Lady  E. 
**  with  the  thousandth  part  of  your  Ladyship's  discre- 
*^  tion  and  delicacy,  in  money  matters.  I  confess 
'*  I  was  shocked  at  the  indelicacy  of  leaving  me  in  the 
'*  hands  of  the  Philistines,  whom  I  had  made  my 
**  mortal  foes  by  my  zeal  and  exertions  for  her  interest, 
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1833        **  and  became  bound  for  her  in  sums  far  beyond  my 

Nic  "  power  of  paying,  when   simply  signing  her  name 

V.  **  would  have  obviated  all." 

aiidothm.        Here  it  appears  a  little  extraordinary,  that  a  lady, 

who  refuses  in  January  to  relieve  him  from  a  security 

by  merely  putting  her  hand  to  paper,  gives  him  a  bond 

for  12,000  /•  as  bounty  in  the  same  month.     In  a  letter 

to  Lady  Essex  Ker,  on  the  26th  January  1815,  Mr. 

Nicol  writes,  "  I  have  not  seen  Mr.  Coutts  for  several 

months,  having  studiously  avoided  him,  because  I 

had  not  followed  his  advice,  so  friendly  to  all  parties, 

in  taking  a  counter-security ;  but  I  must  now  say,  that 

^'  1  had  so  near  a  prospect  of  your  ladyship's  getting 

**  possession,  that  I  thought  it  became  unnecessary." 

In  another,   dated  April   19th   1816,  he  says,    '^  as 

^^  I  know  your  ladyship's  demands  are  peremptory,  I 

have  .got  1,000/.  from  a  friend  for  a  few  days,  and 

passed  my  own  word,  which  is  always  my  bond,  to 

return  it  before  the  week  is  out ;  your  ladyship  will 

be  so  good  as  send  a  line  by  the  bearer  that  you  have 

<<  received  the  money.    I  am  quite  mortified  at  this 

business,  for  having  seen  most  of  the  creditors,  I  had 

convinced  them  that  it  was  impossible  your  ladyship 

could  pay  the  principal  of  their  debts  till  you  could 

*'  either  sell  or  raise  money  upon  mortgage,  but  that 

''  their  interest  should  be    regularly  paid  them ;  this 

^'  seemed  to  siitisfy  them,  and  how  they  have  changed 

^'  their  minds  1  cannot  tell ;  but  I  am  apprehensive  that 

^*  some  of  the  other  creditors,  finding  that  compulsion 

!'  has  been  successful,  will  pursue  the  same  course,  in 

'^  which  case  I  know  not  what  is  to  be  done."     In 

another  letter  to  her,  dated  November  13th  1816,  '•  I 

have  had  a  very  threatening  visit  from  Mr.  Dobie*s 

partner,  with  a  demand  for  1,000  /.;  I  have  got  him 

"  put  off  a  little  with  the  old  stoiy,  which  I  confess 
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my  conscience  smites  me  for  so  often  asserting,  viz. 
that  your  ladyship's  debts  are  very  safe,  and  will 
eventually  be  paid,  I  am  so  sensible  of  the  contrary, 
that  I  look  to  end  my  life  in  a  prison  the  mo- 
ment anything  happens  to  your  ladyship  or  Mr. 
"  Coutts," 

How  can  it  be  said  on  the  part  of  the  Appellant, 
that  this  bond  was  only  commensurate  with  the  liberality 
of  those  ladies,  when  it  thus  appears  that,  at  the  very 
time  of  its  execution,  and  for  a  year  before  and  a  year 
after,  they  were  obliged  to  borrow  money,  and  were  so 
much  in  debt  that  it  was  doubtful  whether  those  debts 
could  ever  be  paid?  The  question  now  is,  whether 
there  is  not,  upon  these  facts  in  evidence,  such  a  case 
made  out  as  to  require  a  further  investigation  of  the  bond, 
and  of  the  circumstances  under  which  it  was  given. 

But  it  is  contended  for  the  Appellant,  that  we  are 
now  too  late ;  that  we  are  precluded  from  further  inves- 
tigation by  our  own  conduct,  and  that  we  should  hi^ve 
argued  the  matter  before  the  Master,  under  the  order 
of  reference.  Your  Lordships  will  be  of  opinion,  on 
looking  to  the  course  of  the  proceedings,  that  we  have 
taken  steps  as  soon  as  we  could  to  make  the  inquiry 
which  we  ask.  Mr.  Nicol  said  before  the  Master,  that 
the  bond  was  given  him  for  monies  advanced  and  for 
services  performed,  not  for  indemnity  nor  as  a  voluntary 
bond.  But  the  Master  found  that  it  was  a  voluntary 
bond. — [The  Lord  Chancellor:  How  can  it  be  said, 
that  the  issue  before  the  Master  was  indemnity,  or  not 
indemnity,  when  the  order  of  reference  was  in  such 
very  general  terms,  '^  to  inquire  into  the  consideration 
**  and  all  the  circumstances  ?** J — The  issue  was  not  con- 
fined to  indemnity  or  not  indemnity,  or  to  voluntary  or 
not^voluntai^  :  both  parties  agreed  in  repudiating  the 
bond  as  voluntary,  and  both  excepted  to  the  repoit, 
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finding  it  to  be  voluntary. — [The  Lord  Chancellor: 
Could  you  not  have  raised  your  present  de^nce  when 
the  Master  reported,  that  the  bond  was  voluntary  ?]— 
The  Master  had  no  power  to  inquire  further  than  he 
was  directed ;  he  was  not  directed  to  find  whether  the 
bond  was  valid  or  not  valid  ;  all  he  was  directed  to  do 
was  to  inquire  into  the  circumstances  under  which  it  was 
executed.  He  only  found  a  fact,  but  was  not  authorized 
to  report  what  the  law  was  on  that  fact.  Two  ques- 
tions arose  on  the  report :  the  first  was,  whether  the 
Master  was  right  in  the  fact  found,  and  the  Master  alihe 
jRolls  not  ^being  satisfied  that  he  was  right,  directed  a 
further  inquiry  by  issues.  Your  Lordships  differed  in 
opinion  from  the  Master  of  the  Rolls,  and  you  affirmed 
the  Master's  report,  finding  that  it  was  a  voluntary 
bond.  That  was  the  first  time  that  we  could  apply 
ourselves  to  the  second  question  raised  on  the  Master's 
report,  which  was  a  question  of  law ;  being,  whether 
the  bond  given  as  a  voluntary  bond,  under  the  circtim- 
stances  reported,  was  legal.  That  question  could  not 
be  brought  before  the  Court  below  on  the  Master's 
repoit,  because  the  Master  could  only  report  <m  tbe 
facts  referred  to  him.  Now  that  your  Liordships  have 
affirmed  the  finding  of  the  Master,  we  raise  the  ques- 
tion of  law  on  the  facts  so  found  and  affirmed,  and  we 
impeach  the  bond  as  invalid.  The  Appellant,  instead 
of  putting  in  an  answer  to  our  bill  impeaching  his  bond, 
comes  here  and  asks  your  Lordships  to  stop  all  further 
inquiry,  a  course  which  he  would  not  pursue  if  he  had 
no  further  evidence  or  documents  to  explain  against 
himself  the  circumstances  under  which  the  bond  was 
given.  We  do  not  believe  that  he  has  not  such  evi- 
dence. We  ask  for  further  investigation,  because  at 
present  the  bond  appears  to  have  been  made  under  cir- 
cumstances which  would  induce  a  Court  of  Equity  to 
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set  it  aside,  upon  the  principles  whidi  are  universally 
applied  to  gifts  to  persons  standing  in  a  relation  of  trust 
or  confidence  towards  the  donor ;  and  because  there  is,  at 
all  events^  so  much  suspicion  as  to  the  circumstances 
under  which  the  gift  was  made,  as  to  make  it  fit  that 
further  investigation  should  be  had . 
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Sir  Edward  Sugden^  in  reply : — It  is  part  of  my 
argument  against  a  new  bill,  that  the  Appellant  was 
drawn  off  and  precluded  from  argument  on  the  bond  as 
a  voluntary  bond.  The  Respondents  allowed  our  ex- 
ception to  the  report  to  be  withdrawn,  and  in  that  they 
acted  with  bad  faith ;  for  we  could  then  show  that  it 
was  a  bond  for  valuable  consideration.  There  is  not  a 
tittle  of  evidence  to  impeach  the  bond  on  that  ground. 
It  is  said,  this  is  an  attack  on  the  doctrines  of  the  Courts 
of  Equity,  because  we  do  not  agree  in  all  the  doctrines  of 
the  Master  of  the  Rolls.  With  great  respect  for  that 
learned  Judge,  I  do  not  agree  in  all  his  doctrines,  and 
I  have  excepted  to  many  of  them.  The  Respondent's 
proposition  is  this :  that  for  services  of  the  most  essential 
kind,  rendered  for  a  period  of  20  years,  if  the  person  to 
whom  such  services  are  rendered,  be  he  or  she  ever  so  able 
and  willing,  make  a  gift  to  the  person  rendering  those 
services,  such  gift  cannot  stand.  Has  not  Lord  Eldon 
said  over  and  over  again,  in  the  cases  already  cited,  that 
if  it  is  pure  gift,  no  Court  can  interfere  ?  But  the  Re- 
spondent says,  it  was  not  a  pure  gift,  it  was  not  voluntary. 
He  precluded  himself  from  taking  that  objection,  by  re- 
lying on  a  totally  different  objection.  We  say,  this  is 
a  voluntary  bond.  Is  not  Lady  Essex  Ker  to  be  supposed 
capable  of  a  free  gift  for  such  services  as  Mr.  Nicol  per- 
formed, when  we  see  her  by  her  will  bestowing  her 
fortune  upon  hospitals  and  churches ;  when  she  is, 
in  fact,  looking  about  for  objects  of  her  bounty  ?     It 
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was  urged  as  argument  on  an  inference  of  fraud, 
that  this  bond  was  never  enforced  during  the  lifetime 
of  the  obligors.  That  was  agreed  on;  Mr.  Nicol 
swearsy  that  he  told  them  he  would  not  enforce  it 
during  their  lives,  not  even  for  the  interest.  Another 
argument  to  infer  fraud  is,  that  the  bond  was  never 
made  known  to  Mr.  Coutts.  That  was  the  best  proof 
that  the  Master  of  the  Rolls  was  wrong  in  declaring 
it  to  be  for  indemnity.  If  the  bond  was  given  to 
indemnify  Mr.  Nicol  for  his  engagement  for  the  ladies 
to  Mr.  Coutts,  is  it  to  be  believed  that  he  would  not 
have  knowledge  of  it  ?  Another  objection  made  was, 
that  Mr.  Nicol  did  not  tell  the  obligors,  that  if  he 
should  become  bankrupt  his  assignees  might  sue  and 
arrest  them.  Now,  could  they  be  ignorant  that  they 
were  liable  to  all  the  consequences  of  giving  the  bond 
to  Mr,  Coutts  r  They  knew  that  they  were  liable  to 
the  like  consequences  for  both  bonds.  With  respect  to 
the  expression  ^^  poor  as  a  rat,"  in  one  of  Mr.  Nicols 
letters,  that  is  a  common  expression,  not  implying 
poverty,  but  often  used  by  persons  rich  in  money  as  well 
as  credit ;  and  we  find  that  Mr.  Nicol's  assets  are  sworn 
to  be  36,000  /.  The  inference,  that  Lady  Essex  Ker 
would  not  make  a  gift  of  this  bond,  because  she  had  by 
some  neglect  omitted  to  put  her  name  to  some  paper, 
and  Mr.  Nicol  complained  of  being  put  in  jeopardy  by 
such  neglect,  is  the  most  far-fetched  argument  that  was 
ever  heard.  I  contend,  that  they  might  have  raised  the 
question  of  validity  under  the  order  of  reference  to  the 
Master,  and  the  Master  would  not  be  prevented  from 
drawing  the  conclusion  of  law  on  the  facts.  They  had 
another  opportunity  of  raising  the  same  question  be- 
fore the  Master  of  the  Rolls,  when  this  House  confirmed 
the  Master's  report  finding  this  bond  to  be  bounty. 
The  Appellant  petitioned  the   Rolls  to  confirm  the 
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report ;  that  was  the  last  time  that  they  might  have 
raised  this  question.  Either  then,  or  when  the  inquiry  was 
before  the  Master,  when  they  had  two  defences  to  the 
bond,  they  ought  to  have  brought  them  forward.  They 
are  not  now  entitled  either  to  a  supplemental  bill  or  bill 
of  review,  because  they  cannot  swear  that  they  did  not 
in  the  former  stages  know  of  this  defence.  Then  what 
right  have  they  to  ask  for  leave  to  institute  a  new  and 
distinct  suit,  after  so  many  years  of  litigation,  to  harass 
the  Appellant,  who  may  not  be  able  to  contend  against 
funds  which  are  supplied  to  the  other  side  out  of  the 
estate  of  the  obligors  ? 
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The  Lord  Chdncdlor : —1  shall  move  your  Lord- 
ships to  postpone  your  judgment  until  I  shall  have 
the  assistance  of  my  noble  and  learned  friend  Lord 
Lyndhurst,  who  was  with  me  on  hearing  the  first  ap- 
peal in  this  case.  I  will  lay  before  him  my  notes  of  the 
argument. 

The  Lord  Chancellor : — My  Lords,  this  case,  which 
was  an  appeal  on  various  grounds,  now  comes  on, 
I  hope  and  trust,  indeed  I  think  I  may  confidently 
state,  for  the  last  time,  to  receive  decision  from  your 
Lordships.  In  October  1831,  your  Lordships  reversed 
an  order  of  his  Honor  the  Master  of  the  Rolls, 
directing  three  issues  to  be  tried  at  law,  on  the  ground 
that  the  evidence  was  all  before  the  Court  below,  and 
that  the  Court  below  could  then  dispose  of  the  ques- 
tion, which  was,  whether  or  not  the  bond  was  an 
indemnity,  or  counter-security,  or  gift.  The  Master  of 
the  Rolls  then  considered  that  question,  and  came  to 
the  conclusion,  that  as  to  10,000/.  the  bond  was 
a  counter-security,  and  as  to  2,000  /.  it  was  a  voluntary 
gift  in  remuneration  of  services.     In  July  1832,  your 
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1833.       Lordships  reversed  the  declaration  as  to  the  counter- 
^^^      security,  and  confirmed  the  Master  s  report  absolutely, 
V.  which  had  found  that  the  whole  bond  was  voluntary, 

attd^JibOT.  and  a  gift  and  bounty  from  the  obligors  to  the  obligee. 
Upon  this  both  parties  petitioned  the  Court  below ;  the 
Respondents,  for  leave  to  institute  a  suit  to  impeach 
the  validity  of  the  bond  considered  as  vcduntary  and 
gift^  and  for  an  injunction  to  restrain  the  A[^llant 
from  receiving  any  portion  of  the  money  set  apart  in 
Scotland  for  the  payment  of  it ;  the  Appellant,  for 
computation  of  interest  due  upon  it,  and  for  leave  to 
have  that  and  the  principal  paid  out  of  the  Scotch 
fund.  On  both  petitions,  the  order  now  appealed  from 
was  made.  It  gave  the  Respondents  the  leave  they 
asked  to  impeach  the  bond  in  a  new  suit,  taking  it  to 
be  bounty  or  gift,  and  it  ordered  the  Appellant's  pe- 
tition to  stand  over  in  the  mean  time,  restraining  him 
from  receiving  the  money.  That  the  Court  below 
had  the  power  to  make  this  order  there  cannot  be  anj 
doubt ;  it  was  in  the  discretion  of  the  Court,  but  a  dis- 
cretion to  be  exercised  soundly ;  and  the  question  is, 
whether  or  not,  in  the  circumstances  of  the  case»  that  dis- 
cretion ought  so  to  have  been  exercised  as  to  grant  the 
leave ;  in  other  words,  whether  your  Lordships,  having 
before  you  the  case  which  was  before  the  Court  below, 
sittiug  in  this  Court,  would  have  given  the  leave  which 
the  Court  below  did  give  by  the  order ;  and  I  am  of 
opinion  that  your  Lordships  would  not  and  ought  not 
to  have  given  that  leave. 

The  case  set  up  against  the  bond,  and  set  up  for  the 
first  time,  is  that  from  the  relation  subsisting  between 
the  parties,  a  Court  of  Equity  would  not  sufifer  the 
obligee  to  take  advantage  of  the  obligors'  bounty. 
Now  this  case  might  have  been  made  in  all  the  former 
stages  of  the   long  litigation,  to  the  end  of  which  it 


ON  APPEALS  AND  WRITS  Of  ERROR. 


521 


may  be  hoped  we  are  now  approacfaingi.  The  ob- 
jection now  first  relied  on  was  one  which  was  open  to 
the  Respondents  from  the  beginning;  at  ail  events, 
from  the  Master  s  report,  and  it  would  have  decided 
the  cause  in  their  favour,  whether  the  rest  of  the  case 
had  been  with  them  or  against  them*  They  then,  and 
long  aflerwards,  relied  upon  the  wholly  different  ground, 
of  which  the  decision  of  this  House  has  deprived  them, 
namely,  that  the  bond  was  a  counter-security.  But  if 
the  bond  was  good  for  nothing  as  a  gift,  they  ought 
to  have  ui^ed  that  alternative,  and  said,  ^^  whether  it 
"  be  indemnity  or  bounty  makes  no  difference  ;  for  if 
**  indemnity,  cadet  question  and  if  bounty,  it  cannot 
**  be  supported  in  a  Court  of  Equity^  regard  being  had 
^*  to  the  circumstances,  and  the  relation  in  which  the 
"  parties  stood.*'  But,  my  Lords,  a  party  cannot  be 
allowed  to  bring  forward  his  case  piecemeal,  and  after 
exhausting  his  adversaries  with  litigation  on  one  ground, 
to  drag  them  through  a  second  course  of  proceeding 
upon  another  gi*ound,  of  which  he  might  at  first  have 
availed  himself.  Then,  was  there  anything  in  the 
proceeding,  whether  in  the  conduct  of  the  Appellant 
or  in  the  orders  of  the  Court,  which  misled  the  Re- 
spondents, and  prevented  them  from  taking  earlier  the 
objection  on  which  they  now  rest  their  case  ?  I  am 
very  clearly  of  opinion  that  the  more  the  whole  pro- 
ceedings are  attended  to,  the  more  plainly  will  it  appear 
that  the  Respondents  have  no  such  matter  to  urge. 
If  the  contention  had  always  been,  on  the  one  side,  that 
the  bond  was  indemnity,  and  on  the  other,  that  it  was 
for  a  valuable  consideration,  and  if  nothing  had  been 
done,  either  by  the  parties  or  the  Court,  to  direct  one 
another's  attention  to  the  bond  considered  as  voluntary 
and  bounty,  there  might  be  some  ground  for  the  ap- 
plication of  the  Respondents  to  be  now  let  in  with 
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a  new  case,  referable  to  the  bond  as  voluntary  and 
bounty.  But  that  is  not  the  fact;  it  is  the  reverse 
of  the  fact.  First,  the  Master's  report  in  1 828,  while 
it  negatives  the  bond  being  indemnity,  distinctly  finds 
that  it  was  voluntary  and  given  as  a  bounty.  Secondly, 
the  Respondents  excepted  to  that  finding  of  the 
Master,  upon  the  ground  that  the  bond  was  not  volun- 
tary, but  indemnity ;  and  the  exception  of  course  pro- 
ceeded upon  the  assumption  that  it  was  not  only  not 
voluntary,  but  also  not  given  for  value.  Thirdly,  the 
Appellant  took  an  exception  to  the  finding  of  voluntary, 
maintaining,  it  is  true,  that  it  was  for  value,  but  he 
desired  leave  to  withdraw  that  exception  ;  and  though 
this  was  refused  by  the  Master  of  the  Rolls,  declaring 
that  the  Appellant  was  bound  by  the  terms  of  his 
exception  to  support  the  bond  as  partly  for  services  and 
partly  for  money  lent,  he  thereby  gave  suflicient  inti- 
mation to  his  adversaries  that  he  was  satisfied  to  rely 
upon  the  bond  as  a  gift,  provided  it  were  found  not  to 
be  a  counter-security.  Fourthly,  the  frame  of  the 
issues  then  directed,  that  is,  on  the  29th  June  1829, 
most  distinctly  called  the  attention  of  the  Respondents 
to  the  materiality  of  their  present  objection ;  for  one 
was  to  try  the  question,  given  for  value  or  not,  another 
to  try  the  question,  indemnity  or  not,  and  the  third  to 
try  the  question,  bounty  or  not  (^).  It  cannot  surely  be 
contended  that  they  ought  not  to  have  been  prepared 
for  the  event,  had  the  issues  been  tried — the  event, 
I  mean,  of  the  first  being  found  against  the  Ap- 
pellant, and  the  second  and  third  in  his  favour,  that 
is,  the  efiect  of  the  whole  matter  being  found  by  the 
jury,  as  it  is  now  placed  by  the  decision  of  this  House, 
confirming  the  Master's  report,  and  establishing  the 


(s)  See  '2  Dow  &  Clark,  425. 
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bond  as  voluntary  and  a  gift.  And  fifthly,  though  this 
House  in  1831  reversed  the  order  directing  the  issues, 
it  also  gave  the  Appellant  the  leave,  which  had  been 
refused  below,  of  withdrawing  his  exception  to  the 
report.  This  is,  in  my  view  of  the  case,  very  material ; 
for  this  leave  given,  and  of  course  taken,  to  withdraw 
the  exception,  placed  the  case  in  October  1831  exactly 
as  it  would  have  been  if  no  exception  had  been  taken 
by  the  Appellant  upon  the  ground  of  the  bond  being 
for  value,  and  lefl  the  parties  contending  thus:  the 
one  that  it  was  indemnity,  the  other  that  it  was 
bounty;  and  therefore,  it  is  manifest  that  there  was 
no  third  or  middle  term,  nothing  to  be  considered  but 
those  two  alternatives,  that  the  only  question  now  was 
between  indemnity  and  bounty,  and  that  if  it  should 
be  found  not  to  be  indemnity,  bounty  it  must  be. 
Then  surely  was  the  time,  when,  if  at  all,  the  Respond- 
ents should  have  gone  back  to  the  Court  below,  after 
the  decision  of  your  Lordships  in  October  1831,  pre- 
pared to  meet  the  second  alternative,  namely,  in  case 
his  Honor  should  be  of  opinion  with  the  Master,  that« 
there  was  no  evidence  to  show  indemnity,  for  in  that 
case  it  must  be  bounty,  and  then  their  present  conten- 
tion became  material,  nay,  decisive ;  in  a  word,  they  had 
a  plain  course  to  take  when  they  went  back :  they  were 
to  maintain,  first,  that  the  bond  was  a  counter-security 
and  not  a  gift ;  but  next,  if  they  should  fail  in  show- 
ing that,  they  had  to  state  that  it  was  impeachable  in 
equity  on  account  of  the  circumstances  now  urged, 
That  would  have  rendered  it  immaterial  how  the  first 
question  was  decided,  for  either  way  they  must  prevail. 
The  reference  made  to  the  Master,  in  April  1827,  it 
must  be  further  observed,  was  by  consent  of  all  parties, 
nor,  indeed,  without  such  consent  could  the  examina- 
tion, which  formed  part  of  the  order,  have  been  directed. 
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Their  object  apparently  was^  the  object  of  all  the  par* 
ties  apparently  was,  to  avoid  a  tedious  litigation,  and 
the  bringing  on  at  once  the  investigation  of  all  the 
circumstances;  and  the  reference  expressly  gives  the 
Master  authority  to  inquire  into  the  consideration  and 
all  the  circumstances  relative  to  the  bond.  Under 
that  order,  there  was  not  a  single  one  of  the  matters 
now  alleged,  into  which  the  Master  might  not  have 
inquired,  and  the  Respondents  could  have  raised  the 
whole  of  their  present  objection.  They  might  after- 
wards, when  they  found  the  Master  had  reported  the 
bond  not  to  be  a  counter-security,  bat  a  gift,  have 
petitioned  the  Court  and  raised  their  objection,  pray- 
ing to  have  the  circumstances  in  which  the  bond  was 
granted  further  inquired  into  $  if  the  Court  ^ould 
confirm  the  Master's  report  finding  it  was  gift  and 
not  indemnity ;  and  contending,  that  though  a  gift,  it 
was  impeachable.  The  only  objection  that  could  hive 
been  made  then  to  such  further  inquiry,  is  this,  that 
the  Respondents  might  have  taken  the  same  groond 
•earlier — I  will  not  say  that  that  objection  mi^t  not 
have  been  then  successful,  but  that  objection  applies 
with  ten-fold  ibrce  now.  It  is  suggested  that  the 
Appellant  may,  by  a  bill  being  filed  against  him,  be 
compelled  to  disclose  something  within  his  knowledge 
relative  to  the  bond,  something  which  he  may  have 
heard  from  his  father ;  this  is  not  very  Ukely,  consider- 
ing that  the  father  has  himself  been  examined  very 
fully ;  but  supposing  the  Appellant  to  know  something 
material  against  his  own  claim,  he  might  have  been 
examined  upon  interrogatories,  had  the  Respondents 
chosen  to  take  their  present  objection  at  the  right  time. 
Upon  the  whole,  I  can  see  no  reason  for  -a  new  suit  to 
be  now  commenced,  in  order  to  give  them  the  opportu- 
nity of  doing  what  they  had  abundant  opportunity  of 
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doin^  before,  bringing  forward  an  objectiony  of  the 
materiality  of  which  they  could  not  at  any  period  of 
the  cause  have  been  ignorant,  and  to  which  their  atten- 
tion must  needs  have  been  repeatedly  called- 

Upon  the  merits  of  the  case,  my  Lords,  supposing 
that  we  were  now  to  dispose  of  the  case  on  the  evi- 
dence as  it  stands ;  and  when  we  consider  that  the  ex^ 
amination  of  Mr.  Nicol  is  at  present  in  the  cause,  there 
can  be  no  doubt  that  we  possess  better  materials  for 
coming  to  a  decision  than  we  could  have  in  a  new 
suit.  It  does  not  appear  that  any  injustice  can  be 
done  to  the  Respondents,  or  any  favour  shown  to  the 
transaction  in  question,  inconsistent  with  principles  of 
the  Court  of  Equity,  if  this  long  litigation  is  here  ter- 
minated by  sustaining  the  Appellant's  claim  nnder  the 
bond.  It  is  impossible  to  compare  this  with  the  cases 
to  which  it  has  been  likened,  of  Hugueninv.  Basely  {t)^ 
and  Lord  Selsey  v.  Rhoades  (u\  before  the  Vice-Chan- 
cellor,  the  present  Master  of  the  Rolls.  If  any  credit 
be  given  to  Mr.  Nicol's  examination,  no  one  can  sup^- 
pose  that  there  was  any  ignorance  on  the  piart  of  the 
eUigors  touching  the  nature  of  the  transaction ;  that 
they  intended  a  bounty,  though  a  bounty  certainly 
dictated  by  gratitude  for  services  performed.  There 
vnK  nothing  of  complexity  in  the  affair;  they  are 
proved  to  have  been  fully  aware  of  the  sum,  and  to 
have  altered  it  from  10,000/.  to  12,000/.  upon  some 
discussion ;  that  they  became  liable  on  their  seal,  and 
from  the  moment  they  executed  the  instrument,  they 
must  have  known  of  course ;  but  Mr.  Nicol  assured 
them,  during  their  lives,  he  should  keep  it  inactive,  and 
he  did  so.     The  case  of  Harris  v.  Tremenheere  (w)  was  in 


183S. 

Nicol 

w. 

Vaucdaiv 

aod  others. 


(f)  H  Ves.  373.  (tt)  2  Sim.  &  Stu.4t. 

W  15  Ves.  34. 


52G 


CASES  IN  THE  HOUSE  OF  LORDS. 


1833. 

NiCOL 
V, 

Vavguav 
and  others. 


every  way  a  stronger  case  of  suspicion  than  this,  and 
there  the  transaction  as  far  as  it  resembles  this  case 
was  supported.  I  have,  in  the  former  s£ages  of  the 
case,  stated^  that  the  only  circumstance  to  which  any 
importance  can  have  been  attached  as  against  the  elder 
Mr.  Nicol's  conduct,  is,  his  having  employed  bis  own 
solicitor  to  prepare  the  instrument;  but  as  it  was  a 
mere  common  money  bond  to  be  filled  up,  very  little 
turns  upon  this,  and  the  matter  is  more  in  appearance 
than  in  reality.  It  is  very  possible  that  the  two  ladies 
might  not  wish  their  own  solicitor  to  be  called  in  upon 
a  matter  requiring  no  explanation,  and  very  little  to  be 
done,  even  if  they  had  any  professional  man  regularly 
employed  in  their  affairs,  which  does  not  appear  to 
have  been  the  case. 

Taking  the  facts  as  they  are  before  us,  tbere  seems 
to  be  every  reason  to  hold  that,  in  Lord  Eldon's  words 
in  Huguenin  v.  Basely y  the  gift  was  the  pure  voluntary 
and  well-understood  act  of  their  own  minds ;  nor  should 
we  be  justified  in  speculating  on  possibilities  and  run- 
ning after  the  means  of  raising  suspicions,  when  all 
chance  of  further  light  being  thrown  upon  the  question 
is  at  an  end,  and  no  new  investigation  can  give  us  even 
so  much  evidence  as  we  now  have  for.  our  guide.  The 
order,  therefore,  complained  of,  as  far  as  it  regards  the 
leave  given  to  the  Respondents,  must  be  reversed,  and 
there  must  be  a  direction  in  your  Lordships'  order  to 
carry  into  effect  the  prayer  of  the  petition  of  appeal 
and  dissolve  the  injunction.  There  must  also  be  a 
direction  as  to  the  computation  of  interest ;  but  I  will 
recommend  to  your  Lordships  to  make  no  order  as  to 
the  costs. 


Decree  below  reversed. 
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WRIT  OF  ERROR. 
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and  \Plaintip  in  Error. 
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Frances  Henrietta  Rennell/ 
Widow  and  Administratrix  of 
Thomas  Rennellj  Clerk,  de- 
ceased -         -        -        - 
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Where  an  advowson  attached  to  a  prebend  falls  vacant, 
and  before  filling  it  up  the  prebendary  dies,  the  presenta- 
tion belongs  to  the  administratrix,  and  not  to  the  suc- 
cessor. _ 

In  this  case  the  defendant  in  errot  (the  plaintiff  in 
the  original  suit)  had  brought  a  writ  of  quare  im- 
pedit  against  the  two  plaintiffs  in  error,  and  the 
Bishop  of  Lincoln  (the  defendants  in  the  original 
suit),  to  determine  the  question  of  a  right  to  present 
to  the  rectory  of  Welby,  in  the  county  of  Lincoln. 
The  pleadings  stated,  that  the  advowson  of  VVelby 
belonged  of  right  to  the  prebendary  of  the  prebend 
or  canonry  of  South  Grantham,  in  the  cathedral  church 
of  Salisbury  j  that  Thomas  Rennell,  clerk,  deceased, 
had  been  appointed  prebendary  of  South  Grantham,  in 
the  said  cathedral  church  of  Salisbury,  and  as  such  had 
a  right  to  present  to  the  said  rectory  of  Welby  ;  that 
it  became  vacant  in  his  lifetime,  whereby  the  right  to 
present  vested  in  him,  and  that  afterwards  and  before 
he  had  so  presented,  he  died  intestate  ;  that  letters  of 
administration  were  granted  to  the  plaintiff,  who  there- 
upon became  entitled,  as  such  administratrix,  to  pre- 
sent to  the  said  rectory,  but  that  the  said  defendants  had 
hindered  her,  &c.  The  bishop  put  in  the  usual  plea  of 
disclaimer,  and  the  other  two  defendants  denied  the 
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1833.       right  claimed  by  the  plaintiff;  averred,  that  after  the 
jj^    '      death  of  the  said  Thomas  RennelL  and  while  the  church 

MlllEHOUSE  ' 

V.  of  Welby  was  vacant,  the  defendant,  Thomas  Henry 
Mirehouse,  was  lawfully  instituted  prebendary  of  South 
Grantham,  whereby  he  became  entitled  to  present  a  fit 
person  to  the  vacant  rectory,  and  that  he  accordingly 
presented  the  other  defendant,  William  Squire  Mire- 
house.  The  plaintiff  demurred  to  this  plea,  and  the 
Court  of  Common  Pleas,  in  Michaelmas  Term,  1825 
(3  Bingham,  223),  gave  judgment  for  the  defendants. 
The  case  was  then  brought  on  a  writ  of  error  before  the 
Court  of  King's  Bench.  The  majority  of  the  Judges 
there  (7  Barnewall  &  Creswell,  113),  reversed  that 
judgment,  declaring  the  personal  representative  of  the 
deceased  prebendary  entitled  for  that  turn.  The  catt 
was  brought  into  this  House  by  writ  of  error  from  the 
Court  of  King's  Bench,  and  was  argued  in  June  1830, 
by  the  Solicitor-general  (Sir  £•  Sugden)  and  Mr.  Ser- 
jeant D'Oyley,  for  the  plaintiffs  in  error,  and  by  Mr. 
Patteson  and  Mr.  Follett,  for  the  defendant  in  error ; 
when  the  following  question  was  submitted  to  the  Judges: 
*^  An  advowson  belongs  to  a  prebendary  in  right  of 
*^  his  prebend,  and  the  church  becomes  vacant,  and  the 
''  prebendary  dies  without  having  presented;  does  the 
**  right  of  presentation  belong  to  the  personal  lepre- 
**  sentatives?" 

May  1833.  ^^-  Justice  Bosanquet : — In  offering  my  humbk 
reasons  to  your  Lordships  for  answering  this  question 
in  the  affirmative,  I  propose,  with  permission,  to  con- 
sider it, — First,  with  reference  to  the  right  of  presenta» 
tion  itself,  to  which  the  question  relates.  Seoondlji 
with  reference  to  the  person  (a  prebendary  of  a  cathe* 
dral  church)  to  whom  the  right  first  accrued.  Thirdly^ 
with  reference  to  the  deceased  prebendary's  peraonii 
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representatives,  whose  right  is  the  immediate  subject  of       \  sas. 
the  question.  '    ^    ' 

With  respect  to  the  first  point,  I  take  it  to  be  clear  ^  v. 
that  the  patron's  right  of  presentation  to  an  ecclesiastical 
benefice  is  a  temporal  right.  It  is  expressly  said  by 
St.  German,  in  the  36th  cap.  of  the  Doctor  &  Student, 
that  the  right  of  presentation  is  a  temporal  thing  and 
a  temporal  inheritance.  It  was  insisted,  however,  at  your 
Lordships'  bar,  that  the  right  of  presenting  is  a  personal 
spiritual  trust ;  and  the  authority  of  Bishop  Gibson  was 
relied  on  in  support  of  that  position.  Bishop  Gibson  {dj 
does,  indeed,  question  the  propriety  of  calling  it  a  temporal 
inheritance,  or  that  it  ought,  legally  speaking,  to  be  con- 
sidered otherwise  than  as  a  spiritual  trust.  But  he  refers 
to  no  authority  in  support  of  his  view  of  the  subject. 
And  in  the  very  same  chapter  in  which  he  suggests  this 
doubt,  he  says,  that  the  right  of  nominating,  which  at 
first  was  annexed  to  the  person  building  or  endowing 
the  church,  became  by  degrees  appendant  to  the  manor 
in  which  it  was  built;  that  the  right  of  advowson, 
though  appendant  to  a  manor,  castle,  &c.  may  be  severed 
from  it,  and  that  being  severed,  it  becomes  an  advowson 
in  gross ;  and  he  calls  the  right  itself  an  incorporeal  in- 
heritance, which  may  be  granted  by  deed  or  will.  The 
grounds  on  which  it  has  been  considered  that  the  ad- 
vowson or  patron's  right  to  present  is  a  temporal,  and 
not  a  spiritual,  inheritance,  are  well  stated  by  Godol-  * 
phin  {Repertorium  Camnicum,  p.  209),  who  was,  as 
your  Lordships  know,  an  eminent  civilian,  and  King's 
advocate  after  the  restoration  of  King  Charles  the  2d. 
It  hath  ever  been  held,  he  says,  that  by  the  common 
law,  an  advowson  is  a  temporal  inheritance;  for  which 
he  gives  the  following  reasons  :  that  it  lieth  in  tenure, 
and  may  be  holden  either  of  the  King  or  of  a  common. 

(a)  Codex,  tit.  33,  c.  1. 
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1833.       person  ;  and  hath  been  held  of  the  King  in  capite  orii^ 
MiREHousE    l^n'S^t's  service  ;  that  a  writ  of  right  of  advowson  lieth 
^'  for  him  who  hath  an  estate  in  an  advowson  in  fee  simple; 

that  a  prcecipe  quod  reddat  lieth  for  it ;  that  a  commoft 
recovery  may  be  suffered  of  it ;  that  an  advowson,  as 
other  temporal  inheritances,  may  be  forfeited  by  at^ 
tainder,  or  lost  by  usui*pation,  negligence  and  other 
means  there  specified  ;  that  the  wife  shall  be  endowed 
thereof,  and  the  husband  be  tenant  by  the  curtesy; 
that  it  may  be  taken  in  coparcenary ;  that  it  may  pass, 
by  way  of  exchange,  for  other  temporal  inheritance; 
that  by  grant  of  all  lands  and  tenements,  an  advowsoa 
doth  pass ;  and  if  not  by  livery,  yet  by  deed  is  transfer- 
able,  as  other  temporal  inheritances,  which  pass  with  the 
manors  whereunto  they  are  appendant.  It  is  aaid  that 
the  object  of  an  advowson  is  of  a  spiritual  nature,  since  it 
is  to  provide  a  spiritual  person  to  serve  the  church  ;  but 
the  right  to  nominate  such  person  is  not  the  less  a  tem- 
poral estate.  That  right,  according  to  Fleming,  C.  J.  (b\ 
is  an  interest,  and  not  an  authority.  The  spiritual 
interests  of  the  church  are  provided  for  by  subjecting 
the  fitness  of  the  person  nominated  to  the  judgment  of 
the  bishop,  but  the  exercise  of  the  patron's  right  of 
nomination  is  not  subject  to  the  jurisdiction  of  any 
Court  but  the  King's  temporal  courts.  On  this  point, 
Godolphin  (c)  says,  it  is  sufficient  for  the  ordinary's  dis* 
charge,  if  the  presentee  be  able,  by  whomsoever  he  be  pre- 
sented ;  which  authority  is  acknowledged  on  all  sides  ^ver 
to  have  been  inherent  in  the  ecclesiastical  jurisdiction. 
But  as  to  the  right  of  presentation  itself,  to  determine 
who  ought  to  present  and  who  not,  and  at  what  timei 
and  when  the  church  shall  be  judged  to  become  void 
and  when  not ;  all  these  appertain  to  the  King's  tem-^ 
poral  laws. 

'^(A)  Starkie  and  Poole's  case,  i  Bulstr.  a8.  (c)  p.  256. 
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It  appears  to  me,  therefore,  my  Lords,  to  be  indis-        i833. 
pu table,  that  a  riglit  of  presentation  is  temporal  pro-    m^^^^^^^^ 
perty,  the  alienation  of  which  must  be  governed  by  the  » 

rules  and  analogies  of  the  common  law  ;  and  that  it  is 
no  more  to  be  considered  in  contemplation  of  law  as 
a  trust,  than  all  other  temporal  property,  for  the  proper 
use  of  which  the  owner  is  responsible  inforo  conscimtice. 
An  advowson  being  an  incorporeal  hereditament,  may 
be  taken  by  descent,  conveyance  or  devise,  like  other 
temporal  property  of  that  class.  It  may  be  limited  in  fee 
or  in  tail,  for  term  of  life  or  for  years.     If  the  advowson 
be  held  in  fee  or  in  tail,  it  descends  to  the  heir  general 
or  special ;  if  for  life,  it  passes  to  the  remainderman  or 
reversioner;  all  these  being  freehold  interests.    A  term 
of  years  or  a  single  turn  goes  to  the  executor  or  admi- 
nistrator, such  interests  being  less  than  freehold ;  and 
the  whole  estate,  or  a  portion  of  it,  or  a  single  turn 
only,  may  be  sold  for  a  pecuniary  consideration.     If 
indeed  the  church  be  vacant,  the  right  of  presentation 
for  that  turn  cannot  be  granted  by  a  subject,  either  for 
value  or  gratuitously.     This  restriction,  however,  is  not 
peculiar  to  a  right  of  presentation ;  it  applies  to  annuity 
or  rent  actually  due,  which  may  be  granted  before  the 
day  of  payment,  but  which  cease  to  be  alienable  at  law 
after  they  have  accrued  ;  yet  the  arrears  in  both  cases 
are  unquestionably  temporal  rights.  The  nature  of  the 
difference  which  subsists  between  the  right  to  present 
on  the  next  turn  which  may  accrue,  and  the  right  of 
presentation  to  a  vacant  turn,  it  is  now  material  to  con- 
sider.    The  right  to  present  upon  the  next  turn  which 
shall  accrue,  is  an  interest  carved  out  of  the  fee  in  the 
advowson^  and  if  re-conveyed  to  the  owner  of  the  fee, 
will  merge.     But  the  right  of  presentation  to  a  vacant 
benefice,  though  arising  from  the  advowson,  is  no  part 
of  it.     It  has  sometimes  been  called  a  chattel^  some- 
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I S33.  times  a  chose  in  action,  sometimes  a  fruit  fallen.  It  is 
MiREHousE  ^*''®d  ^^  Dyer  (rf),  a  mere  personal  thing,  a  thing  in 
V.  right,  power  and  authority,  a  thing  in  action  and  in 
effect,  the  fruit  of  an  execution  of  the  advowson,  and  not 
the  advowson.  In  Co.  Litt.  (e),  it  is  said  to  be  not 
merely  a  chose  in  action,  for  it  survives  to  the  husband, 
which  a  bond  does  not.  But  by  whatever  name  it  may 
be  called,  it  is  treated  in  law  as  a  right  of  a  distinct 
nature  from  the  ownership  of  the  advowson  itself.  In 
Jenkins  (/),  it  was  held  by  all  the  Judges  of  England^ 
that  where  the  next  presentation  to  a  church,  then  void, 
had  been  granted,  the  grant  being  made  by  a  subject 
was  void,  for  the  present  avoidance  (it  is  said)  is  a  thing 
in  action  and  privity,  and  vested  in  the  person  of  the 
grantor  (the  patron),  and  is  like  a  relief  or  arrear  of 
rent,  or  an  obligation,  or  a  debt.  And  it  is  added,  if 
a  grantee  of  an  annuity  in  fee  grants  an  annuity  for 
lives  or  years,  it  is  good,  for  this  is  an  estate  settled  and 
of  continuance ;  but  a  grant  of  the  arrears  of  the  annuity 
is  void  causd  gua  suprd,  that  is,  because  the  subject  of  the 
grant  is  become  a  chose  in  action.  And  notwithstanding 
what  is  stated  in  the  note  to  the  Bishop  of  Lincoln  v. 
Wolfm^stan  {g\  respecting  the  fictitious  nature  of  this 
reason,  it  appears  to  me  fully  warranted  both  by  analogy 
and  authority  in  point. 

No  instance  can  be  shown  in  our  books  in  which 
a  right  of  presentation  to  a  vacant  church  has  accom- 
panied the  ownership  of  an  advowson,  in  the  hands  of 
a  subject,  if  the  person  to  whom  the  right  of  presenting 
accrued,  has  ceased,  either  by  death  or  otherwise,  to  hold 
the  advowson.  If  a  right  of  presentation  accrues  to 
the  owner  in  fee  of  the  advowson,  it  does  not  pass  to  his 
heir.  If  the  right  accrues  to  a  tenant  in  tail  or  tenant 
for  life  of  the  advowson,  it  does  not  pass  to  the  issue  in 

-     (rf)  283.        (e)  no  a.        (/)  236.        ig)  3  Burr.  151 -J. 
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tail  or  the  remainderman ;  but  in  all  these  cases  it  goesr  iS35« 
to  the  executor,  as  the  representative  of  the  personal  mireuo 
rights  of  the  individual  to  whom  it  accrued.  If  the  _  «• 
right  accrues  to  a  lessee  for  years  of  the  advowson,  and 
the  term  expire  within  six  months  afterwards,  the  lessee 
is  entitled  to  present,  notwithstanding  the  expiration  of 
the  term,  in  preference  to  the  reversioner.  Upon  what 
principle  can  such  a  claim  be  sustained,  but  that  of  a 
personal  right,  vested  in  the  individual  during  the 
term,  distinct  from  his  interest  Jn  the  advowson?  If 
a  feme  covert  be  entitled  to  an  advowson,  and  the 
church  become  void  during  the  coverture,  and  the  hus-' 
band  survive,  he  shall  present;  but  if  the  avoidance 
happened  before  the  coverture  he  shall  not  present; 
such  right  being,  as  it  is  said,  only  a  chattel  real  in 
action,  not  reduced  into  possession  during  the  coverture. 
And  if  the  avoidance  happen  during  the  coverture  the 
husband  shall  present,  though  he  be  not  tenant  by  the 
curtesy,  as  in  cases  where  the  wife  had  but  a  life  estate^ 
or  where  there  has  been  no  issue  of  the  marriage ;  and  in 
such  case,  if  the  husband  himself  die  before  presentment, 
his  executor  shall  present,  and  not  the  heir  (/r).  Can  any 

reason  be  assigned  for  this,  but  that  the  right  which  had 
accrued  during  the  coverture  was  distinct  from  the  estate 
in  the  advowson  ?  The  uniformity  of  the  law  in  all  these 
instances  appears  to  me  manifestly  to  show  the  general 
rule  to  be,  that  a  right  to  present  to  a  vacant  church 
vests  in  the  individual  to  whom  it  accrues  as  a  personal 
right,  which,  though  accruing  from  the  advowson,  is  n(> 
part  of  it,  is  not  annexed  to  it,  and  does  not  follow  it, 
when  it  devolves  upon  any  other  person  than  the  indi- 
vidual to  whom  the  right  of  presentation  first  accrued. 

Two  instances,  indeed,  may  be  mentioned,  in  which, 
though  the  right  of  presentation  does  not  pass  to  the 

(h)  Watson  Clerg.  liw,  chap.  9. 
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1833.       succeeding  owner  of  the  advowson,  it  does  not  pass  to 
,,'    ""    '     the  personal  representatives  of  the  deceased  individual 
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to  whom  it  first  accrued.  These  are  the  cases  of 
a  hishop  and  a  tenant  in  capite  of  the  Crown,  in  both 
of  which  cases  the  right  belongs  to  the  King.  I1iis 
right  of  the  King,  upon  the  death  of  a  bishop,  is  some- 
times said  to  arise  by  reason  of  his  title  to  the  tempo- 
ralities, and  sometimes  by  reason  of  his  prerogative. 
But  it  is  equally  consistent  with  either  form  of  ex* 
pression  to  say,  that  it  arises  by  reason  of  the  relation 
in  which  a  bishop  stands  to  the  King.  The  temporalis 
ties  of  a  bishop,  of  which  his  advowsons  form  a  part,  are 
held  of  the  King  per  baroniam.  The  title  of  the  King 
to  seize  the  temporalities  upon  the  bishop's  decease  may 
reasonably  be  referred  to  the  tenure  by  which  they  are 
held  ;  and  the  further  title  to  one  of  the  fruits  of  these 
temporalities,  accrued  during  the  life  of  the  bishop,  and 
Tested  in  him  as  a  chattel  at  his  death,  may,  consistently 
with  the  analogies  of  the  law,  be  referred  to  the  same 
source.  That  the  right  in  question  is  a  condition  of  the 
bishop's  tenure  per  baroniam^  there  is  great  reason  to 
suppose,  from  the  similarity  of  right  which  accrues  to 
the  King  in  a  case  of  tenant  in  capite  by  knight  s  service. 
If  tenant  in  capite  be  seised  of  a  manor,  with  an  advow- 
son appendant,  and  the  church  become  void,  and  be 
die,  his  heir  within  age,  the  King  shall  not  only  have 
the  wardship,  with  the  right  of  presenting  to  such 
livings  as  become  void  during  the  infancy  of  the  heir,  but 
to  any  right  of  presentation  which  accrued  during  the 
life  of  his  tenant.  In  this  respect  the  case  of  tenant  in 
capite  is  strictly  analogous  to  that  of  a  bishop.  Yet  if 
the  land  be  holden  by  knight's  service  of  a  common  per- 
son, and  not  of  the  King,  the  executors  of  the  deceased 
tenant  shall  present,  and  not  the  guardian  (/)•     And  if 

(0  Co.  Liu.  c)0  a.  388  a. 
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tenant  in  socage  be  seised  of  an  advowson,  and  the  churcU  1 833. 
become  void,  and  he  die,  his  heir  under  age,  the  guardian  J^g^^^ 
in  socage  shall  not  present,  but  the  executor  or  admini*  ^  v. 
straton  Sir  Edward  Coke  in  one  place  gives  as  a  reason 
why  the  King  shall  present  in  the  case  of  a  bishop,  that 
the  presentation  js  but  a  chose  in  action  (90.  a)  ;  and  in 
another,  that  nothing  shall  be  taken  for  the  presenta- 
tion, and  therefore  it  is  no  assets  (388.  a).  The  cir- 
cumstance of  the  presentment  being  a  chose  in  action, 
is  a  singular  ground  of  objection  to  its  going  to  tht 
executor ;  and  that  of  its  not  being  assets  would  be 
equally  applicable  to  the  cases  of  a  tenant  who  holds  in 
socage,  and  to  a  tenant  paravail  who  holds  by  knight's 
service ;  in  both  which  cases  the  executor  is  entitled* 
How  far,  indeed,  it  is  quite  correct  to  say  that  a  pre- 
sentation is  not  assets,  will  be  seen  hereafter.  If  the 
right  of  the  King  to  a  presentation  accrued  before  the 
bishop's  death  be  not  a  condition  of  tenure,  it  may 
possibly  be  derived  from  the  same  principle  which  en- 
titles the  King  to  other  personal  property  of  the  bishop 
upon  his  death.  It  will  be  recollected  that  the  King 
is  entitled,  according  to  Sir  Edward  Coke  (A),  to  six 
things:  the  bishop's  best  horse  or  palfrey,  with  his 
furniture  ;  his  cloak  or  gown,  and  tippet ;  his  cup  and 
cover ;  his  bason  and  ewer ;  his  gold  ring;  and  lastly,  his 
muta  canuniy  his  mew  or  kennel  of  hounds,  all  of  which 
says  the  record  quoted  by  Sir  Edward  Coke,  ad  domi^ 
num  Regenij  ratione  prerogativce  suce^  spectant  et  per^ 
tinent.  The  origin  of  the  King's  right  to  these  chattels 
is  not  very  clearly  ascertained.  Coke  says,  that  it  was  not 
any  mortuary,  but  was  given  to  the  King  as  a  fine,  that 
the  bishops  might  have  power  to  make  wills,  and  grant 
probates  and  administrations.  Blackstone,  on  the  other 
hand(/),  thinks,  that  it  was  in  the  nature  of  a  mortuary, 
^hich  he  calls  a  sort  of  ecclesiastical  heriot,  a  term  which 

[k)  a  Inst.  491.  (0  a  BI.  Com.  245. 
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1833.  imports  a  duty  due  to  a  superior,  either  by  service  or 
^.^""^^  '  custom.  Whether  it  is  to  be  referred  to  the  cause 
V.  assigned  by  the  one  or  the  other  of  these  learned  per* 
sons,  it  is  clear  that  in  cases  to  which  the  ICing's  right 
did  not  extend,  the  chattels  would  pass  to  the  executor* 
To  show  that  the  right  of  presentatiop  is  not  distinct 
from  the  advowson,  the  following  case  is  relied  on 
by  Fitzherbert  (m) :  **  If  the  King  have  an  advowson 
in  fee  which  voids,  and  during  the  avoidance  the 
Kinggranteth  the  advowson  in  fee,  the  King  shall 
not  present  to  this  avoidance/'  Now  it  will  be  ob« 
served,  that  this  proposition  turns  altc^ether  upon  the 
effect  of  the  King's  grant;  and  that  a  chose  in  action  is 
grantable  by  the  King,  which  it  is  not  by  a  subject. 
That  the  proposition  is  founded  on  the  operation  of  the 
King's  grant,  may  in  some  degree  be  inferred  from  what 
follows,  namely :  ''  But  if  the  King  have  an  advowson 
^'  by  reason  of  the  temporalities  of  a  bishop,  and  during 
**  the  avoidance  the  King  restore  the  bishop  to  the  tem* 
^*  poralities,  yet  he  (the  King)  shall  present  to  the  ad* 
**  vowson,  and  not  the  bishop,  for  this  avoidance/'  In 
this  case  the  restoration  of  the  temporalities,  of  which 
the  advowson  is  part,  does  not  carry  with  it  the  pre« 
sentation,  which  has  fallen  while  the  temporalities  were 
in  the  King's  hand,  though  it  is  said  in  the  former  part 
of  the  passage,  that  a  grant  of  the  advowson  would  have 
that  effect.  A  difference,  therefore,  is  taken  between  a 
grant  of  an  advowson  by  the  King,  and  a  restoration  of 
the  temporalities,  including  the  advowson.  Moreover, 
it  must  be  observed,  that  Sir  Matthew  Hale,  in  his 
Notes  on  Fitzherbert's  Natura  Brevium,  does  not  im- 
plicitly adopt  the  position  in  the  text,  but  cites  some 
authorities  to  show  that  even  the  grant  of  an  advowson 
will  not  carry  the  presentation,  unless  there  are  special 
words  of  the  avoidance  in  the  grant.     His  note  is  as 

(m)  Fitz.  Nat.  Brev.  33, 
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follows:  "  Vide  contra,  except  there  are  special  words       1833. 
**  of  the  avoidance,  16  Hen.  ?.  8  ;  Dyer,  282-  302.  a.    M^i^^s* 
"  348. a;  and  see  Accordant,  18  Edw.  3.  58. a;  but  v. 

*^  contrary  in  the  case  of  a  common  person,  1 1  Hen.  4. 
**  54.  b ;  and  an  avoidance  fallen  is  not  grantable  by  9 
"  common  person.  Dyer,  283. 348 ;  see  Stamf.  Prerog. 
**  44  ;  46  Edw.  3,  Grants,  50 ;  18  Edw.  3.  22,  &c.  in 
**  margin."  Watson  agrees  with  the  suggestion  of  Hale, 
for  he  says :  ^^  If  when  a  church  is  void  the  King  grants 
a  manor,  with  all  advowsons  appurtenant,  the  void 
turn  does  not  pass  thereby,  unless  he  also  mentions 
it  in  his  grant."  Chap.  10.  And  another  case 
arising  upon  a  grant  of  the  King  is  stated  (n\ 
from  which  the  distinct  nature  of  the  presentation 
strongly  appears :  ^'  If  the  King  has  an  advowson  by 
'*  reason  of  a  wardship,  and  he  grants  to  another  during 
••  the  minority  of  the  ward,  and  after  the  church  be- 
**  comes  void,  and  continues  so  until  the  ward  attain 
his  full  age,  whereby  the  interest  of  the  grantee 
determines,  yet  the  grantee  shall  have  the  presenta* 
tion,  and  not  the  King.'^  This  case  is  analogous  to 
that  of  the  lessee  of  an  advowson,  whose  interest  having 
expired,  he  is  entitled  to  present  to  a  church  which  had 
become  void  during  the  term.  But  for  the  grant,  the 
King  would  be  entitled  in  preference  to  the  heir ;  and 
by  virtue  of  the  grant,  the  grantee  is  entitled  in  prefer* 
ence  both  of  the  King  and  the  heir. 

I  will  trouble  your  Lordships  with  only  one  more 
instance,  which  occurred  in  the  reign  of  Queen  Eliza-, 
beth,  to  show  how  clearly  the  right  of  presenting  to  a 
void  church  was  considered  as  distinct  from  the  advow- 
son itself.  If  an  advowson  comes  to  the  Queen  for 
forfeiture  by  outlawry,  and  then  the  churck  becomes 
void  and  the  Queen  presents,  and  then  the  outlawry  is 
reversed  for  error,  yet  the  Queen  shall  enjoy  the  pre- 

(w)  a  Roll.  Abr.  345. 
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1835.       sentitient,  because  it  came  to  the  Queen  as  a  profit  of 
tmTITI!1«    the  advowson ;  but  if  the  church  be  void  at  the  time  of 
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V.  the  outlawry,  and  the  presentment  be  forfeited  as  a 

chattel  principal,  and  distinct,  and  then  the  outlawry  is 
reversed,  the  party  shall  have  restitution  of  the  present- 
ment* Beverley  &  Comwairs  case  (o).  Here  the  Queen's 
right  to  the  presentment  as  a  profit  of  the  advowson 
while  in  her  hands»  is  asserted  in  the  first  part  of 
the  case ;  and  the  subject's  right  to  restitution  of  the 
presentment  upon  an  avoidance  before  the  outlawry, 
is  acknowledged  in  the  latter  part,  because  such  right 
of  presentment  became  a  distinct  chattel  before  the 
outlawry. 

Secondly :  I  have  next  to  consider  the  question  with 
reference  to  the  person,  a  prebendary  of  a  cathedral 
([rhurch,  to  whom  the  right  of  presentation  accrued. 
A  prebendary  is  a  sole  corporation  existing  by  chartefi^ 
of  foundation,  or  by  prescription,  which  presumes  a 
charter ;  and  all  the  possessions  of  the  prebend  are 
derived  either  from  the  endowment  of  the  founder  or 
of  subsequent  benefactors.  '  The  right  of  presentation 
to  a  parish  church  must  therefore  have  been  derived 
mediately  or  immediately  from  the  original  patron  of 
the  living,  who  as  such  was  seised  of  a  temporal  estate 
in  the  advowson.  The  nature  and  incidents  of  that 
estate  could  not  be  changed  by  its  transfer  to  any  par- 
ticular person  or  body  politic  ;  what  the  heir  of  a  natu- 
ral person  cannot  take,  will  not  go  to  the  successor  of 
a  sole  corporation  ;  for,  as  it  is  said  in  FulwoocTs 
case  (p),  succession  in  a  body  politic  is  inheritance  in 
the  case  of  a  body  private.  And  therefore,  in  case  of 
a  sole  corporation  or  body  politic,  be  it  created  by 
charter  or  prescription,  as  bishop,  parson,  vicar,  mas- 
ter of  an  hospital,  &c.,^  no  chattel,  either  in  action  or 
possessions^  shall  go  in  succession,  no  more  than  the  heir 

(o)  Moore,  269*  (/?)  4  Rep.  64. 
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of  a  private  man  can  have  them  ;  but  the  executors  or       i833^. 
administrators  of  the  bishop,  parson,  &c.  shall  have  them.      '    "" 
On  this  ground  it  is  that  a  bishop,  parson,  &c.,  or  any'     _    v, 
sole  corporation,  which  are  bodies  politic  by  prescription, 
cannot  take  a  recognizance  or  obligation  but  *only  in 
their  private,  and  not  in  their  public  capacity.     If; 
indeed,  there  be  a  custom,  that  the  successor  of  any 
particular  corporation  sole,  as  the  Chamberlain  of  Lon-* 
don,  shall  have  a  recognizance  acknowledged  to  his 
predecessor,  he  shall  take  it,  because  the  same  custom 
which  made  him  a  corporation  in  succession  for  the  par- 
ticular purpose,  has  enabled  his  successor  to  take  recog- 
nizances, obligations,  &c.  made  to  his  predecessor,  in  the 
absence  of  which  he  would  not  be  entitled  to  do  so. 
The  exception,  founded  on  custom,  in  the  Chamberlain 
ff  London's  casCy  establishes  the  general  rule  in  those 
cases  in  which  custom  cannot  be  relied  on.     And  ac- 
cording to  Sir  E.  Coke,  in  the  case  of  bodies  politic 
\fy  prescription,  such  as  bishops,  parsons,  &c.,  in  which 
^*  &c."  is  manifestly  included   "  prebendaries,'*  there 
wants  such  custom  to  take  a  chattel,  or,  as  I  apprehend, 
any  interest  distinct  from  the  inheritance  in  their  politic 
or  corporate  capacity.     Independently,  however,   of 
this  negative  argument,  arising  from  the  incapacity  of 
the  successor,  I  am  led  to  infer  from  analogy,  that  the 
personal  right  of  the  prebendary  existing  at  the  time 
when  the  church  becomes  void,  is  to  be  preferred  to  that 
of  his  successor.     The  appendancy  of  an  advowson  to 
a  manor  is  analogous  to  its  union  with  a  prebend ;  yet 
if  the  church  is  void,  and   the   lord   of  the   manor 
die    leaving   the   church    vacant,    his    executor  and 
not  his  heir  shall  present.    The   title  of  a  husband 
in  right  of  his  wife,  endowed  of  an  advowson  by  a 
former  husband,  is  not   unlike  the  seisin  of  a  pre-^ 
bendary  in  right  of  his  prebend ;  yet  if.  the  churci\ 
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I833v       become  void  during  the  coverture,  and  the  second  hus-' 
band  survive,  he,  and  not  the  heir  of  the  first  husband. 
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«•  shall  present ;  and  if  the  second  husband  die  before 
exercising  his  right,  his  executor  would  be  entitled  to 
stand  in  his  place.  The  ecclesiastical  character  of  the 
prebendary  does  not  appear  to  me  to  make  any  material 
difference  between  this  case  and  that  of  any  other  cor^ 
poration  sole.  A  prebendary,  before  the  stat*  13  &  14 
Car.  2,  c.  4,  might  have  been  a  layman ;  a  prebendary 
as  such  has  no  cure  of  souls,  and  was  not  obliged  by  the 
13  Eliz.,  c.  12,  to  subscribe  or  read  the  39  articles  (g). 
Nor  would  the  ecclesiastical  character,  supposing  the  pre« 
bendary  always  to  have  been  a  priest  in  holy  orders,  ne- 
cessarily entitle  his  successor  to  a  right  of  nomination  or 
presenting  to  a  benefice  accrued  to  him  in  right  of  his 
prebend.  The  transmission  of  an  archbishop's  options  ta 
his  personal  representatives,  and  the  right  to  dispose  of 
them  by  will,  is  a  strong  instance  to  show  that  a  personal 
right,  though  arising  from  the  ecclesiastical  character, 
does  not  pass  to  the  successor.  Another  strong  instance 
is  that  mentioned  by  Fitzherbert,  in  his  Natura  Bre* 
vium  (r) :  *^  If  a  vicarage  happen3  void,  and  before  the 
**  parson  presents  he  is  made  a  bishop,  &c.,  yet  he  ^all 
''  present  unto  this  vicarage,  because  it  was  a  chattel 
^*  vested  in  him."  In  this  instance,  the  individual  to 
whom  the  right  accrued  as  parson,  after  having  vacated 
the  rectory  by  acceptance  of  other  preferment,  is 
allowed  to  present  the  vicar,  in  preference  to  the  suc- 
cessor in  the  rectory.  Whether  the  case  here  put  vras 
founded  upon  any  actual  decision,  or  only  upon  fltz- 
herbert's  own  understanding  of  the  law  prevailing  in 
his  own  time,  it  has  the  sanction  of  his  great  name,  and 
must  be  deemed  of  high  authority.  One  distinction 
indeed  is  recognized  between  lay  and  ecclesiastical 
patrons,  in  respect  to  the  right  to  vary  a  clerk  ^re- 

(q)  Burn's  Eccles.  Law,  vol.  2,  p.  79,        (r)  34  w. 
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seated.  If  ah  ecclesiastical  patron  once  present  a  clerk,  issa. 
and  then  vary  his  presentation  by  presenting  another,  the  ^)^^)^ 
bishop  is  not  bound  to  receive  either ;  whereas,  if  a  lay 
patron,  having  presented  one  clerk,  afterwards  present 
another,  the  bishop  cannot  absolutely  refuse  to  institute, 
but  may  make  his  choice ;  the  ground  of  which  dis^ 
tinction  is,  that  the  ecclesiastical  patron  has  not  the 
same  excuse  as  the  lay  patron  for  omitting  to  ascertain 
the  sufficiency  of  the  clerk  first  presented  (i)  But  this 
distinction  has  no  bearing  on  the  question  of  succession 
to  the  right  of  presentation.  It  has  been  urged  at  your 
Lordships'  bar,  that  where  a  judicial  officer  entitled  to 
appoint  to  some  office,  dies  without  having  made  an  ap^ 
pointment,  the  successor  in  the  office  shall  appoint.  The 
first  answer  to  this  case  is,  that  such  right  of  appoint- 
ment is  not  property  of  any  kind ;  and  the  next,  that  the 
same  law,  whether  old  or  new,  which  has  established  the 
superior  office,  has  regulated  the  right  of  appointment ; 
in  which  respect  the  case  resembles  that  of  the  Cham- 
berlain of  London,  the  principle  of  which  is,  that  the 
law  which  regulates  the  right  of  succession^  is  coeval 
with  the  establishment  of  the  office. 

It  now  only  remains  for  me,  in  the  third  place,  to  con- 
sider your  Lordships*  question  with  reference  to  the  per* 
sonal  representatives  of  the  deceased  prebendary.  The 
right  of  the  personal  representatives  of  a  natural  person, 
where  a  right  of  presenting  has  accrued,  was  not  disputed 
in  argument.  It  was  admitted  to  be  too  firmly  established 
upon  authority  to  be  now  called  in  question ;  but  it  was 
contended  to  be  an  exception  from  the  general  rule  of 
law,  which  ought  not  to  be  extended  to  a  new  case ;  the 
exception  itself,  though  established,  being,  as  it  was 
aaid,  inconvenient  and  founded  on  a  vicious  principle. 
I  do  not  propose  to  offisr  your  Lordships  any  observation 
upon  the  convenience  or  inconvenience  of  the  existing 

(s)  Kielway,  154- 
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1835.       law,  by  which  the  personal  representative  is,  in  ordinary 
^^    ""  cases,  preferred  to  the  owner  of  the  advowson  ;  but  if 

MiRVHOUSC  .  .  . 

v.  the  view  which  I  have  taken  of  the  right  be  at  all  cor- 

rect, the  law  which  prefers  the  personal  representative 
is  the  general  rule,  and  it  lies  on  those  who  deny  its 
application  to  the  administrator  of  a  prebendary,  to 
establish  a  ground  of  exception.  It  may  be  admitted, 
that  the  right  of  such  administrators  has  never  been 
the  precise  subject  of  any  judicial  decision  ;  but  little 
is  to  be  inferred  from  that  circumstance,  either  on.  one 
side  or  the  other.  If  any  argument  is  to  be  built  upon 
the  absence  of  litigation  upon  the  subject,  I  should 
rather  conclude  that  the  general  rule  has  prevailed, 
than  that  an  exception  to  it  had  been  admitted  without 
dispute.  There  can  be  no  doubt  that  (generally  speak- 
ing) the  executor  of  a  prebendary,  as  well  as  every 
other  ecclesiastical  corporation  sole,  takes  the  personal 
rights  of  his  testator,  whether  in  possession  or  in  action, 
which  accrued  to  the  deceased  in  right  of  his  prebend ; 
such  as  the  produce  of  the  prebendal  lands  actually 
severed,  or  rent  become  due  before  the  death  of  the 
prebendary.  So  a  ward,  relief,  heriot,  &c.  accruing 
from  the  prebendal  lands,  would  pass  as  chattels  to  the 
executor ;  and  on  the  other  hand,  the  successor  does  not 
take  any  such  rights  or  interests  as  are  less  than  free- 
hold. Even  if  a  bond  be  expressly  given  to  a  corpora- 
tion sole,  (as  the  Dean  of  St.  Paul's)  and  to  his  suc- 
cessors, the  successor  shall  not  sue  upon  it,  but  the 
executor ;  20  Edw.  4,  2 ;  Pro.  Corporations,  60.  It 
is  urged,  however,  that  the  right  of  presentation  to  a 
vacant  church  is  not  a  matter  of  profit,  and  that  the 
personal  representative  of  the  deceased  prebendary 
ought  not  to  take  it,  because  it  would  not  be  assets. 
But  the  same  argument  applies  to  the  personal  repre- 
sentatives of  a  natural  person,  in  which  case  their  title 
is  admitted  to  be  unimpeachable.     If  the  right  of  pre- 
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sentation  be  not  part  of  the  freehold,  it  cannot  be        1833. 
exercised  by  the  successor :  by  whom  then  should  it  be    M,^j.„oj;sg 
exercised,  but  by  the  person  who  represents  the  per-  v. 

sonal  interest  of  the  deceased  ?  The  title  of  a  personal 
representative  is  not  confined  to  those  things  which  be- 
come assets  in  his  hands.  AH  the  personal  estate  of  the 
deceased,  whether  held  for  his  own  benefit  or  for  that 
of  others,  passes  to  his  executor  or  administrator.  Terms 
for  years  producing  no  benefit,  covenants  and  obligations 
for  the  benefit  of  strangers,  vest  in  the  personal  repre- 
sentative. If  the  patron  be  disturbed  in  presenting  to 
a  vacant  church,  and  die,  his  executor,  and  not  his  heir, 
must  bring  the  writ  ofqtiare  impedit.  It  can  scarcely  be 
argued,  that  the  successor  of  a  deceased  prebendary, 
who  was  disturbed  in  his  lifetime,  could  maintain  such 
a  writ :  and  if  not,  who  but  the  executor  could  main- 
tain it  ?  And  who  is  to  have  the  writ  to  the  bishop  ? 
Moreover,  it  is  to  be  recollected,  that  in  such  an 
action  damages  are  recoverable,  and  that  such  damages 
would  be  assets.  In  Smallwood  v.  The  Bis/iop  of 
Coventry  (t\  it  was  expressly  held  by  the  Justices, 
that  this  action  was  within  the  equity  of  the  statute 
of  the  4th  £d.  3  ;  for  the  presentation  is  a  chattel 
that  should  go  to  the  executors  if  the  disturbance  had 
not  been,  and  for  a  disturbance  in  their  own  time  they 
shall  recover  damages  to  the  use  of  the  testator ;  by  the 
same  reason,  for  a  disturbance  in  the  time  of  their  tes- 
tator, they  shall  recover  damages  by  the  equity  of  the 
statute  4  Ed.  3 ;  and  according  to  the  report  of  the 
same  case  in  Saville,  118,  it  was  held,  with  refer- 
ence to  the  objection  that  the  presentment  could  not  be 
assets,  that  everything  which  the  law  gives  to  executors 
should  be  said  to  be  valuable  assets ;  that  by  reco- 
very in  qiiare  impedit^  the  damages  would  be  assets ; 

(t)  Cro.  Eliz.  207. 
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1833.       and  so,  as  the  advowson  is  assets  in  the  hands  of  the  heir, 
J    "^    '      the  presentment  shall  be  in  the  hands  of  the  executor. 

MiREnOUSB  ^  111 

V.  Will  it  be  said,  that  such  assets  belong  to  the  successor 
Rekk ELL.  ^^  ^  prebendary,  or  that  he  rather  than  the  executor  is  to 
sue  for  them  for  the  benefit  of  the  deceased's  personal 
estate  ?  It  has  been  objected,  in  argument  against  the 
right  of  the  personal  representative,  that  he  cannot 
present  in  right  of  the  prebend*  yet  that  he  ought  to 
present  in  that  right  in  which  the  deceased  prebendary 
must  have  presented.  But  the  same  difficulty,  if  it  be 
one,  would  apply  to  the  case  of  a  husband,  who,  though 
not  tenant  by  the  curtesy,  presents  after  his  wife's 
death,  in  respect  of  an  advowson  vested  in  the  wife,  to 
a  living  becoming  vacant  during  the  coverture ;  and 
also,  to  the  case  mentioned  by  Fitzherbert,  of  a  parson 
to  whom  a  right  of  presenting  to  a  vicarage  has  accrued 
in  right  of  his  church,  and  who  presents  a  yicar  after 
having  vacated  his  rectory  by  promotion.  In  both  these 
cases,  the  title,  which  accrued  aUenojurCy  is  asserted  by 
the  presenter  as  a  personal  right  vested  in  the  indivi- 
dual to  whom  it  accrued.  The  observations  which  I 
have  humbly  submitted  to  your  Lordships,  have  been 
confined  to  the  case  of  a  presentative  advowson,  the 
object  of  your  Lordships*  question  being  in  terms  a  right 
of  presentation.  The  case  of  a  donative  advowson,  in 
which  there  is  no  presentation  to  the  bishop,  stands 
altogether  upon  different  ground,  not  forming,  as  I 
conceive,  any  exception  to  the  general  rule  which  has 
been  mentioned,  but  being  of  a  nature  to  which  the 
rule  is  inapplicable.  The  principle  of  the  rule  which 
carries  the  right  of  presenting  to  the  executor,  is,  that 
the  right  which  accrued  to  the  testator  as  patron,  is 
become  distinct  from  the  advowson.  It  belongs  to  the 
patron  for  a  limited  time  only,  which  time  is  independ- 
ent of  his  interest  in  the  advowson.  If  not  exercised 
within  six  months,  it  passes  as  a  separate  and  distinct 
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interest  to  the  bishop  ;  and  if  not  exercised  by  the        1 833. 
bishop  within  six  months  more,  it  passes  in  like  manner      '    ""    ' 

,_.  .  ,■•  ,  ,  MlREHOUSS 

to  the  King ;  neither  the  bishop  nor  the  King  having  v. 

any  interest  in  the  advowson.  In  the  case  of  a  dona- 
tive, the  right  of  presenting  is  subject  to  no  limitation. 
Though  the  patron  forbear  to  fill  the  church  for  any 
length  of  time,  his  right  is  not  lost ;  it  does  not  pass 
from  him  to  the  bishop,  nor  to  the  King,  nor  to  any  other 
person  ;  and  if  he  never  fill  the  church  at  all,  the  com-^ 
mon  law  has  made  no  regular  provision  for  compelling 
him  to  do  so.  So  different  is  the  right  of  the  patron 
of  a  donative  from  that  of  a  presentative  advowson,  that 
even  during  the  incumbency,  the  sole  right  of  visitation 
and  correction  continues  in  the  patron,  independent  of 
the  jurisdiction  of  the  ordinary.  The  patron  alone  can 
deprive  the  incumbent,  and  it  is  to  him  that  resignation 
must  be  made.  It  is  necessary  here  to  consider,  whe- 
ther by  the  Spiritual  Court,  or  by  any  means,  the  owner 
of  a  donative  might  be  obliged  to  supply  a  minister  for 
the  service  of  the  church,  upon  the  ground  of  his  hav- 
ing dedicated  the  church  to  the  public  for  spiritual 
purposes ;  for  admitting  such  obligation  to  lie  upon  the 
patron,  yet  during  the  vacancy  of  a  donative,  either  by 
death,  resignation  or  otherwise,  the  freehold  of  the 
church,  of  the  glebe,  and  of  the  tithes,  reverts  to  the 
patron,  and  remains  in  him  till  by  a  new  gift  he  confers 
it  on  a  new  incumbent ;  and  it  would  therefore  be  in- 
consistent with  this  title  of  the  patron,  that  any  other 
person  should  have  a  right  to  divest  his  freehold  by 
collation.  For  these  reasons,  my  Lords,  I  am  humbly 
of  opinion,  that  where  an  advowson  belongs  to  a  pre- 
bendary in  right  of  his  prebend,  and  the  church  becomes 
vacant,  and  the  prebendary  dies  without  having  pre- 
sented, the  right  of  presentation  belongs  to  his  per- 
sonal representative. 
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1 833.  Mr.  Justice  James  Parke :  —To  the  question  which 

MiREnou  E   y^"*^  Lordships  have  been  pleased  to  refer  to  the  Judges^ 
r.  I  answer,  that,  in  my  opinion,  the  right  of  presentation 

belongs  to  the  personal  representatives  of  the  deceased 
prebendary.  The  precise  facts  stated  by  your  Lordships 
have  never,  as  far  as  we  can  learn,  been  adjudicated  upon 
in  any  court ;  nor  is  there  to  be  found  any  opinion  upon 
them  of  any  of  our  Judges,  or  of  those  ancient  text- 
writers  to  whom  we  look  up  as  authorities.  The  case, 
therefore,  is  in  some  sense  new,  as  many  others  are 
which  continually  occur ;  but  we  have  no  right  to  con- 
sider it,  because  it  is  new,  as  one  for  which  the  law  has 
not  provided  at  all ;  and  because  it  has  not  yet  been 
decided,  to  decide  it  for  ourselves,  according  to  our  own 
judgment  of  what  is  just  and  expedient.  Our  com- 
mon-law system  consists  in  the  applying  to  new  combi- 
nations of  circumstances  those  rules  of  law  which  we 
derive  from  legal  principles  and  judicial  precedents; 
and  for  the  sake  of  attaining  uniformity,  consistency 
and  certainty,  we  must  apply  those  rules,  where  they 
are  not  plainly  unreasonable  and  inconvenient,  to  all 
cases  which  arise ;  and  we  are  not  at  liberty  to  reject 
them,  and  to  abandon  all  analogy  to  them,  in  those  to 
which  they  have  not  yet  been  judicially  applied,  because 
we  think  that  the  rules  are  not  as  convenient  and  rea- 
sonable  as  we  ourselves  could  have  devised.  It  appears 
to  me  to  be  of  great  importance  to  keep  this  principle 
of  decision  steadily  in  view,  not  merely  for  the  deter- 
mination of  the  particular  case,  but  for  the  interests  of 
law  as  a  science.  I  propose,  therefore,  to  inquire,  by 
reference  to  those  sources  from  which  we  usually  derive 
them,  what  the  rules  and  maxims  of  the  common  law 
upon  this  subject  are ;  and  it  will  be  found  that  there  is 
little  difficulty  in  the  inquiry,  and  none,  as  it  seems  to 
me,  in  their  application  to  the  facts  under  consider- 
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ation.     The  decision  of  the  present  case  depends  upon       1833. 
two  propositions,  both  of  which  appear  to  me  to  be  esta-    m, rehouse 
blished  by  authority,  and  neither  of  which  can  be  shown  v. 

to  be  unreasonable  or  inconvenient.  First,  that  in 
every  presentative  benefice,  the  void  turn  is  a  personal 
right  or  interest,  which  is  disannexed  from  the  estate 
in  the  advowson,  and  vested  in  the  person  of  the  indi- 
vidual to  whom  the  advowson  then  belongs.  Secondly, 
that  whether  valuable  in  a  pecuniary  point  of  view  or 
not,  all  personal  rights  and  interests  of  the  nature  of 
property,  and  which  are  not  extinguished  by  death, 
(with  some  exceptions,  which  are  easily  explained,  and 
which  have  no  bearing  upon  the  present  case,)  vest,  on 
the  death  of  the  owner,  in  his  personal  representatives. 

The  first  of  these  two  propositions,  I  say,  will  be 
found  to  be  supported  by  authority ;  for  in  every  case 
which  is  reported,  and  in  every  book  in  which  the  sub- 
ject has  been  treated  of  or  mentioned,  as  far  as  I  have 
been  able  to  discover,  the  void  turn  or  right  of  pre- 
senting to  a  vacant  presentative  benefice  is  either 
expressly  stated  to  be  a  personal  right  or  interest^ 
under  a  considerable  variety  of  description,  or  the  cases 
mentioned  are  capable  of  a  satisfactory  explanation 
upon  that  supposition  only.  It  is  true,  that  the  great 
majority  of  the  authorities  to  which  I  refer  refate  to 
benefices  in  lay  hands,  but  all  do  not ;  and  there  is  no 
one  case,  text-book  or  dictum,  of  which  I  am  aware,  in 
which  any  intimation  is  conveyed  that  there  is  any 
exception  to  this  general  rule.  Surely  it  is  impossible 
to  argue,  with  such  a  constant,  uniform  and  unvarying 
course  of  precedent  on  one  side,  in  all  cases  in  which 
the  subject  has  been  in  question,  and  in  the  absence  of 
all  authority  for  such  an  anomaly  on  the  other,  that  the 
case  of  an  advowson  in  spiritual  hands  is  an  exception 
to  the  general  rule ;  and  if  the  absence  of  authority 
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1833.       were  not  sufficient,  it  seems  impossible  to  show  in  what 
way  the  exception  could  have  arisen. 

MrREHOUSE  •  .111.1  .  .  11 

V,  1  have  said  that  this  rule  exists  m  all  presentative 

ENNELL.  benefices,  and  I  confine  it  to  these ;  for  donatives  are 
a  very  different  species  of  property,  and  are  governed 
by  different  rules.  This  subject  is  most  clearly  ex- 
plained, and  all  the  authorities  referred  to,  in  the 
very  learned  judgment  of  my  brother  Littledale,  in 
the  Court  below  (7  Barn.  &  Cres.  145)  ;  and  it  is 
enough  to  say  the  result  is,  that  in  donatives  the  com- 
plete dominion  over  the  vacant  benefice,  and  the  free- 
hold in  it,  remain  in  the  patron,  together  with  the 
right  to  take  the  intermediate  profits,  until  it  is  again 
granted  out  by  him  to  a  new  incumbent,  in  the  nature 
of  a  new  investiture.  This  freehold,  in  the  case  of  the 
death  of  the  patron  during  a  vacancy,  of  course  passes 
to  the  heir.  I  do  not  propose  to  occupy  your  Lordships' 
time  by  citing  all  the  authorities  to  prove  that  the  void 
turn  of  a  presentative  benefice  is  a  personal  right  or 
interest.  They  have  been  all  referred  to  in  the  argu- 
ments at  your  Lordships'  bar,  and  in  those  in  the  Court 
below.  In  some  cases  this  interest  is  called  a  ^'  chose 
**  in  actioiiy**  Leach  v.  Babbington  (u)  ;  in  some 
"  a  chattel,"  as  by  Periam,  justice,  in  the  Queen\ 
Fane^Sj  and  the  Archbishop  of  Canterbury's  cases  (w) ; 
in  others,  as  in  Fitz.  Nat.  Brev.  Quare  Impedit,  34  N., 
and  3  Keble,  152,  **  a  chattel  vested."  A  "  personal 
chattel,"  Vin.  Abr.  Executor,  z.  2,  pi.  4,  note. 
A  chattel  vested  and  severed  from  the  manor,"  Fitz. 
Nat.  Brev.  33  P.  In  one  it  is  called  a  "  personal  thing 
^'  annexed  to  the  person  of  him  who  was  patron  in  ex- 
"  pectancy  at  the  time  of  the  vacancy ;"  also,  **  a  thing 
"  in  right,  power  and  authority  j"  and  also,  "  a  chose 

(«)  Cro.  Eliz.  8ii.  (ti)  4  Leon.  109. 
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^^  in  action,   and  in  effect,  the  fruit  and  execution       isss. 
*'  of  the  advowson,  and  not  any  advowson,"  bv  six    „ 

'  ^  '  -  MlREBOt78E 

Justices,  in  Stephens  v.  JVall{x)  ;  in  3  Leon.  256,  "a  ^  v. 
^*  power  to  present,  and  an  authority  annexed  to  the 
**  person."  In  Digby  v.  Fitch  (y\  Justice  Warburton 
said,  '^  the  presentment  is  the  possession,  in  quare  im- 
**  pedit;  as  in  rent,  the  reserving;  in  common,  the 
•*  taking  of  the  profits."  In  Brooksby  v.  Wkham  (z\ 
it  is  also  compared  to  rent,  and  this  analogy  will  be 
found  to  be  the  most  perfect.  The  advowson  is  the 
estate,  which  descends,  may  be  conveyed,  is  limited,  and 
escheats  as  such ;  the  presentation  is  the  mode  of  en- 
joyment, the  profit  or  rent  of  the  estate,  and,  like  the 
rent  or  profit,  belongs  to  the  owner  of  the  estate  at  the 
time ;  it  accrues  in  the  nature  of  a  personal  chattel, 
distinct  and  severed  from  the  inheritance ;  it  belongs 
to  him  not  as  owner,  but  as  an  individual. 

These  authorities,  in  which  the  right  of  presenting 
on  a  void  turn  is  treated  as  a  personal  right,  are  not 
confined  to  the  case  of  passing  to  the  executor,  in  the 
event  of  the  patron's  death  during  vacancy.  There  are 
many  others  in  which  it  is  so  treated.  A  termor  in  the 
advowson  has  a  right  to  present,  though  after  the  term 
has  expired,  to  a  vacancy  which  happened  during  the 
term,  Fitz.  Nat.  Brev.  Quare  Impedit,  33  a. ;  Brooke, 
Presentation  Eglise,  22 ;  and  he  would  be  equally 
entitled  to  the  rents  in  arrear  of  an  estate  granted  for 
the  same  term.  A  husband  is  entitled  to  present  after 
his  wife's  death,  on  an  avoidance  during  his  wife's  life- 
time, of  a  church  of  which  she  had  the  advowson,  Co. 
Ciitt.  120  a. ;  Brooke  Present,  k  FEglise,  pL  22 ;  as  he 
would  also  be  entitled  to  the  arrears  of  rent  of  his  wife's 
estate.     It  is  incapable  of  being  assigned  (Dyer,  283  a.) 

(x)  Dyer,  283,  a.  iy)  Bro.  &  Golds.  167. 

(«)  1  Leon.  167. 
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1 833.       or  released  by  one  joint  tenant  to  another  (1  Leon.  167)9 
MiREHousE   ^  arrearages  of  rent  are.     If  the  patron  be  outlawed 
V  in  trespass,  the  church  being  void,  the  King  is  entitled, 

as  to  the  other  goods  and  chattels  of  the  outlaw,  and  as 
he  would  be  to  the  rents  of  his  lands.    Brooke  Presen- 
tation k  PEglise,  22  ;  Fitz.  N.  B.  34  Q.     All  these  wre 
cases  of  advowsons  in  lay  hands ;  but  a  void  turn  is 
treated  in  one  case  as  a  personal  right,  disannexed  from 
the  advowson  when  in  spiritual  hands.     In  Fitz.  N.  B. 
34  N.,  it  is  said,  that  **  if  a  vicarage  happen  void,  .and 
**  before  the  parson  present  he  is  made  a  bishop,  &c 
**  yet  he  shall  present  unto  this  vicarage,  for  it  was 
'*  a  chattel  vested  in  him/'    All  the  authorities  which 
I  have  cited  are  uniform  (and  many  others  might  be 
adduced)  to  show  that  the  right  of  presentation  is  a 
personal  right  disconnected  from  the  estate  of  the  ad- 
vowson, and  belongs  to  the  person  of  the  owner ;  and 
the  last  applies  to  the  case  of  a  spiritual  person,  and  is 
in  point.     But  on  the  part  of  the  successor  it  is  argued, 
so  far  as  his  case  is  put  upon  the  ground  of  authority, 
that  the  last  case  is  single  and  unsupported,  and  that  all 
the  others  are  anomalies;    that  in  truth  the  general 
rule  is,  that  the  void  turn  continues  part  of  the  advow- 
son ;  that  these  exceptions  have  been  introduced  in  all 
cases  of  lay  patronage,  without  any  reason  at  all,  though 
they  have  been  too  firmly  established  by  authority  to  be 
now  disturbed,  but  that  the  general  rule  still  continues 
and  ought  to  be  maintained  in  the  case  of  spiritual 
advowsons.     Of  course   the   burthen   of  proving  the 
existence  of  this  rule  lies  on  those  who  assert  it ;  but 
the  singularity  of  this  argument,  which  was  urged  at 
your  Lordships*  bar,  is,  that  while  it  treats  all  the  cases 
in  the  reports  and  books  as  anomalies  and  exceptions  to 
a  supposed  general  rule,  without  the  least  authority  for 
stating  that  they  are  exceptions  and  anomalies,  it  asserts 
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the  general  rule,  as  will  be  found,  without  any  authority       i833. 
for  it ;  for  there  is  no  one  case  or  dictum  cited  which    .. 

.  1  1  n  •        •         MiREHOUSE 

makes  any  mention  of  such  a  general  rule.  But  it  is  ^  v. 
contended  that  it  must  be  implied  that  there  is  such 
a  rule,  from  four  cases  which  lead  to  the  inference 
that  the  next  turn  continues  part  of  the  advowson  : 
one  was  where  the  incumbent  was  also  patron,  and  died 
seised  in  fee  of  the  advowson ;  the  heir  was  held  entitled 
to  present,  and  it  was  said  that  this  must  be  because 
the  turn  continued  a  part  of  the  advowson ;  Halt  v.  The 
Bishop  of  lVinton{a) ;  but  this  case  was  decided,  not  on 
the  ground  of  the  next  turn  continuing  parcel  of  the 
advowson,  but  expressly  on  the  ground  that  the  descent 
to  the  heir  and  the  fall  of  tlie  avoidance  to  the  execu- 
tor happened  in  one  instant,  and  that  the  elder  right 
should  be  preferred.  The  general  nature  of  the  in- 
terest which  arises  on  an  avoidance  was  distinctly 
admitted,  and  the  right  of  the  heir  put  upon  a  ground 
which  is  perfectly  consistent  with  it.  Two  other  cases 
from  which  this  inference  was  raised,  were  those  referred 
to  in  Co.  Litt.  388  a.  A  bishop  dies,  a  church  being 
vacant  in  his  life,  and  after  his  decease  the  King  shall 
present,  and  not  the  executor  or  administrator :  so 
also  in  the  case  of  the  death  of  a  tenant  by  knight 
service  in  capitCj  with  an  advowson  appendant,  which 
has  become  void  in  his  life,  his  heir  within  age,  the 
King  presents,  and  not  the  executor  or  administrator. 
And  this  is  said  to  be  another  proof  that  the  void 
turn  is  still  a  part  of  the  advowson.  But  though  the 
King  omit  to  present  till  he  restore  to  the  bishop  his 
temporalities,  or  till  the  heir  be  of  age  and  sue  his 
livery  and  hath  it,  the  King  still  has  the  right  to  pre- 
sent; and  this  shows  that  in  neither  case  the  void 

(a)  3  Lev.  47. 
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1833.  turn  remains  parcel  of  the  advowson,  and  belongs  to  the 
MiREuousE  P^^son  who  is  owner  of  it.  For  both  these  positions, 
V*  Fitz.  N.  B.  83  N.  O.,  is  an  authority.  Besides,  it  is 
said  in  Co.  Litt.  388  a.,  that  if  the  land  be  holden  of 
a  common  person,  in  that  case  the  executor  shall  pre- 
sent ;  but  if  the  void  turn  were  still  part  of  the  advow- 
son,  why  should  not  a  common  person  as  well  as  the 
King,  when  both  take  the  advowson,  exercise  this  right? 
It  is  quite  clear,  therefore,  that  as  neither  of  these  cases 
can  be  explained  by  the  supposed  rule,  we  must  loA 
for  another  explanation.  Both  are  clearly  referable  to 
the  King's  prerogative,  which  entitles  him  in  these 
special  cases  to  this  personal  interest.  It  should  be  ob- 
served also,  that  RoUe's  Abr.  Presentation  ^  I'Eglise, 
c.  pi.  4,  and  Bro.  Present,  k  TEglise,  10,  which  state 
that  the  King  is  entitled,  both  state  that  the  bishop's 
executors  are  not ;  which  shows  that  these  great  lawyers 
thought  the  void  turn  was  disannexed,  and  that  the 
successor  at  all  events  had  no  right  whatever.  A  fourth 
case,  from  which  the  inference  of  this  continuance  of  the 
void  turn  as  part  of  the  advowson  was  deduced,  was 
that  of  a  conveyance  by  the  Crown  of  an  advowson, 
whilst  the  church  was  void,  which,  according  to  Fits. 
N.  B.  33,  n.,  passes  the  void  turn.  Admitting  that 
authority  to  be  correct,  and  it  is  doubtful  from  what  is 
said  upon  this  subject  in  Dyer,  347  b.,  it  is  a  question  only 
as  to  the  effect  of  the  King's  grant,  and  never  could  have 
arisen  unless  the  void  turn  had  been  severed  and  distinct 
from  the  advowson.  The  case,  in  truth,  amounts  to  no 
more  than  this,  that  the  grant  of  an  advowson  which 
involves  in  it  every  present  and  future  right  of  pre- 
sentation, passes,  in  the  case  of  the  Crown,  the  next 
presentation  to  a  void  living,  which  the  Crown  can 
grant ;  Dyer,  283  a.;  though  in  the  case  of  a  subject 
it  would  not ;  for  a  subject  cannot  grant  over  such  a 
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personal  right.  None  of  those  four  cases,  therefore,  which       i  sss. 
are  relied  upon  as  proofs  of  the  existence  of  this  sup-    ^^^^^^^^^ 
posed  rule  (and  there  are  no  others,)  in  reality  prove  it  at  v. 

all,  and  all  are  capable  of  being  satisfactorily  explained 
upon  another  supposition.  There  is,  therefore,  as  it 
appears  to  me,  a  great  body  of  authority  in  favour  of 
the  position  that  the  void  turn  is  a  personal  right  in  all 
cases ;  and  when  the  cases  are  investigated,  a  total  ab- 
sence of  authority  to  the  contrary.  If  it  be  conceded 
that  this  interest  is  of  a  personal  nature,  and  dissevered 
from  the  advowson  in  all  cases,  it  must  be  contended 
that  in  the  case  of  a  spiritual  person,  this  personal  in- 
terest or  chattel  will  go  by  succession.  But  that  is  a 
violation  of  the  established  rule  that  a  corporation  sole 
cannot  take  a  chattel  by  succession,  whether  in  posses- 
sion or  action  ;  Fulwooifs  case  (&)  ;  and  no  authority  can 
be  cited  to  show  that  this  special  chattel  interest  is  an 
exception.  I  have  shown,  therefore,  that  there  is  no  au- 
thority for  the  alleged  general  rule  that  the  void  turn 
continues  annexed  to  the  advowson,  and  is  not  of  a  per- 
sonal nature  ;  and  if  it  be  of  a  personal  nature,  there  is 
not  only  no  authority,  but  it  is  against  the  rules  of  Jaw  ^ 

that  it  should  pass  to  a  successor.  Upon  the  hypo- 
thesis in  favour  of  the  successor,  all  the  decided  cases 
are  anomalies  ;  upon  that  made  by  the  personal  repre- 
sentatives, that  the  right  of  presenting  is  in  all  cases, 
both  of  lay  and  spiritual  patronage,  a  personal  interest, 
we  have  an  uniform  and  consistent  system.  As  this 
right  when  in  lay  hands  is  analogous  to  rent,  in  the  case 
of  land,  so  it  is  when  the  advowson  is  in  spiritual  hands ; 
and  as  a  parson  or  prebendary,  who  resigns,  or  his  exe- 
cutor, when  he  dies,  is  clearly  entitled  to  the  arrearages 
of  rent  and  profits  which  accrued  before  his  resignation  or 

(//)  4  Coke,  64. 
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1 833.       death  (Fitz.  N.  B.  122  D. ;  120  L. ;  19  Hen.  6, 44) ;  so 
MiREHODsi:    ^^  °^  ^'^  personal  representative  ought  to  be  entitled  to 
V.  the  right  of  presenting,  which  fell  during  the  same  period. 

Besides,  if  this  anomalous  principle  is  introduced  on  the 
ground  of  the  spiritual  character  of  the  prebendary, 
what  is  to  be  said  of  it  while  the  prebend  was  in  lay 
hands,  which  it  clearly  might  have  been  before  the  Act  of 
Uniformity,  according  to  the  case  of  Bland y.MadoJC  (c)? 
Is  the  void  turn  to  be  dissevered  or  not,  according  as 
the  prebendary  is  a  layman  or  ecclesiastic  ?  It  is  said 
t)iat  this  patronage  is  so  annexed  to  this  spiritual  cor- 
poration as  to  be  incapable  of  separation  from  it ;  but 
not  only  is  there  no  authority  for  this  position,  but 
many  precedents  are  against  it,  in  which  bishops  and 
other  ecclesiastical  corporations  sole  have  granted  away 
their  right  to  laymen,  which  grants  have  been  consi- 
dered good  against  themselves.  I  need  not  refer  your 
Lordships  to  the  authorities  ;  they  are  collected  in  the 
reported  cases  in  the  Courts  below.  ^  And  indeed  I  am 
at  a  loss  to  see  in  what  way  the  alleged  difierence,  if 
there  be  any,  between  the  qualities  of  an  advowson  in  lay 
hands  and  in  those  of  a  spiritual  proprietor,  could  have 
arisen.  It  is  highly  probable,  to  say  the  least  of  it,  that 
all  rectories  were  originally  created  in  the  hands  of  lay- 
men, who  received  the  patronage  from  the  bishops  in 
lieu  of  those  lands  which  they  granted  on  the  founda- 
tion or  endowment  of  a  church  ;  and  if  this  be  so,  what 
is  there  to  raise  the  presumption  that  when  they  after- 
wards granted  these  advowsons  to  the  church,  they 
wished  them  to  have  new  properties  and  qualities  dif- 
ferent from  those  they  had  in  their  own  hands?  or  if 
they  did  wish  it,  what  power  had  they  to  communicate 
them?     They  could  no  more  alter  the  rules  of  law, 

(c)  Cro.  Eliz.  79. 
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ftnd  make  chattel  interests  be  taken  in  succession  by  a       1833. 
corporation  sole,  than  they  could  make  the  estate  in    mirehouse 
a  freehold  descend  to  executors.    "  Succession  in  a  body  «'• 

"  politic,  is  inheritance  in  a  body  private  ;"  FulzvoocTs 
case  {d) ;  and  no  grantor  can,  however  much  he  may 
wish  it,  limit  his  estate  against  the  rules  of  law.  And 
supposing  that  there  were  instances  in  which  a  bishop 
or  other  ecclesiastical  person,  and  not  a  layman,  had 
originally  founded  or  endowed  a  church  out  of  the  lands 
belonging  to  him  in  that  character,  and  became  the  pro- 
prietor of  the  advowson  which  he  or  his  successor  had 
granted  to  the  prebendary,  the  &fame  difficulty  occurs  in 
proving  the  intention  of  the  donor,  and  a  similar  diffi. 
c:ulty  in  carrying  that  intention  into  effect ;  and  if  those 
difficulties  are  overcome,  the  alleged  difference  in  the 
quality  of  lay  and  spiritual  advowsons  must  at  all  events 
be  confined  to  those  very  special  cases,  exclusive  of  all 
others. 

The  next  proposition  which  the  authorities  establish, 
is,  that  all  personal  rights  and  interests  of  the  nature  of 
property,  and  which  are  not  extinguished  by  death,  vest 
on  the  decease  of  the  owner,  (with  some  few  excep- 
tions,) in  his  personal  representatives.  The  executors 
or  administrators  are  not  constituted  for  the  purpose  of 
paying  the  debts  of  the  deceased;  their  liability  to  those 
debts  is  a  consequence  of  their  representative  character. 
Litt.  s.  337»  says  that  executors  represent  the  person  of 
their  testator  ;  so  Yelverton,  103,  is  to  the  same  purpose. 
He  is  in  law  the  testator's  assignee ;  Wentworth  Off.  Ex. 
100.  As  to  the  estate  committed  to  his  trust,  he  may 
charge  others  and  be  charged  himself,  sue  and  be  suedj 
as  the  testator  himself  ought;  Sheppard's  Touch.  401. 
Executors  take  therefore  all  the  personal  estate  and 

(d)  4  Coke,  64. 
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1833.       interest  of  the  testator,  and  are  identified  with  him  in 
MiiiEHousB    respect  to  all  personal  property,  but  their  obligation  to 
V*  pay  debts  is  only  to  the  extent  of  the  value  of  those 

effects  which  are  valuable.  They  have  all  the  deceased's 
effects,  but  they  are  liable  only  for  assets.  It  is  a  fal- 
lacy to  suppose  that  they  take  nothing  but  what  is 
valuable ;  and  therefore  do  not  take  rights  of  presenta- 
tion to  void  benefices :  a  fallacy  which  has  led  to  the 
argument  that  all  the  cases  in  which  a  personal  repre- 
sentative has  taken  a  void  turn,  which  certainly  cannot 
be  sold,  are  unreasonable  anomalies.  The  31  £d.  3, 
St.  1 ,  c.  1 1 ,  puts  administrators  who  are  the  deputies  of 
the  ordinary  on  the  same  footing  as  executors  (e).  To 
this  rule,  that  the  personal  representatives  take  all  the 
personal  rights  of  the  deceased,  of  the  nature  of  property, 
there  are  some  exceptions,  which  the  common  law,  in 
the  case  of  private  individuals  or  the  King's  prerogative 
right,  has  established.  Chattels  touching  the  realty, 
deer  in  a  park,  fish  in  a  pond,  evidences  of  heir-looms 
which  go  to  the  real  representative,  and  the  anal(^u8 
case  of  the  ornaments  of  a  bishop's  chapel,  which  pass  to 
the  successor,  are  of  the  former  description ;  the  right 
of  the  Crown  to  the  void  turn,  in  the  case  of  the  tenant 
in  capite^  and  the  bishop,  stated  by  Coke,  p.  388  a., 
are  instances  of  the  latter ;  and  it  is  to  be  observed, 
that  both  those  instances  are  put  by  him  as  exceptions 
to  the  general  rule,  that  chattels,  as  well  real  as  per- 
sonal, shall  go  to  the  executors  or  administrators. 
None  of  the  excepted  cases  have  any  bearing  on  this, 
and  there  is  no  mention  anywhere  made  of  an  excep- 
tion of  the  right  in  question  when  in  spiritual  hands ; 
and  it  would  violate  the  rule  of  law,  as  to  succession  by 
a  corporation  sole  to  chattels,  if  it  did. 

(e)  Vide  also  Shep.  Touch.  401. 
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My  Lords,  I  must  own  that  it  appears  to  me  to  be       183S. 
quite  clear,  that  if  this  case  is  to  be  decided,  as  I  con-    mibehouse 
ceive  all  similar  cases  ought  to  he,  according  to  the  rules  v. 

deduced  from  former  decisions  and  legal  precedents  and 
principles,  there  is  no  doubt  as  to  the  right  of  the  per- 
sonal representative  of  the  prebendary  to  present  to  the 
void  living.  These  rules  cannot  be  shown  to  be  con^- 
trary  to  sound  reason  and  just  policy.  We  are  not  in- 
quiring whether  other  rules  might  or  might  not  have 
been  more  wise  or  reasonable,  and  whether  the  heir  in 
the  case  of  lay  property,  and  the  successor  in  that  of 
spiritual  property,  might  or  might  not  have  been  likely 
to  exercise  the  right  of  presentation  more  beneficially 
to  the  public  interests.  If  such  an  alteration  is  proper, 
and  it  is  not  my  province  to  inquire  whether  it  is,  it 
must  be  made  by  the  Legislature.  **  What  ground  has 
a  Judge,*'  says  Lord  Keeper  Henley,  "  to  alter  the 
law  because  he  cannot  approve  the  reasons  that  others 
hafe  given,  or  may  not  he  able  to  assign  a  satisfac- 
tory one  himself?  '*  At  present  the  system  is  at  all 
events  uniform  and  consistent,  and  uniformity  and  con- 
sistency ought  not  to  be  lightly  sacrificed.  The  law  of 
England,  which  has  from  the  first  treated  advowsons  as 
property,  (the  founders  or  benefactors  of  churches  having 
had  the  patronage  granted  to  them  as  property  for  a 
valuable  consideration,)  has  not  relied  upon  the  person 
or  character  of  the  patron  for  the  due  exercise  of  the 
trust,  but  has  adopted  other  securities  for  that  import- 
ant purpose.  The  incorrupt  exercise  of  the  trust  is 
secured  by  the  penalties  against  simony,  and  the  selec- 
tion of  a  fit  clerk  by  the  examination  of  the  ordinary. 
Subject  to  these  provisions,  it  has  left  the  patronage  of 
churches  to  descend,  be  limited  and  enjoyed,  like  other 
real  property.     For  these  reasons,  I  am  of  opinion  that 


c< 
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1833.       the  right  to  present  to  the  void  turn  passed  to  the  per- 
MiREHousE   ^^°*^  representative  of  the  deceased  prebendary. 

Mr.  Justice  Gaselee : — This,  my  Lords,  is  not  the 
first  occasion  on  which  my  attention  has  been  called  to 
this  question.  The  case  has  been  since  very  fully  and 
ably  argued  at  your  Lordships'  bar  ;  and  in  the  course 
of  the  several  discussions  which  it  has  undergone,  I  be- 
lieve every  authority  that  can  be  brought  to  bear  upon 
the  subject  has  been  cited,  and  they  are  all  mentioned  in 
the  reports  of  the  former  discussions  (jT) :  1  shall  there- 
fore not  trouble  your  Lordships  with  going  through 
them  at  length,  but  shall  state,  as  shortly  as  I  can,  the 
grounds  upon  which  I  found  my  answer  to  your  Lord- 
ahips'  question  in  the  affirmative.  It  is  extraordinary 
that  although  cases  similar  to  the  present  must  have 
happened,  there  are  no  traces  of  any  such  having  been 
made  the  subject  of  legal  investigation  ;  nor,  upon  the 
best  inquiry  I  can  make,  have  I  been  able  to  ascertain 
what  the  practice  in  such  cases  has  been.  It  is  admit- 
ted that  the  general  rule  with  respect  to  presentative 
livings  is,  that  if  after  a  vacancy  the  patron  of  the  ad- 
vowson  dies  without  having  presented,  the  rights  of 
presentation  to  the  vacant  turn  belong  to  the  personal 
representative,  and  not  to  the  heir  of  the  patron  :  and 
the  reason  given  in  the  books  for  this  is,  that  it  is  a 
fruit  fallen,  a  chattel  severed  from  the  inheritance ;  or, 
in  other  words,  that  the  moment  a  church  becomes  va- 
cant, the  turn  is  separated  and  disannexed  from  the 
advowson,  and  is  vested  in  the  person  of  the  individual 
to  whom  the  advowson  at  that  instant  belongs.  See 
4  Leon.  109 ;  Fitz.  N.  B.  33  P.  34.  B.  and  34  N.  P., 
and  many  other  authorities.     And  it  is  so  far  consi- 

(/)  3  Bing.  223,  11  B.  Moore,  139,  and  7  Barn.  &  C.  113. 
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dered   as  disannexed  from  the   inheritance,   that^  the       isss. 
grant  of  an  advowson  during  the  vacancy  does  not  carry    m^irehouse 
the  vacant  turn.     Where  the  husband  is  tenant  by  the  v. 

curtesy,  and  the  church  becomes  void  during  his  life, 
and  he  dies  before  it  is  filled  up,  yet  the  heir  of  the 
wife,  who  takes  the  advowson,  shall  not  have  the  vacant 
turn,  but  the  husband's  executors.  So  where  the  wife 
is  seised  of  the  advowson,  and  the  church  being  void, 
dies  without  having  had  issue,  so  that  the  husband  is 
not  a  tenant  by  the  curtesy,  yet  the  husband  shall  pre- 
sent to  the  vacant  turn,  and  not  the  heir  of  the  wife. 
Again,  in  the  case  of  a  termor^  if  a  vacancy  happens 
during  the  term,  and  he  does  not  fill  it  up  during  the 
continuance  of  the  term,  he  is  entitled  to  do  so  after  the 
expiration.  And  there  are  many  cases  which  decide 
that  although  the  grant  of  the  next  presentation  be 
made  to  a  man  and  his  heirs,  yet  it  shall  go  to  his  exe- 
cutors, and  not  the  heir. 

But  it  is  said  there  are  exceptions  to  this  general 
rule ;  one  of  which  is,  that  where  the  patron  is  the  im- 
cumbent,  the  vacancy  occasioned  by  his  death  shall  not 
be  filled  by  his  executors,  but  by  his  heir,  upon  whom 
the  advowson  descends  ;  and  for  this  is  cited  the  case 
of  Hall  V.  The  Bishop  of  Winchester  {f).  But  what  is 
the  reason  given  by  the  Court  for  this  ?  It  is,  that  all 
is  done  in  an  instant,  the  descent  to  the  heir  and  the 
falling  of  the  advowson  to  the  executor;  and  that 
where  two  titles  accrue  in  the  same  instant,  the  elder 
shall  be  preferred  ;  as  in  the  case  of  joint  tenancy,  where 
one  devises  his  part,  the  titles  of  the  devisee  and  of  the 
survivor  happen  in  the  same  instant,  and  the  title  of 
the  survivor,  being  the  elder,  shall  be  preferred. 

Another  exception  is,  where  the  patron  is  a  bishop, 
and  entitled  to  the  living  in  right  of  his  see ;  in  that 

(/)  3  Lev.  47. 
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1833.       case,  if  the  bishop  dies  after  the  vacancy,  and  before  it 

'    "^    '      is  filled  up,  the  Kinir,  and  not  the  executors  of  the 

V.         bishop,  shall  present-.     Various  reasons  are  given  m  the 
SNNELL.    y^^^Yi^  £qp  ^y^i^  .  ^^Q  j^  ^^  ^Q  \^^^  f^j.  |.)||||.  nothing  can 

be  taken  for  the  presentation,  and  therefore  it  is  not 
assets.  This  merely  cannot  be  the  reason ;  for  if  it  were, 
it  would  apply  to  every  case,  and  entirely  do  away  with 
what  is  admitted  to  be  the  general  rule  in  presentative 
livings. 

Another  reason  given  is,  that  it  is  a  spiritual  trust, 
and  consequently,  in  the  vacancy  of  the  see,  vested  in 
the  King  as  supreme  patron  and  head  of  the  church. 
Is  this  the  reason  ?  The  vacant  turn  is  by  all  the 
authorities  considered  as  part  of  the  temporalities  of  the 
see.  The  King  takes  it  as  such ;  it  passes  to  a  third 
person  by  the  grant  of  the  temporalities ;  and  nothing 
can  be  more  strong  to  show  that  it  is  considered  as 
disannexed  from  the  advowson,  than  that  if  the  vacancy 
remains  unfilled,  not  only  until  after  the  consecration 
of  the  new  bishop,  but  after  restitution  of  the  tem- 
poralities, the  vacancy  is  still  to  be  supplied  by  the  King 
or  his  grantee,  and  not  by  the  new  bishop,  to  whom,  if 
not  considered  as  so  disannexed,  it  would  naturally  pass 
as  part  of  the  advowson.  The  rights  of  the  Crown  upon 
these  subjects  are  stated  in  Watson's  Complete  Incum* 
bent,  c.  9,  48.  If  the  rule  he  that  all  ecclesiastical 
patronage  is  a  spiritual  trust,  and  cannot  be  transferred 
into  lay  hands,  what  becomes  of  the  case  of  an  arch- 
bishop's options,  which  are  to  all  purposes  considered 
as  chattels,  and  his  personal  property  ?  He  may  devise 
them,  and  if  he  does  not,  they  pass  to  his  personal  repre- 
sentative. 

It  is  true  that  after  the  vacancy  happens  the  option 
cannot  be  sold ;  and  although  it  cannot  be  supposed  that 
any  archbishop  would  sell  it  during  his  lifetime,  yet  there 
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may  be  cases  in  which  his  executors  or  administrators       i833. 
might  be  compelled  to  do  so  before  a  vacancy  happens ;    m^^^^J^^^ 
a$j  for  instance,  on  the  application  of  a  residuary  legatee,  v- 

or  one  of  the  next  of  kin.     A  distinction  is  attempted 
to  be  made  between  ecclesiastical  and  lay  patronage, 
because  it  is  said  that  in  the  latter  the  church  is  secured 
from  an  improper  person  being  presented,  by  the  bishop's 
right  to  refuse  the  party  presented.     But  there  is  in 
fact  no  ground  for  this  distinction.     In  this  very  case  - 
the  administratrix  clahns  only  to  present ;  the  Bishop 
of  Lincoln  is  to  judge  of  the  fitness  o(  the  person  pre- 
sented.   And  so  it  is  in  all  presentative  livings,  whether 
of  ecclesiastical  or  lay  patronage ;   the  bishop  of  the 
diocese  in  which  the  benefice  is  situated,  is  to  examine 
and  decide  upon  the  fitness  of  the  presentee.     I  am  not 
aware  of  any   authority  which   has  determined  that 
a  grant  by  an  ecclesiastical  patron  of  a  presentative 
living,  to  which  he  was  entitled  in  respect  of  his  eccle- 
siastical preferment,  is  void,  although  of  c<yurse  he  can- 
not grant  it  beyond  his  own  life.     In  Watson,  p.  53,  it 
is  said  to  have  been  held,  that  a  grant  by  a  bishop  of 
an  archdeaconry  for  2 1  years,  though  vmd  against  the 
successors  and  the  King,  is  good  as  i^ainst  himself. 
And  many  of  such  grants  in  ancient  times  are  to  be 
found  in  the  Books  of  Entries.    I  will  not  trespass  upon 
your  Lordships'  time  by  stating  them  at  length,  but 
merely  refer  to  the  books  where  they  are  to  be  found : 
The  King  v.   Abbott  and  another^    Vet.    Intr.   110. 
Stanhope  v.  TkeBUhop  of  London  and  others^  Hob.  237 ; 
Winch's  Entries^  82*').      Webster  v.  The  Archbishop  of 
York  and  JVoodroffe,  Co.  Entr.  507-     Hill  v.  The 
Bishop  (^London  and  others,  Co.  Entr.  508.   Adamson 
V.  The  Bishop  of  Lincoln  and  others,  2  Bro.  Entr.  233. 
J.  N.  V.  The  Bishop  of  Bath  and  fVellSy  Rastall,  522. 
Overton  v.  Syddal,  Co.  Entr.  122.    Byng  v.  The  Bishop 
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1833.       of  Lincoln^  Winch,  853.     Although  there  do  not  ap- 
Ji    ^    '      pear  to  have  been  any  decisions  in   these  cases,   yet 

MiRfcHOUSE      ^  ^  ^ 

V.  Mr.  Justice  Ashurst,  in  Radcliffi  v.  Doyley^  2  Term 

Rep.  636,  says,  that  "  the  forms  of  legal  proceed- 
ings  are  evidence  of  what  the  law  says."  In  one 
case  indeed,  that  of  London  v.  Southwell^  reported  in 
Hob.  303,  the  pleadings  of  which  are  in  Winch's 
Entries,  810,  it  was  held  that  an  advowson  did  not 
pass  by  a  lease  made  by  a  prebendary,  not  because  the 
grant  of  an  advowson  by  a  spiritual  person  was  illegal, 
which  if  the  law  were  so  would  have  been  an  answer  to 
the  case,  but  because  the  words  of  the  lease  were  not 
sufficient  to  comprise  it.  And  in  the  case  of  Armiger 
y.  Bishop  of  Norwich  and  Holland^  the  Court  said  that 
the  grant  by  a  bishop  of  an  advowson,  thcfugh  void 
under  1  Eliz.  c.  19»  against  the  successor  and  the 
Queen,  was  good  against  the  bishop  whilst  he  continued 
to  hold  the  see.  And  in  Poyner  v.  Chorteton  (jg\ 
it  appears  that  the  grantee  of  a  dean  and  chapter  of 
the  next  avoidance,  may  recover  in  quart  impedit.  Much 
stress  has  been  laid  by  the  counsel  for  the  plaintiff  in 
error,  on  the  case  of  Repington  v.  The  Governors  of 
Tamworth  School  (h),  in  which  it  was  held,  that  in 
the  case  of  a  donative  the  right  of  donation  descends 
to  the  heir,  and  that  the  executor  has  no  title,  which 
the  Court  said  he  would  have  had  if  it  had  been  a 
presentative  living.  This  case  is  so  very  miserably  and 
scantily  reported  that  it  is  impossible  to  ascertain  the 
grounds  of  the  decision.  It  does  not  militate  against 
the  general  rule  which  I  have  stated  in  the  early  part  of 
what  I  have  addressed  to  your  Lordships ;  and  which, 
as  I  have  above  stated,  the  Court^  in  giving  their  judg- 
ments in  the  case  of  Repington  v.  The  Governors  of 
Tamworth    School j   said,    would   have  governed    that. 

(g)  Dyer,  135  a-  (A)  2  Wilson,  150. 
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case  if  it  had  been  one  of  presentative  livings.     It  is        isss. 
said  in  a  ease  subsequently  reported,  that   "  judgment    j^^^jg 
**  was  overruled  in  Easter  1763,  by  reason  of  a  mistake  v. 

•'  in  records. 

Another  ground  of  objection  taken  to  the  plaintiff's 
claim  is,  that  admitting  the  vacant  turn  to  be  a  chattel, 
still  the  plaintiff  is  not  entitled  to  present,  because  it 
is  said  that  the  prebendary  is  a  sole  corporation,  and 
that  a  sole  corporation  cannot  take  a  chattel  by  succes- 
sion, except  in  the  case  of  the  King.  That  a  sole 
corporation,  except  in  the  case  of  the  King,  cannot  take 
a  chattel  in  succession,  is  true ;  but  what  appears  to  be 
the  fallacy  of  the  argument  in  this  part  of  the  case  is, 
that  the  prebendary  did  not  take  the  void  turn  by  suc- 
cession ;  the  advowson  goes  to  the  next  prebendary  by 
succession,  and  if  the  void  turn  went  with  it,  it  must  be 
as  a  part  of  the  advowson ;  for  if  disannexed  from  it, 
and  a  chattel,  as  it  is  stated  by  the  authorities,  he  could 
not  take  it.  It  appears  to  me,  however,  that  the  mo- 
ment the  vacancy  happens  it  becomes  a  chattel  vested  in 
the  then  prebendary,  in  his  individual  capacity,  and 
passes  to  his  representatives  in  the  same  manner  as  rent 
or  any  other  fruit  of  the  prebend,  which  has  accrued 
or  fallen  during  his  lifetime ;  and  for  this  I  would  refer 
to  the  case  cited  in  Mr.  Justice  Holroyd's  judgment, 
from  Co.  Litt.  99,  and  to  the  passage  in  Fitz.  N.  B.  34  N., 
that  if  a  vicarage  happen  to  be  void,  and  before  the 
parson  presents  he  shall  be  made  a  bishop,  yet  he  shall 
present  to  the  vicarage,  because  it  was  a  chattel  vested 
in  him.  With  respect  to  any  observation  that  arises 
from  the  form  of  the  present  claim  of  the  last  incumbent, 
which  is  set  out  in  3  Bingham,  279,  supposing  your 
Lordships  can  take  notice  of  it,  which  I  apprehend  your 
Lordships  cannot,  framed  as  the  record  in  this  case  is, 
in  which  the  patron  states  himself  to  be  prebendary  of 
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1833.       the  prebend  of  South  Granthaxn,  anciently  founded  in 
MiREHocsi    ^^^  cathedral  church  of  Sarum,  and  in  right  of  that 
V.  prebend  the  true  and  undoubted  patron  of  the  rectory  of 

Welby,  in  the  county  of  Lincoln,  in  the  diocese  of 
Lincoln  ;  I  am  not  aware  of  any  determination  that  the 
common  form,  which  is  to  be  found  in  1  Bum's  Ecclesi- 
astical Law,  150,  would  not  be  sufficient.  That  form 
runs  thus :  '^  I,  Sir  W.  B.  P.,  true  and  undoubted 
^*  patron  of  the  rectory  of  the  parish  church  in  the 

«*  county  of and  in  your  diocese  of 

'*  now  vacant  by  the  death  of  ^.  jB.,  the  last  incumbent 
'*  thereof."  But  if  that  form  be  necessary  where  the 
presentation  is  made  by  the  prebendary  himself,  it  does 
not  follow  that,  because  the  administratrix  cannot  use 
that  precise  form,  she  cannot  present  at  all.  In  the  com- 
mon case  the  executor  or  administrator  cannot  use  the 
precise  form  used  by  the  patron ;  it  must  of  course  be 
adapted  to  the  particular  situation  of  the  party.  In 
considering  the  answer  I  shall  give  to  your  Lordships' 
question,  I  have  confined  myself  to  the  matters  contained 
in  this  record.  Of  the  several  documents  stated  in  the 
judgment  of  the  noble  Lord  who  was  Chief  Justice  of 
the  Court  of  Common  Pleas  when  the  case  was  deter- 
mined in  that  court,  we  have  no  judicial  notice  ;  they 
were  not,  they  could  not  have  been  given  in  ;  because 
upon  this  record  nothing  decisive  pan  be  drawn  from  the 
general  history  of  the  foundation  of  prebendal  churches, 
or  the  appropriations  of  livings  to  them.  There  does 
not  appear  to  have  been  any  general  mode  of  appropria- 
tion ;  they  are  stated  to  have  been  made  to  the  body,  or 
to  some  one  particular  member  of  it.  Of  what  was  the 
course  pursued  in  the  case  before  us,  we  have  no  judicial 
notice,  nor  any  evidence,  either  judicially  or  otherwise, 
respecting  the  will  of  the  founder.  Under  these  cir- 
cumstances, therefore,  in  a  case  admitted  to  be  of  the 
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first  impression,  and  upon  which  no  precise  authority  can 

be  found,  it  seems  to  me  that  the  safest  course  is  to  fol-    ' v7 

low  the  general  rule  applicable  to  presentative  benefices.      Rekwell. 

My  humble  answer  to  your  Lordships'  question  is, 
that  the  right  of  presentation  belongs  to  the  personal 
representative. 

Mr.  Justice  Park : — When  the  case,  out  of  which 
the  question  propounded  by  your  Lordships  for  the 
opinion  of  His  Majesty's  Judges,  first  came  before 
the  Court  of  Common  Pleas,  I  took  infinite  pains,  by 
reading  much  in  ecclesiastical  history,  by  consulting 
our  text  writers,  to  satisfy  my  mind  upon  it  (for 
as  to  decided  cases,  there  are  none) ;  and  after  that, 
after  having  two  very  elaborate  arguments  at  the  bar, 
and  long  consultations  with  the  then  Lord  Chief  Justice 
of  the  Common  Pleas,  I  came  to  the  conclusion  that 
Mrs.  Rennell,  as  administratrix  of  her  deceased  husband, 
was  not  entitled  to  that,  which  she  claimed ;  and  in 
giving  which  opinion,  I  am  happy  to  say  •!  concurred 
with  Lord  Chief  Justice  Best,  (now  one  of  your  Lord- 
ships' house,)  and  Mr.  Justice  Burrough,  a  man  who 
for  legal  knowledge,  and  sound  and  correct  under- 
standing, was  of  no  ordinary  kind.  To  err  in  judgment 
with  two  such  Judges,  if  err  we  did,  can  be  no  disgrace 
to  any  man.  When  this  case  was  removed  from  the 
Common  Pleas  into  the  King's  Bench,  by  writ  of  error, 
three  of  the  learned  Judges  of  that  Court  reversed  the 
judgment  of  the  Court  below,  against  the  opinion  of  Lord 
Tenterden,  the  Chief  Justice  ;  so  here  again  the  Judges 
were  three  to  one  against  the  judgment :  thus  four  Judges 
were  opposed  to  four;  and,  therefore,  we  need  not 
wonder  that  this  case  has  found  its  way  into  your  Lord- 
ships' house.  I  have  again  heard  this  case  argued  with 
great  learning  and  ability  at  this  bar ;  I  have  considered 
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1833.       every  argument,  and  studied  the  judgments  of  my  dif- 
T,!    "^  ferent  learned  brethren,  and  the  authorities  they  have 

V.  quoted ;  and  though  I  do  not  deny  that  my  mind  has 
*^*^*^^*  now  and  then  fluctuated,  (which  great  learning  and 
great  ingenuity  at  the  bar  will  frequently  occasion), 
I  have  arrived  at  the  same  conclusion .  I  did  in  the 
Common  Pleas;  namely,  that  the  administratrix  of 
Mr.  Rennell  is  not  entitled  to  the  presentation  to  the 
church  in  question,  the  advowson  of  which  belonged  to 
Mr.  Rennell,  as  prebendary,  in  right  of  his  prebend  in 
the  church  of  Salisbury ;  and  that  is  the  answer  I  pro- 
pose to  give  to  your  Lordships'  question.  Before  I  enter 
into  the  argument,  which  must  be  almost  a  repetition  of 
what  I  formerly  delivered,  and  which  is  now  in  print, 
I  hope  I  may  be  allowed  to  assert,  that  had  anything 
passed,  either  in  the  Court  of  King's  Bench  or  in  this 
house,  which  had  convinced  my  understanding  that  my 
former  opinion  was  erroneous,  I  should  be  one  of  the 
first  to  acknowledge  my  mistake,  and  to  retract  my  judg- 
ment. I  have  done  so  on  two  other  occasions  in  this 
house,  and  shall  never  be  ashamed  to  make  such  an 
avowal ;  for  none  but  a  weak,  nay  a  wicked  mind,  will 
persist  in  error,  if  the  understanding  and  more  mature 
reflection  convince  a  man  that  he  had  before  formed 
a  wrong  judgment.  It  is  admitted,  then,  that  it  is  not 
necessary  for  your  Lordships  to  decide,  upon  this  record, 
who  has  the  right  of  presentation  to  the  living  in  ques- 
tion ;  the  point  is,  whether  Mrs.  Rennell,  as  adminis- 
tratrix to  her  deceased  husband,  (which  must  be  in  his 
natural  capacity,)  has  established  her  claim  to  a  living, 
the  advowson  of  which  belonged  to  her  deceased  hus- 
band, in  right  of  his  prebend  of  South  Grantham.  Not 
that  upon  that  question  I  have  not  a  clear  opinion  ;  for 
I  do  not  think  it  goes  to  the  Crown,  as  it  was  surmised 
it  did,  but  I  think  it  goes  to  his  successor  in  the  stall  or 
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prebend  in  the  church  of  Salisbury.  A  point  has  been  1 833. 
much  insisted  and  argued  upon,  which  seems  to  me  to  mirehuuse 
be  the  foundation  of  all  the  misconception  in  this  case, 
but  it  is  a  point  upon  which  there  is  no  difference  of 
opinion  ;  namely,  that  in  the  case  of  lay  patronage,  in 
the  events  which  have  happened,  the  patron  dying  after 
the  actual  vacancy,  the  personal  representative  and  not 
the  heir  would  have  been  entitled  to  the  presentation  ; 
because  in  merely  lay  patronage,  the  church,  having 
become  vacant  in  the  lifetime  of  the  last  possessor, 
thereby  became  a  chattel,  and  went  to  the  executor  as 
personal  property,  being  severed,  and  therefore  no  longer 
remained  with  the  advowson  as  a  part  of  the  possessions 
of  the  heir  of  the  person  seised  of  the  advowson  ;  and  in 
that  case  it  is  a  mere  question  between  the  different  re- 
presentatives of  the  same  patron.  Of  this  law  there  is 
now  no  doubt,  grounded  upon  the  authority  of  decisions 
and  of  a  practice  long  known  ;  although  I  own  I  cannot 
state  or  discover  any  reason  very  satisfactory  to  myself  for 
deciding  that  the  void  turn  in  the  lifetime  of  the  patron 
is  a  mere  chattel,  when  the  question  arises  between  the 
heir  and  the  executor  of  a  natural  person*  For  Lord 
Coke,  in  his  first  Instit.  388  a.,  says  that  such  a  turn  is 
not  assets,  and  therefore  nothing  can  be  made  of  it  for 
the  pajonent  of  debts ;  therefore  the  rule  between  heir 
and  executor  cannot  depend  upon  considerations  of  that 
sort.  But  I  agree  with  Lord  Tenterden  that  the  want 
of  a  satisfactory  reason  is  not  a  sufficient  ground  for 
overturning  a  practice  long  established.  This,  however, 
in  my  way  of  considering  this  case,  leaves  the  point  still 
open ;  and  I  cannot  find  from  any  of  my  learned 
brethren  in  any  court,  who  have  judicially  given  any 
opinion,  nor  from  any  industry  displayed  at  the  bar  in 
the  courts  below  or  in  this  house,  nor  from  my  own 
laborious  reading  and  research  upon  this  subject,  that  in 
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1 833.  any  court  in  England  has  such  a  case  in  specie  ever 
^l  ""  '  been  decided.  The  question  is,  in  my  view,  whether 
V.  lay  and  spiritual  patronage  are  not  to  be  considered  as 
standing  upon  a  very  different  footing.  That  facts 
similar  to  those  which  have  occurred  in  this  case  must 
have  existed  many  hundred  times,  no  man  can  doubt ; 
and  that  ecclesiastical  patrons  thought  it  clear  one  way 
or  other,  must  be  the  reason  why  no  decision  upon  such 
a  point  is  to  be  found  in  our  books.  I  myself  verily 
believe  that  till  this  claim  was  set  up,  no  spiritual  person 
ever  imagined  that  those  rights  which  a  man  held  Jure 
ecclesia  merely,  could  be  exercised  by  others  after  his 
death  ;  the  words  of  the  grant  to  such  a  person  being, 
•*  We  duly  and  canonically  invest  you  **  (not  your  exe- 
cutor, &c.)  '*  in  and  to  the  said  prebend  and  canonry, 
and  invest  you  with  all  and  singular  the  rights, 
members,  privileges  and  appurtenants  thereunto  be- 
longing ;''  otherwise  one  cannot  but  think  in  500 
or  600  years  such  a  claim  would  have  been  contested, 
and  the  point  by  some  legal  decision  ascertained.  No 
distinction  can  be  more  broadly  drawn  in  the  whole  law 
of  England  than  that  between  the  lay  and  the  spiritual 
function  and  character ;  even  the  variety  of  cases  and 
statutes  quoted  by  my  learned  brothers  who  have  gone 
before  me,  and  which  I  shall  not  fatigue  the  House  by 
wading  through,  establish  the  distinction.  Certain 
personal  rights  belong  to  one  of  these  characters,  which 
do  not  belong  to  the  other.  The  transmission  of  church 
property  also  stands  under  very  different  considerations 
from  the  transmission  of  lay  property :  for  instance, 
a  person  seised  of  a  freehold  right  is  said  to  be  seised  in 
his  demesne  as  of  fee ;  a  clergyman,  as  in  this  declara- 
tion, is  said  to  be  seised  in  his  demesne  as  of  fee  in  right 
of  his  said  prebend  or  canonry.  I  cannot  deny  that 
many  of  the  evils  and  absurdities  which  I  contemplate 


Rbnmf.ll* 


ON  APPEALS  AND  WRITS  OF  ERROR.  569 

by  giving  effect  to  Mrs.  Rennell's  claim  will  also  arise  1 83d. 
in  lay  patronage,  because  it  must  be  admitted  that  by  T^^^^^jj^^g 
giving  the  pi^sentation  to  the  personal  representative  of  ^  v. 
a  lay  patron,  it  may  fall  to  a  very  inferior  person  to  pre- 
sent ;  but  this  evil  arises  out  of  the  unfortunate  situation 
in  which  lay  patronage  stands,  but  which  I  contend 
ought  not  to  be  carried  one  single  point  further,  espe- 
cially where  the  rule  hardly  applies,  the  lay  patron 
acting  in  his  natural,  the  other  in  a  politic  or  corporate 
character*  What  was  the  origin  of  lay  patronage? 
I  have  looked  much  into  it,  and  the  result  of  all  my 
researches  is  this,  that  it  arose  in  the  infancy  of  society, 
and  under  these  circumstances,  that  though  the  appoint- 
ment of  fit  persons  to  officiate  throughout  a  diocese  was 
originally  in  the  bishop,  yet  when  lords  of  manors,  and 
other  great  men  of  old,  were  willing  to  build  churches, 
and  to  endow  them  with  glebes  and  mansion-houses  for 
the  accommodation  of  fixed  and  resident  ministers,  the 
bishops,  for  the  encouragement  of  such  pious  under- 
takings, were  content  that  those  munificent  persons 
should  have  the  nomination  to  churches  so  built  and 
endowed  by  them,  reserving  to  themselves  still  the  right 
of  judging  of  the  fitness  of  the  persons  so  nominated.  ^'  Si 
quis  ecclesiam  cum  assensu  diocessani  comtruait^  ex  eo 
jus  patronatus  acquiritur^'  and  hence  have  followed 
all  the  consequences  of  a  mere  lay  possession,  or  property; 
chattels,  where  chattels,  going  to  the  executor;  the 
rights  of  the  heir,  to  the  heir,  in  cases  where  by  the 
common  law  the  rights  of  the  heir  were  paramount  to 
those  of  the  personal  representative.  But  still  the 
question  recurs,  do  those  rules  apply  to  the  spiritual 
patron  ;  and  can  the  rights  and  property  which  belong 
to  his  politic  character  be  dealt  with  as  if  he  were 
a  private  person  ?  Of  this  there  can  be  no  doubt,  that 
in  our  law  now,  and  I  hope  they  ever  will  be,  lay  and 
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1833.       spiritual  patronage  are  upon  a  very  different  footing. 

MiREHousE    Bishop  Gibson^  in  his  Codex,  p.  757,  decisively  marks 

V;  the  distinction.  That  very  learned  prelate  says,  and  his 

authority  upon  subjects  of  this  nature  has  always  been 

considered  as  entitled  to  great  respect,  ^^  The  right  or 

property  which  the  patron  has  in  an  advpwson  will 

not  waiTant  a  plea,  as  it  is  in  temporal  property  "  (of 

course  therefore  the  bishop  is   contrasting  it  with  an 

advowson  in  spiritual  hands)    **  that  he  is  seised  in 

"  dominico  stio  utdefeodo,  hut  on\y  defeodo.  The  reason 

**  of  which  is  given  by  Lord  Coke,  Inst.  17  a.,  because 

**  that  inheritance  (viz.  an  advowson)  savoureth  not  de 


cc 

€1 


it 
(( 


self  or  his  household,  nor  can  anything  be  received 
of  the  same  for  defraying  of  charges ;  and  in  the  case 
"  of  John  London  v.  The  Church  of  SotUhztell  (J), 
**  where  the  words  of  the  lease  were,  commodities,  emo* 
lumentSj  profits  and  advantages  to  the  prebend  be* 
longingj  it  was  adjudged  that  the  advowson  did  not 
pass  by  the  said  words ;  because,  said  the  Court,  all 
the  words  used  implied  things  gainful^  which  is  con- 
trary to  the  nature  of  an  advowson  regularly. "  Why 
is  this  so?  I  say  it  is  so,  because  an  advowson  in 
the  hands  of  a  sole  corporator,  a  churchman,  is  not 
a  matter  of  profit ^  but  of  naked  tru^t  merely ;  and  the 
churchman  who  has  an  advowson  appendant  to  an 
ecclesiastical  dignity,  has  it  as  a  mere  matter  of  trust  in 
jure  ecclesi^By  which  he  can  only  exercise  for  the  benefit 
and  advantage  of  the  church  of  which  he  is  a  member, 
and  of  which  only  as  a  member  of  the  church  could 
he  have  a  right  to  dispose.  Mr.  Rennell,  therefore, 
had  only  a  right  as  member  of  the  church  of  Salis- 
bury, and  the  moment   he  expired  all  his  rights   as 

(i)  Hob.  304. 
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a  member  of  that  church  ceased.     Suppose,  instead  of       1833. 
his  death,  he  had  resiimed  his  prebend  of  South  Grant-    J    '     ' 

\  O  r  MiREHOUSE 

ham,  having  omitted  to  fill  up  this  living,  could  it  ^  v, 
have  been  for  a  moment  alleged  that  he  still  had  a 
right  to  it  as  fruit  fallen  during  his  holding  the  pre- 
bend ?  Am  I  right  in  stating  to  youf  Lord:>hips  that 
this  is  a  matter  of  trust  only ;  for  upon  that  much  of 
the  argument  has  turned  ?  I  wish  to  found  myself 
again  upon  the  authority  of  Bishop  Gibson  on  this 
point,  in  page  757  &  758,  founding  himself  on  the 
authority  of  Lord  Coke,  even  in  cases  of  lay  patrons  : 
Guardian  in  socage  shall  not  present  to  an  advowson, 
because  he  can  take  nothing  for  it,  and  by  conse- 
quence he  cannot  account  for  it,  and  by  the  law 
he  can  meddle  with  nothing  he  cannot  account  for  ; 
^'  which  said  doctrine,  and  the  plain  tendency  thereof, 
are  exactly  agreeable  not  only  to  the  nature  of  ad- 
vowsons,  which  are  merely  a  trust  vested  in  the 
**  hands  of  the  patrons  by  consent  of  the  bishop,  for 
**  the  good  of  the  church  and  of  religion^  but  also  to 
the  express  letter  of  the  canon  law ;  the  rule  of 
which  is,  jns  patronatus  cum  sit  spirituali  annexum 
vendi  vel  emi  non  potest.**  In  another  place,  the 
bishop  says  they  are  mere  trusts  for  the  benefit  of  men's 
souls.  If  this  be  so,  in  the  origin  of  these  things, 
even  as  to  lay  patronage,  however  the  exercise  of  the 
right  of  selling  ad  vowsons  and  next  presentations,  when 
the  churches  are  full,  may  have  grown,  am  I  not  right 
in  stating  to  your  Lordships  that  the  greatest  difference 
exists  between  lay  and  ecclesiastical  ;  and  though  it 
may  now  be  impossible  to  shake  the  custom  of  making 
profit  of  advowsons  in  the  hands  of  laymen,  the  other 
has  always  been  considered  as  a  mere  trusty  to  be  ex- 
ercised by  the  patron  for  the  benefit  of  the  churchy  to 
the  due  discharge  of  which  he  alone  is  to  look,. which 
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1833.       he  aione  is  competent  to  consider  with  a  view  to  the 
'    ^  welfare  and  advantage  of  reliffion,  in  this  respect  com- 

V.  mitted  to  his  sole  care,  and  upon  which  his  personal 

representative  may  be  absolutely  unable  to  form  a  judg- 
ment ?  It  may  appear  to  your  Lordships  a  low  and 
unfit  argument  t6  state  to  this  House ;  but  when  I  gave 
my  judgment  in  the  Court  below,  I  thought,  and  I  think 
so  still,  that  it  is  one  of  vital  importance  to  the  interests 
of  that  church  which  every,  good  man  must  love  and 
revere,  and  to  which  I  have  never  received  a  specious 
answer,  except  that  the  same  inconvenience  may  occur 
in  lay  patronage,  and  which  I  admit.  Suppose  a  pre- 
bendary died  insolvent  as  well  as  intestate,  and  that  all 
his  next  of  kin,  as  they  probably  would  in  such  a  case, 
renounced  administration,  and  that  his  butcher,  baker 
or  other  inferior  tradesman,  being  a  creditor,  took  out 
administration,  must  such  person  present  ?  Is  such  a 
person  capable  of  forming  a  correct  judgment  of  a  per- 
son fit  for  the  cure  of  souls  ?  And  yet  I  defy  the  inge- 
nuity of  man  to  get  out  of  the  dilemma ;  for  if  Mrs. 
Rennell  is  to  present,  the  butcher  or  baker  must,  under 
the  circumstances  supposed,  have  exactly  the  same  right. 
I  lament  that  the  same  consequence  would  follow  in 
lay  patronage ;  but  I  am  quite  sure,  till  compelled  by 
the  judgment  of  your  Lordships'  house,  I  cannot,  con- 
sistently with  my  feelings  to  your  Lordships  nor  to 
myself,  declaring  a  judicial  opinion,  advise  that  such 
lamentable  consequences  should  be  carried  one  step 
farther.  That  the  presentation  now  under  consider- 
ation is  not  assets  of  value  is  quite  clear ;  it  may  be 
a  chattel,  but,  in  the  hands  of  an  ecclesiastic,  a  chattel 
of  mere  trust.  It  is  admitted  by  every  Judge  and  by 
every  counsel  that  has  spoken  upon  this  subject,  thi^ 
there  is  a  total  silence  in  our  law  books  during  the 
whole  period  of  our  ascertained  law  of  England,  upon 
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this  precise  point ;  although  circumstances  similar  to  the  isss. 
present  must  have  existed  many  times.  And  this,  to  me,  '  '  ' 
IS  a  strong  convmcing  proof  that  till  these  days  of  novelty  _  v. 
no  such  idea  was  ever  entertained  upon  this  question  ; 
and  I  verily  believe  that  no  man  now  living  ever  before 
heard  of  such  a  claim  being  advanced.  Nothing,  I 
think,  can  be  put  in  a  stronger  light,  than  was  done  by 
my  learned  brother,  Burrough,  when  this  case  was 
before  the  Court  of  Common  Pleas.  The  allegations  of 
this  declaration  are,  that  the  late  prebendary,  in  his 
lifetime,  and  at  his  death,  was  seised  of  the  prebend  or 
canonry  founded  in  the  church  of  Sarum,  with  its 
appurtenances,  to  which  prebend  the  advowson  of  the 
rectory  of  the  said  parish  church  of  Welby  belongs,  in 
his  demesne  as  of  fee,  in  right  of  the  said  prebend  or 
canonry.  By  the  law  of  England,  a  prebendary  or 
canon  is  an  ecclesiastical  sole  corporation  ;  as  such,  he 
can  have  no  heir,  he  can  have  no  personal  representa- 
tive ;  as  such,  his  prebendal  rights  or  property  cannot 
go  either  to  his  natural  heir  or  to  his  personal  repre- 
sentative. Where  then  must  they  go?  To  his  suc- 
cessor. In  their  corporate  capacities,  in  estimation  of 
law,  the  predecessor  and  successor  being  one,  it  is  a 
continuance  of  the  same  corporate  body.  A  prebendary 
or  canon  is  a  corporator  in  two  respects ;  in  one  respect, 
as  a  member  of  the  corporation  of  dean  and  canons,  he 
is  one  of  the  chapter  having  sedem  in  eccksice  etvocem 
in  capitulo ;  and  he  is  a  corporator  sole  as  prebendary. 
In  everv  relation  in  which  he  stands  to  the  church  he  is 
a  corporator.  I  do  not  presume  to  state  to  your  Lord- 
ships anything  particular  respecting  the  constitution  of 
this  canonry  of  South  Grantham,  though  much  pains 
has  been  taken  respecting  it  by  Lord  Chief  Justice  Best 
and  Mr.  Justice  Barrough,  in  the  Court  below ;  be- 
cause, though  there  be  no  doubt  of  the  authenticity  of 
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1833.       the  documents  from  whence  their  information  was  drawn, 
,,'    "    '      yet  we  are  not  judicially  informed  of  the  foundation 

MlREHOUSE       •'  "^  "^  I  1  /•  •  1_- 

V.  of  this  particular  prebend.      When,  therefore,  m  this 

EN  NELL.     jg^]|^j.a|;jQn  tjjg  prebendary  is  said  to  be  seised  in  his 

demesne  as  of  fee  in  right  of  his  canonry,  it  cannot  be 
meant  a  seisin  to  him  and  his  heirs,  for  by  a  canon  he 
has  no  heirs ;  it  must  therefore  mean,  to  him  and  his 
successors.  We  find  in  all  our  law  books  the  same  law 
that  I  have  above  stated  as  to  ecclesiastical  sole  corpo- 
rations, from  the  highest  to  the  lowest  order  of  the 
church.  Thus  it  is  always  said  the  prebend  is  vested 
in  the  spiritual  incumbent ;  but  if  we  could  suppose  it 
vested  in  him  in  his  natural  capacity,  on  his  death  it 
might  descend  to  his  heir,  which  cannot  be.  The  law 
has  therefore  wisely  ordained  that  the  spiritual  person, 
as  such,  shall  never  die,  any  more  than  the  King,  by 
making  him  and  his  successors  a  corporation ;  by  which 
means  all  rights  are  preserved  entire  to  the  successor ; 
for  the  present  incumbent  of  a  spiritual  charge,  and  his 
predecessor  who  lived  centuries  ago,  are  in  law  one  and 
the  same  person ;  but  if  the  personal  representative,  or 
even  the  natural  heir,  were  to  intervene,  the  succession 
would  be  broken.  1  Blacks.  Com.  470.  The  position 
of  Lord  Tenterden,  agreeing  with  the  majority  of  the 
Court  of  Common  Pleas,  though  differing  from  his  own 
more  immediate  brethren,  has  put  this  case  in  a  strong 
and  luminous  point  of  view  :  **  It  is  clear/'  says  his 
Lordship,  "  that  the  administratrix  cannot  present  in 
"  right  of  the  prebend,  because  the  prebend  is  not 
**  vested  in  her.  If,  therefore,  she  be  allowed  to  pre- 
sent, she  must  present  in  a  right  different  from  that 
in  which  the  intestate  would  have  presented ;  and 
this  will  not  be  conformable  to  the  general  rights  of 
an  administratrix,  which  are  those  only  that  belonged 
to  the  person  or  personal  property  of  the  intestate. 
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She  is  the  administratrix  of  the  personal  rights  and        1833. 
property  of  the  intestate ;  but  I  find  no  authority    m^^^^se 
for  saying  that  she  is  the  administratrix  of  his  politic  v. 

**  rights  or  property  also.     If  in  the  case  before  the 
^^  Court  it  be  held  that  the  administratrix  is  entitled 
"  to  present,  it  cannot  be  denied  that  a  right  generally 
"  annexed  to  a  prebend  will  in  the  present  instance  be 
**  exercised,  not  merely  by  a  person  who  has  not  the 
**  prebend,    but  by  a  person  claiming  as  if  he  from 
"  whom  the  title  is  derived,  and  who  had  the  advowson 
**  in  his  politic  capacity  only,  had  in  fact  held  it  in  his 
"  natural  capacity.     A  decision  to  this  effect  will  be 
"  contrary  to  the  nature  of  the  right."     Some  stress 
was  laid,  in  arguing  this  case  upon  the  stat  of  2 1  H.  8, 
c.  11,  and  I   own  I   was   at  first  impressed  with  the 
argument  arising  upon  it.     But  upon  considering  the 
statute,  and  the  motive  for  making  it,  it  now  appears 
to  me  to  iiave  no  bearing  upon  the  case.    The  statute 
was  made  at  the  dawn  of  the  Reformation,  and  it  appears 
that  the  then  heads  of  the  Church,  following  in  that 
respect  the  example   of  the  see   of  Rome,  exercised, 
or  endeavoured  to  keep  in  their  hands  the  temporalities 
of  the  Church,  which  belonged  to  them  in  their  corpo- 
rate character,  whether  aggregate  or  sole,  to  an  unrea- 
sonable time,  for  their  private  benefit,  to  the  great  ruin 
and  impoverishment  of  persons  appointed  to  livings ; 
the  statute  deprived  them  of  that  right,  and  gave  the 
benefit  to  the  new  incumbent,   from  the  death  of  the 
last,  and  to  the  executors  of  such  new  incumbent,  if  he 
should  happen  to  die  before  he  realized  those  interests 
which  the  statute  thus  gave  to  him.     Much  stress  has 
also  been  laid,  both  at  your  Lordships'  bar  and  at  the  bar 
of  the  courts  below,  on  the  options  of  the  archbishops, 
which  I  admit  are  allowed  to  be  the  subject  of  devise,  and 
may  go  to  executors.     But  I  answer,  that  they  are  ano- 
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1833.       malies  in  the  law,  and  the  exception  proves  the  general 
_.  rule.     They  were  ori$;inaIly,  Mr.  Justice  Blackst(Hie 

MiREUUUSE  -i.-i/*  11- 

V.         thinks,  derived  from  the  legatme  power  formerly  an- 
nexed by  the  popes  to  the  metropolitan  of  Canterbury, 
and  that  right  has  been  continued  to  the  archbishops  in 
their  respective  provinces  of  Canterbury  and  York,  even 
after  the  power  of  the  popes  has  ceased  in  this  country. 
But  all  these  anomalies,   I  again  repeat,  support  my 
general  argument  to  show  that  the  rights  of  lay  and 
ecclesiastical   persons   stand    upon  a  totally  different 
foundation ;  and  that  the  law,  attaching  as  it  may  upon 
property  of  this  description,  in  the  hands  of  a  lay  person, 
does  not  attach  upon  the  same  species  of  property  in  the 
hands  of  one  who  holds  jure  ecclesia.     The  case  of 
Repington  v.  The  Governors  of  Tamworth   School  (j)^ 
has  been  much  pressed ;    but  it  is  difficult  to   ascer- 
tain the  grounds  of  that  judgment.     It  was  the  case 
of  a  donative,  and  Lord  Tenterden  thinks  that   the 
decision  may  have  proceeded  on  the  ground  that  the 
Court  thought  the  rule  as  to  presentative  benefices  in 
lay  hands  not  well  founded,  and  therefore  not  to  be 
extended.     A  donative  is,  however,  of  a  very  peculiar 
nature,  and  therefore  any  decision  respecting  that  may 
be  considered  as  anomalous  also.     And,  indeed,  Mr. 
Justice  Blackstone,  vol.  2,  p.  24,  speaking  of  donatives, 
considers  them  as   exceptions ;    for  he   says,  **  These 
exceptions  to  general  rules  and  common  right  are 
ever  looked  upon  by  the  law  in  an  unfavourable  view, 
and  construed  as  strictly  as  possible."    If,  therefore, 
the  patron  of  a  donative,  in  whom  such  peculiar  right 
resides,  does  once  give  up  that  right,  by  presenting  his 
clerk  to  the  bishop,  and  procuring  institution  and  in- 
duction, the  law,  which  loves  uniformity,  will  interpret 
it  to  be  done  with  an  intention  of  giving  it  up  for  ever, 

{j)  2  Wilson,  150. 
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and  will  therefore  reduce  it  to  the  standard  of  other        1833. 
ecclesiastical  livings.     The  ground  of  my  opinion  is,    mirehouse 
that  this  species  of  interest   in   the  case  of  spiritual  'o- 

patrons,  whether  aggregate  or  sole,  is  a  mere  personal 
trust  to  be  exercised  by  him  or  them  in  the  spiritual 
character,  which  he  cannot,  consistently  with  his  high 
duty,  if  he  be  a  sole  corporation,  either  devolve  upon 
another  during  his  life,  or  at  his  death  leave  to  be  exer- 
cised by  his  heir  or  personal  representative.     He  holds 
Jure  ecclesicdj  and  in  that  right  only  ;  if  he  had  it  not  in 
that  right  he  could  not  have  it  at  all  j  and  when  he 
dies,   all  his  rights,  powers  and  privileges  derived  from 
the  church  absolutely  cease,  as  if  he  had  never  existed. 
This  is  no  new  notion ;  for  that  laborious  and  learned 
writer  upon  ecclesiastical  law,  Dr.  Burn,   in  his  2d  vol. 
7th  edit.  p.   92,    title    Dean  and   Chapters,    observes 
(Dr.  Godolphin  having  said  that  after  the  death  of  a 
prebendary  the  dean  and  chapter  shall  have  the  pro- 
fits).   "  But  by  statute  28  H.  8,  c.  11,  the  profits  of 
a  prebend  during  the  vacation  shall  go  to  the  suc- 
cessor.*'    Dr.  Burn  reconciles  this  apparent  contra- 
diction thus,  which  bears  on  the  discussion  now  before 
your  Lordships  :  "  the  issues  of  those  possessions  which 
he  has  in  common  with  the  rest  of  the  chapter,  (that 
is,  a  corporation  aggregate,)  shall  after  his  death  be 
divided  amongst  the  surviving  members  of  the  chapter; 
but  the  profits  of  those  possessions  which  he  has  in 
his  separate  capacity  as  a  sole  corporation  of  himself, 
"  shall   be  and  enure  to  his  successor.*'     Dr.  Bum 
seems  well  supported  in  this  distinction,  by  the  case  of 
Young  V.  Lynch  (Jc).   Therefore,  if  a  member  of  a  chap- 
ter, which  is  an  aggregate  corporation,  should  die  after 
a  living  had  become  vacant,  it  seems  to  me  that  his  per- 
sonal representative  might  as  well  contend  for  a  voice 

{k)  Sayer's  Rep.  p.  84. 
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1833.       in  the  chapter  as  to  the  filling  it  up,  as  that  such  repre* 
'  sentative  might  have  it  to  himself  exclusively,  where  a 

V.  living  belonged  to  the  intestate  as  a  sole  corporation 

merely ;  although  Dr.  Bum  more  justly  says'in  that  case, 
it  would  go  to  the  surviving  members  of  the  chapter ; 
in  the  other,  to  the  successor."  When  Bishop  Gibson 
says  advowsons  may  be  granted  by  deed  or  will,  &c.,  he  is 
evidently  speaking  of  lay  patronage  only ;  for  he  adds,. 
^*  This  general  rule  is  to  be  understood  with  limitations, 
**  that  it  extends  not  to  ecclesiastical  persons  of  any 
**  kind  or  degree  who  are  seised  of  advowsons  in  right 
**  of  their  churches;  all  these  being  restrained,  (as  to 
bishops,  by  stat.  of  1  Eliz.,  and  the  rest  by  13  Eliz.,) 
from  making  any  grants  but  of  things  corporeal,  of 
which  a  rent  or  annual  profit  may  be  reserved ;  and  of 
'*  that  sort,  advowsons  and  next  avoidances,  which  are 
"  incorporeal,  and  lie  in  grant,  cannot  be."     This  dis- 
tinction between  laity  and  clergy  pervades  every  page 
of  our  ecclesiastical  history  j  and  those  well  versed  in 
the  history  of  our  venerable  church  will  immediately 
recognize  the  jusfice  and  accuracy  of  those  principles 
I  have  been  endeavouring  to  establish. 

It  is  well  known  that  in  the  early  periods  of  the 
church  history  of  this  country,  the  parochia  or  parish 
was  the  episcopal  district.  The  bishop  and  his  clergy 
lived  together  at  the  cathedral  church,  and  all  the  tithes 
and  oblations  of  the  faithful  were  brought  into  a  com- 
mon fund,  for  the  support  of  the  bishop  and  his  college 
of  presbyters  and  deacons,  for  the  repair  and  ornament 
of  the  church,  and  for  other  works  of  piety  and  charity. 
At  this  time,  and  in  the  infancy  of  society,  the  stated  or- 
dinances of  religion  were  performed  only  in  these  single 
choirs,  to  which  the  people  of  each  whole  diocese  or 
parochia  resorted,  especially  at  the  more  solemn  seasons 
of  devotion.     But  in  order  to  supply  the  inconvenience 
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of  distance  from  the  mother  church,  the  bishop  was  wont       i833. 
to  send  forth  some  of  his  clergy  to  preach  and  dispense   ]vi,^tHou3E 
the  word  and  sacraments,  and  these  missionaries  returned  ^' 

to  give  to  the  bishop  a  due  account  of  their  labours  and 
success.  As  the  wants  of  society  for  spiritual  instruc- 
tion increased,  and  when  the  members  of  the  episcopal 
college  found  it  inconvenient  to  go  forth,  certain 
churches  were  allotted,  some  by  laymen  (where  they 
had  the  patronage  given  them  as  a  compensation  for 
having  built  and  endowed  churches,  and  hence  the  origin 
of  lay  patronage,  as  before  shown),  some  by  the  bishops 
to  the  prebendal  body  at  large,  some  to  one  particular 
member  of  the  body ;  all  which  may  be  seen  by  those 
who  will  take  the  trouble  of  looking,  into  the  ancient 
records  of  the  church.  Thus  these  churches  which 
were  not  in  lay  hands  became  prebendal ;  and  the  supply 
of  the  duty  was  left  to  the  aggregate  corporation,  where 
the  perpetual  advowson  was  in  the  whole  community  of 
the  dean  and  chapter,  or  to  that  sole  corporation,  or 
single  canon,  or  prebendary,  who  was  to  have  his  pre- 
bend or  exhibition  from  it.  In  progress  of  time  the 
representative  curates,  who  were  to  account  for  their 
profits,  and  only  to  receive  a  small  stipend  for  their 
services,  were  so  ill  paid,  that  the  bishop  obliged  his 
clergy  who  had  such  advowsons  to  retain  fit  and  able 
capellans,  vicars  or  curates  (for  these  are  all  nearly  of 
the  same  import),  with  a  competent  salary.  This  failing, 
the  bishop  again  interfered,  and  obliged  the  clergy  (that 
is,  the  chapter,  or  that  single  prebendary,  in  vfrhom  the 
perpetual  advowsons  in  right  of  the  chapter,  or  in  right 
of  his  prebend,  of  which  he  was  seised  jut^e  ecclesicBj  was 
vested,)  to  make  the  presentation  to  spiritual  persons  to 
be  endowed  and  instituted,  who  should  thenceforth  have 
no  more  dependence  upon  their  spiritual,  than  others 
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1833.       had  upon  their  lay  patrons,  with  a  competent  main- 
'    ^    '      tenance  to  be  assigned  by  the  bishop. 

V.  Much  of  this  information  may  be  inferred  from  the 

Stat.  15  R.  2,  c.  6,  and  the  4  H.  4,  c.  12. 

I  have  not  thought  it  necessary,  in  giving  this  detail 
to  your  Lordships,  to  refer  to  authorities,  but  wh^t 
I  have  advanced  will  be  found  as  the  early  history  of 
our  church,  in  various  books  well  worthy  the  attention 
of  the  curious :  such  as  Spelman  de  non  iemerandis 
Ecclesiis ;  Bish.  Kennet  on  Impropriations ;  and  Bun), 
title  "  Appropriation."  But  I  have  presumed  to  trouble 
your  Lordships  with  this  short  history  of  the  Church, 
because  it  seems  to  me  to  prove  incontrovertibly,  that 
what  is  thus  vested  in  the  churches  for  spiritual  pur- 
poses vests  in. them  as  a  body  politic,  and  can  never  be 
allowed  to  fall  into  the  private  common  stock  of  the 
body  at  large,  or  of  the  individual  sole  corporator. 
And  it  will  be  found,  that  what  is  said  of  the  church 
at  large,  is  no  less  true  of  the  church  of  Salisbury,  as 
was  luminously  shown  by  Lord  Wynford  and  Mr. 
Justice  Burrough  in  the  court  below  ;  and  much  is  to  be 
found  in  3  Dugd.  Mon.  371.  Thus  then  an  ecclesiastical 
person,  during  his  incumbency,  is  entitled  to  all  the 
profits  that  may  fall  of  a  chattel  nature :  but  when  a 
living  falls  vacant  to  which  he  has  a  presentation  in  right 
of  his  church,  as  it  is  not  a  matter  of  profit,  he  merely 
presents  quasi  incumbent.- 

I  have  shown  to  your  Lordships  that  the  living,  in 
the  present  case,  was  probably  endowed  out  of  the  pre- 
bend, or  the  advowson  attached  to  the  prebend  of  South 
Grantham ;  in  either  case,  the  prebendary,  as  a  sole 
corporator  for  the  time  being,  has  the  right  of  pre- 
sentation, and  when  there  is  an  avoidance  he  may 
present  in  right  of  his  church  :  he  presents  as  a  trustee; 
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the  tinist  is  personal,    without  profit,  and  cannot  be        i8d3. 
transmitted :   how  then  can  a  private  personal  repre-  ^^  '    ""    ' 
sentative  of  a  deceased    prebendary,   who   dies  after  v. 

avoidance,  but  before  presentation,  claim  the  presenta- 
tion ?  Is  it  that  he  makes  it  a  chose  in  action,  out  of 
which  to  pay  the  debts  of  testator  or  intestate  ?  That 
cannot  be,  for  it  is  not  assets.  Does  he  claim  to  pre- 
sent because  this  trust  had  devolved  upon,  or  as  it  were, 
become  vested  in,  the  testator  or  intestate  ?  The  trust 
has  indeed  devolved  upon  him,  but  not  in  his  own  right, 
but,  as  the  declaration  truly  states,  in  right  of  his  pre- 
bend :  the  presentation  is  in  him,  not  for  his  own  use 
or  benefit,  but  for  the  use  and  benefit  of  the  Church, 
confided  to  his  spiritual  not  to  his  lay  hands,  for  the 
dignity  and  ornament  of  the  Church ;  a  trust  which  he, 
and  he  only,  must  execute  upon  his  great  personal 
responsibility,  for  the  cure  of  souls,  and  for  the  advance- 
ment of  the  interests  of  reh'gion ;  a  duty  which  his 
personal  representative,  in  his  natural  capacity,  cannot 
in  law  be  deemed  qualified  to  discharge. 

I  fear  I  have  fatigued  your  Lordships  with  the  length 
of  the  argument ;  but  as  some  of  my  brethren  unfortu- 
nately differ  from  me,  I  could  not  satisfy  my  conscience 
upon  this  great,  and  as  I  think,  awfully  momentous 
question,  without  satisfying  your  Lordships  that  I  have 
not  come  to  the  conclusion  I  have  done  without  most 
anxious  consideration  and  deep  research.  The  result, 
then,  of  my  opinion  is  this,  that  whatever  is  attached  to 
a  spiritual  sole  politic  body,  sinks  with  the  death  or 
resignation  of  the  party  who  possesses  that  right. 

Mr.  Baron  Bayley : — As  the  opinion  I  delivered 
when  this  case  was  before  the  King's  Bench  is  in  print, 
and  as  I  see  no  reason  to  vary  from  any  of  the  grounds 
upon  which  that  opinion  was  founded,  I  shall  not  be 
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1833.       obliged  to  detain  your  Lordships  at  any  considerable 
MiREHousB    length.     I  take  the  general  rule,  with  the  single  ex- 
V.  ception  of  benefices  in  the  gift  of  bishops,  to  be,  that 

where  a  benefice  becomes  vacant,  the  right  to  present  is 
immediately  detached  from  the  estate  which  gives  that 
right ;  it  vests,  as  a  mere  personal  power  of  presenting, 
in  the  individual  who  had  the  right  of  patronage  at  the 
time  that  vacancy  occurred,  and  will  continue  in  him 
and  his  personal  representatives,  let  what  will  become  of 
the  estate  which  gave  such  right. 

Therefore,  if  the  right  to  present  to  an  advowson 
appendant,  or  an  advowson  in  gross,  when  a  vacancy 
occurs,  be  in  tenant  in  fee  or  tenant  in  tail,  and  he  die 
without  presenting,  though  the  estate  will  pass  to  his 
heir  or  devisee  in  one  case,  and  to  the  issue  in  tail  or 
remainder-man  in  the  other,  the  right  to  present  will 
devolve  on  his  executor  or  administrator.  F.  N.  B.  33, 
p.  34,  b. ;  Co.  Litt.  388 ;  Dyer,  283,  a. ;  21  H.  7, 
pL  6  ;  Bro.  k  TEglise,  pi.  34.  If  the  right  to  present 
where  a  vacancy  occurs  be  in  tenant  pur  autre  tiCy  or 
in  a  termor,  and  before  he  presents  cestui  que  vie  dies, 
or  the  term  expires,  so  that  the  estate  which  gave  him  the 
right  to  present  is  gone,  that  right  nevertheless  remains 
in  him,  and  he  may  still  present.  F.  N.  B.  34,  b. ;  Bro. 
Presentation  k  I'Eglise,  22.  Again,  if  husband  and 
wife  be  seised  in  fee  or  in  tail,  or  in  right  of  dower  in 
right  of  the  wife,  and  the  church  become  void,  and  the 
wife  die  before  the  husband  present,  though  the  fee 
descend  upon  her  heir,  or  the  estate  in  tail  passes  to  the 
heir  in  tail,  or  the  estate  in  dower  ceases,  the  right  to 
present  remains  in  the  husband.  21  Hen.  6,  b. ;  38 
Hen.  6,  36.  6 ;  14  Hen.  4,  12  ;  Bro.  Presentation 
a  TEglise,  pi.  22 ;  Co.  Litt.  120  ;  and  if  a  vicarage  be- 
come vacant,  and  the  parson  to  whom  the  right  of  pre- 
tientation  belong  be  made  bishop,  whereby  his  right  in 
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the  parsonage  ceases,  he  shall  nevertheless  present.     F.        1 833. 
N.  B.  34,  n.  x^r""'^ 

Mi  REHOUSE 

So,  had  Rennell  been  promoted  to  a  bishoprick,  ^  v. 
would  he  have  lost  the  right?  The  general  rule,  however, 
will  probably  be  admitted ;  but  its  application  to  the 
present  case  is  denied,  and  the  ground  of  that  denial  is, 
that  the  present  case  is  an  exception ;  first,  because 
Mr.  Rennell  was  a  spiritual  corporation,  and  had  this 
right  of  presentation  annexed  to  a  spiritual  dignity,  and 
clothed  with  a  spiritual  trust.  My  answer  is,  that 
though  Mr.  R.  was  a  spiritual  person,  it  was  not  till  the 
statute  of  Car.  2  necessary  that  he  should  be  so ;  that  the 
dignity  to  which  the  right  of  presentation  was  attached* 
was  not  in  its  creation  spiritual ;  and  that  if  it  were,  it 
was  not  clothed  with  any  spiritual  trust.  Mr.  R.'s 
dignity  was  a  prebend  only,  and  at  common  law  a  lay- 
man might  be  a  prebendary.  Bland  v.  Maddux  (J). 
A  prebendary  has  no  cure  of  souls ;  he  is  called  pre- 
bendary, because  his  duty  is prcebere  aiuvilium  episcopo\ 
he  has  his  possession  annexed  to  his  prebend,  to  enable 
him  to  provide  for  himself  and  family.  It  is  by  the 
restraining  statutes  alone  that  he  is  prevented  from 
alienating,  with  consent  of  the  patron  and  ordinary,  all 
his  possessions,  to  the  deprivation  of  his  successor  ;  and 
he  has  of  himself  the  full  power  of  alienating  them,  so 
as  to  bind  himself,  and  it  is  not  of  necessity  that  he 
should  have  any  possessions.  It  is  only  under  13  & 
14  Car.  2,  c.  4,  s.  14,  that  he  must  be  in  holy  orders. 
3  Co.  75,  b. ;  Dyer,  61,  b.,  pi.  30 ;  58  Edw.  3,  24  ;  2 
Roll's  Ab.  341.  But  admitting  that  a  prebend  were  a 
spiritual  dignity,  does  it  follow  that  church  preferment, 
in  the  gift  of  the  prebendary,  in  right  of  his  prebend,  is 
clothed  with  a  spiritual  trust  ?     Is  the  spii'itual  prefer- 

(/)  Cro.  El.  79. 
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1 833.       ment  to  which  a  bishop  is  entitled  in  right  of  his  see. 
Mi  REHOUSE    clothed  with  any  spiritual  trust  ?     May  he  not  grant 
^-  away  tbe  next  avoidance  of  any  church,  though  the 

avoidance  be  in  gross,  which  he  as  a  bishop  is  entitled 
to  fill ;  or  as  many  avoidances  as  shall  happen  within  his 
own  time  ?  And  will  not  such  a  grant  bind  himself? 
Watson  says,  he  may  make  the  grant,  and  it  will  bind 
him.  Watson,  c.  10,  p.  135, 136  ;  c.  45,  p.  873.  If 
an  advowson  be  appendant  to  a  manor  usually  let,  and 
a  lease  be  made  thereof,  it  will  at  all  events  bind  the 
bishop  who  made  it,  and  his  lessee  shall  present. 
Gibson,  797,  says,  '^  Advowsons  may  be  granted  by 
**  deed  or  will,  .either  for  inheritance,  or  one  or  more 
**  turns,  fiut  this  extends  not  to  ecclesiastical  patrons 
"  seised  in  right  of  their  churches,  nor  to  colleges  or 
"  hospitals  seised  in  right  of  their  houses ;  for  they  are 
so  far  restrained  by  the  statute  of  Elizabeth,  that  their 
grants,  though  confirmed,  will  not  bind  their  succes- 
sors. But  they  will  bind  the  grantors,  for  their  own 
"  times."  And  if  they  be  made  conformably  to  the 
statutes,  they  will  bind  the  successors.  Watson,  c.  10, 
p.  137 ;  c.  45,  p.  875,  876.  In  Smallwood  \.  Bishop 
of  Cwentry  (m),  the  bishop  had  made  a  grant  of  the 
next  avoidance  of  an  archdeaconry  (a  spiritual  dignity) ; 
he  afterwards  disturbed  the  grantee,  the  grantee  died, 
and  his  executor  brought  a  quare  impedity  and  the 
bishop's  grant  was  held  good,  and  the  executors  had 
judgment.  In  Foord's  Case  (w),  a  prebendary  of  this 
very  church  made  a'lease  of  a  rectory,  part  of  his  pre- 
bend, for  70  years.  The  dean  and  chapter  confirmed 
it  for  51  years;  the  successors  disputed  it  within  five 
years.  Watson  says,  it  would  have  been  good  for  his 
own  time,  without  confirmation.  Watson,  48.     And  all 

(w)  Cro.  Eliz.  207. 
(n)  1  Ander.  47  ;  5  Co.  81 ;  Dy.  338,  b ;  Cro.  El.  447.  472,  a. 
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the  Court  (except  Jeffery)  held  it  good  for  the  51  years.  i833. 
In  London  v.  Chapter  of  Southwell  (o),  where  plaintiff  jyj^^^l^gg 
claimed  in  guare  impedit,  as  lessee  of  a  prebend  to  ^  v. 
which  the  advowson  belonged,  the  question  was,  whe- 
ther the  lease  had  words  sufficient  to  carry  the  prebend 
or  not ;  and  it  was  only  because  the  words  were  not  suf- 
ficient that  the  decision  was  against  the  plaintiff. 
Presentation  to  a  vicarage  belongs  of  common  right  to  a 
parson ;  but  by  consent  of  patron  and  ordinary,  he  may 
grant  it  to  another.  F.  N.  B.  34.  The  case  of  Sharnock 
V.  Boucher  (jp),  seems  to  show  the  distinction  between 
what  is  clothed  with  a  spiritual  trust,  and  what  is  not ; 
and  what  may  be  alienated,  and  what  cannot.  A 
prebendary  leased  his  prebend  for  three  lives;  and 
whether  that  passed  the  right  to  fill  the  office  of  com- 
missary within  the  prebend,  was  the  question.  The 
Judges,  agreed  that  it  did  not,  if  the  right  belonged  to 
his  spiritual  functions ;  but  on  that  point  they  were 
divided. 

The  only  remaining  point  is  founded  upon  the  rule 
which  prevails  in  the  case  of  the  King  and  a  bishop,  and 
a  supposed  analogy  between  that  case  and  this.  Where 
a  bishop  dies,  leaving  a  church  in  his  gift  vacant,  the 
King  is  to  present,  not  the  executors  of  the  bishop. 
And  if  this  rule  be  founded  upon  the  spiritual  character 
of  the  act  of  presenting,  it  is  an  authority  in  this  case. 
If  it  be  founded  on  the  relation  between  the  bishop 
and  the  King,  and  is  referred  to  the  King's  preroga- 
tive, it  is  not ;  and  I  am  of  opinion  it  is  referable  to  the 
relation  between  the  bishop  and  the  King,  as  to  the 
King's  prerogative.  The  King  is  the  sovereign  patron 
of  every  bishopric,  6  Edw.  3,  40 ;  and  though  he  gives 
the  chapter  leave  to  elect,  the  patronage  is  in  him, 

(o)  Hob.  303.  (/))  Sir  T.  Rayra.  88;  1  Lev,  125. 
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1833.       6  Edw.  3,  40.     And  upon  the  death  of  a  bishop  the 
MiREHousE    ^^^  comes  to  the  King  as  the  bishop  left  it ;  and  if  a 
»•  deanery  or  a  stall  be  left  vacant,  the  King  shall  fill  it 

up ;  6  Ed.  3,  c.  40.  A  prebendary  of  Abergwilly  died ; 
the  bishop  (of  St.  David's)  died  ;  the  temporalities  were 
seized  into  the  King's  hands.  A  new  bishop  was  ap- 
pointed, and  filled  up  the  stall.  Ihe  King  brought 
quare  impedit^  and  it  was  adjudged  that  he  had  right, 
and  a  writ  was  awarded  to  the  bishop.  Rex  v.  Bishop 
of  St.  David's  (q).  The  temporalities  come  to  the  King 
as  founder  by  presumption.  Mall.  65,  n.  to  pi.  6.  And 
this  is  so  high  a  prerogative,  and  so  far  incident  to  and 
inseparable  from  the  Crown,  that  a  subject  cannot  claim 
it  by  grant  or  prescription.  Mall.  65,  n.  to  pi.  6.  And 
if  the  King  die,  stde  vacante,  the  succeeding  King  shall 
have  the  temporalities,  not  the  King's  executors.  Mall. 
65,  n.  to  pi.  4;  Bro-  Chatt.  2;  2  Roll-  Abr.  2J1. 
And  if  the  King  die,  leaving  a  church  void,  the  succeed- 
ing King  shall  present.  Semble^  Mall.  65,  pi.  4,  &  n. ; 
Mall.  42,  pi.  16;  Bro.  Chatt.  2;  2  Roll.  Abr.  211. 
And  this  though  the  church  became  void  in  the  bishop's 
life,  and  though  the  new  bishop  has  sued  out  his  livery 
out  of  the  King's  hands  before  the  King  presents. 
Mall.  65,  pi.  5;  2  Roll.  Abr.  343,  pi.  5  ;  Wats.  73; 
F.  N.  B.  33,  n.  In  the  case  of  a  bishoprick,  therefore, 
if  the  bishop  dies,  whatever  spiritual  preferment  in  the 
gift  of  the  bishop  was  vacant  at  the  bishop's  death,  and 
whatever  shall  become  vacant  till  the  see  is  filled  up, 
devolves  upon  the  Crown,  and  is  inseparable  from  the 
Crown  ;  so  that  the  Crown  cannot  grant  it  away ;  and 
in  case  of  the  demise  of  the  Crown,  it  will  pass,  not  to 
the  executor  of  the  deceased  King,  but  will  accompany 
the  Crown,  and  go  to  the  succeeding  King. 

(q)  so  Edw.  3,  c.  26. 
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Upon  this,  two  observations  occur:  one,  that  in  the        1833. 
case  of  the  Crown,  and  in  the  case  of  the  Crown  only,    ,-^    ""    ' 

;  •''     Mi  REHOUSE 

can  a  sole  corporation,  which  the  King  is,  take  a  chattel  ^  » 
by  succession ;  so  that  what  is  the  rule  in  the  King's 
case,  where  the  right  to  present  may  by  reason  of  the 
prerogative  pass  from  the  bishop  to  the  King,  from  the 
King  to  the  King,  will  npt  apply  to  the  case  of  a  pre- 
bendary, where  there  is  no  such  prerogative  to  pass  the 
right  from  prebendary  to  prebendary.  16  Vin.  Q.  14. 
The  other,  that  what  is  the  case  with  the  Crown  with 
reference  to  a  bishop  who  holds  per  baroniam^  is  the 
case  with*  every  other  tenant  in  capite^  where  the  tenancy 
by  reason  of  infancy  in  the  heir  becomes  as  it  were 
suspended,  and  the  tenancy  returns  in  wardship  to  the 
King.  Co.  Litt.  388,  a.  is  express  upon  this  point,  and 
puts  the  two  cases  together  ;  that  of  the  King's  tenant 
in  capiiCj  and  that  of  a  bishop.  If  the  King's  tenant 
by  knight's  service  in  capite  be  seised  of  a  manor  to 
which  an  advowson  is  appendant,  and  the  church  be 
void,  and  the  tenant  die  (leaving  his  heir  in  ward),  the 
King  shall  present,  not  the  executor ;  and  if  a  church 
in  the  gift  of  a  bishop  become  void,  and  the  bishop  die, 
the  King  shall  present,  and  not  the  executor.  Co.  Litt. 
888,  a.  The  right,  therefore,  of  the  King,  in  case  of  a 
bishoprick,  appears  to  me  to  be  referable  not  to  the 
spiritual  character  of  the  person  from  whom  the  right 
comes,  but  to  the  King's  prerogative,  because  it  obtains 
equally  in  the  case  of  every  tenant  in  capite^  whether 
he  be  a  spiritual  person  or  not. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
general  rule  is,  that  if  a  church  become  vacant  and  the 
patron  die,  the  right  to  present  devolves  upon  his  exe- 
cutor ;  that  this  is  the  rule  also  when  a  prebendary  in 
right  of  his  church  is  patron,  because  until  the  statute 
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1833.       of  Car.  2,  (13  &  14  C.  2,  c.  4,  s.  14,)  it  i^as  not  neces- 
ikTuEHousE    ^^y  *  prebendary  should  be  a  spiritual  person,  and  be- 
V.  cause  in  the  ease  of  spiritual  persons  their  right  to 

present  to  churches  is  temporal,  not  spiritual,  inasmuch 
as  they  only  grant  it  away  when  a  vacancy  occurs,  as  they 
may  their  other  temporal  possessions ;  and  that  the  ex- 
cepted case  of  a  bishop  is  not  applicable  to  other  spiritual 
persons  seised  of  advowsons  in  right  of  their  dignities 
or  churches,  because  the  case  of  a  bishop  is  referable 
to  the  prerogative  of  the  Crown,  which  enables  the 
Crown  to  take  a  chattel  in  succession,  and  to  the  rela- 
tion in  which  the  Crown  stands  to  a  bishop,  the  bishop 
being  tenant  in  capite  to  the  Crown,  not  to  the  spiritual 
character  of  bishop,  nor  to  any  spiritual  nature  in  the 
right.  My  answer,  therefore,  to  the  question  proposed 
by  your  Lordships  is,  that,  in  the  case  that  question  pro- 
pounds, the  right  of  presenting  belongs  to  the  executors 
of  the  prebendary. 

Mr.  Baron  Bolland,  after  stating  the  question,  said : 
— It  is  highly  probable  that  the  state  of  facts  out  of 
which  this  question  arises,  has  in  very  many  instances 
existed,  and  it  is  remarkable  that  no  light  is  thrown 
upon  the  subject  by  any  decision  at  law,  nor  by  any 
practice  of  the  church,  upon  a  presentation  to  a  bene- 
fice under  circumstances  precisely  similar  to  the  present. 
If  any  such  decision  exist,  it  has  escaped  the  industry 
of  the  experienced  counsel  who  argued  this  case  in  the 
court  below,  and  at  the  bar  of  this  House,  and  the  re- 
searches of  the  learned  Judges  of  those  courts,  whose 
inquiries  were  so  sedulously  directed  to  the  discovery 
of  some  authority  upon  which  their  judgment  might 
be  founded.  It  is  to  principle,  therefore,  and  to  cases 
analogous  to  the  present,  if  any  can  be  found,  that  the 
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attention  is  to  be  turned,  in  order  to  arrive  at  a  satis-        1833. 
factory  conclusion. 


MiREHOUSB 


In  pursuing  this  inquiry,  I  do  not  mean  to  dispute  v- 


that  by  the  law,  as  it  stands,  if  a  presentative  church, 
the  advowson  of  which  belongs  to  a  layman,  become 
vacant,  and  the  lay  patron  die  without  presenting,  his 
executor  shall  present,  and  not  his  heir  nor  his  devisee, 
or  the  next  owner  of  the  advowson,  it  being  considered 
that  the  next  turn  is  a  chattel ;  though  this  seems  to 
have  been  doubted  in  the  case  of  the  Queen  v.  The 
Archbishop  of  Canterbury ^  Fane  and  Hudson  (r),  and 
the  Court  left  it  undecided.  The  distinction  which 
I  shall  endeavour  to  make  will  be,  that  the  right  of  the 
owner  of  an  advowson  does  depend,  though  the  con- 
trary is  contended  for  on  the  part  of  the  defendant  in 
error,  upon  the  character  in  which  he  holds ;  and  that 
as  the  deceased  was  seised  of  and  in  the  prebend  of 
South  Grantham,  with  its  appurtenances,  to  which  pre- 
bend the  advowson  of  the  rectory  of  the  parish  church 
of  Welby,  with  its  appurtenances,  belonged,  in  his  de- 
mesne as  of  fee,  in  right  of  the  said  prebend,  the  right 
of  presentation  to  the  church,  when  it  should  become 
vacant,  arose  out  of  his  office  of  prebendary,  was  a 
spiritual  trust  to  be  executed  for  the  support  and  for 
the  promotion  of  the  welfare  of  the  established  religion, 
and  that  to  him,  and  to  him  alone,  was  confided  the 
choice  and  appointment  of  an  incumbent.  It  appears 
from  history,  that  for  six  or  seven  centuries  the /?flrocAia 
was  the  diocese,  or  episcopal  district;  there  was  the 
residence  of  the  bishop  and  his  clergy  at  the  cathedral 
church  ;  all  tithes,  offerings  and  ecclesiastical  profits 
belonged  to  the  bishop  and  to  his  clergy,  for  their  sup- 
port, for  the  repairs  and  ornaments  of  the  church,  and 

(r)  4  Leon.  109. 
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1833.       for  Other  works  of  piety  and  charity.    Such  community 
'    '  and  colles^iate  life  of  the  bishop  and  his  clergy  was  the 

MiREUOUSB  ,  °  ,    ,  ^  ^^ 

V.         practice  of  the  British,  and  was  afterwards  adopted  by 

Reknell.      xl-      O  l^         1_ 

the  Saxon  churcb. 

Many  causes  contributed  to  the  existence  of  parochial 
churches.  In  some  places  the  liberality  of  the  inhabi- 
tants raised  them,  and  by  supplying  preachers  with 
houses,  induced  them  to  settle  and  become  the  pastors ; 
kings  founded  free  chapels,  for  the  purpose  of  worship 
for  their  court  and  retinue.  Tlie  bishops,  too,  to  plant 
and  encourage  Christianity  amongst  the  people,  built 
churches;  but  the  great  source  from  whence  the  in- 
crease of  the  number  of  buildings  for  divine  worship 
arose,  was  the  piety  of  the  great  lords,  who,  having 
large  possessions  and  territories,  founded  churches  for 
the  use  of  their  families  and  tenants,  within  their 
respective  domains;  and  hence  it  seems  a  title  to 
patronage  in  laymen  first  sprung :  hence  the  bounda- 
ries of  parishes  became  commensurate  with  the  extent 
of  manors  ;  hence  the  several  portions  of  the  same 
church  were  divided  according  to  the  separate  interests 
of  the  several  lords.  But  although,  for  the  purpose  and  in 
the  hope  of  more  firmly  establishing  religion,  and  more 
widely  extending  its  divine  influence,  these  changes  in 
the  constitution  and  management  of  the  church  were 
permitted,  the  right  of  the  bishop,  either  in  respect  of 
spirituals  or  temporals,  wasnot  invaded.  He  still  had 
the  cure  of  souls,  and  a  title  to  all  the  ecclesiastical 
revenues  within  his  whole  diocese;  by  his  authority 
and  consent  priests  were  ordained,  as  assistants  o-iven 
to  him  ;  no  church  could  be  used  for  public  worship 
till  consecrated  by  him  ;  no  priest  could  ofiiciate  there 
without  his  delegation. 

From  the  causes  I  have  above  stated,  the  privilege 
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of  nominating  fit  persons  to  officiate  in  churches,  which  1333. 
the  piety  and  liberality  of  private  persons  had  founded  j^^ 
or  endowed,  was  given  ;  and  the  bishops  were  content,  ^  v, 
in  such  cases,  to  forego  the  privilege  of  appointing 
the  ministers  who  were  to  perform  the  duties  in  such 
churches.  This  power  was  conceded  to  the  founders  or 
benefactors  ratione  fundationis^  where  they  were  found- 
ers; ratione  donationis^  where  they  endowed  the 
churches;  and  ratione  fundiy  where  they  gave  the  soil 
upon  which  they  were  built ;  the  bishops  reserving  only 
the  power  of  deciding  upon  the  fitness  of  the  persons 
nominated  {s).  In  process  of  time  this  practice  became 
the  law  of  the  church.  The  church  having  made  these 
concessions,  and  having  thus  parted  with  the  right  of 
presenting,  it  became  a  matter  of  indifference  to  the 
bishops,  whether,  upon  the  death  of  the  lay  owner  of 
an  advowson,  during  the  vacancy  of  the  church  be- 
longing to  it,  the  right  that  the  patron,  had  be  lived, 
would  have  exercised,  should  go  to  his  heir,  or  should 
belong  to  his  executor  ;  the  church  left  that  question  to 
the  courts  of  law  to  determine,  and  I  am  bound  to 
admit  that,  in  such  cases,  the  claim  of  the  executor  is 
established  ;  but  I  cannot  apply  that  rule  to  the  case  in 
question,  because  the  advowson,  of  which  the  late  pre- 
bendary of  Grantham  was  seised,  was  given  to  him  as 
a  member  of  the  church  of  Salisbury,  was  appendant  to 
an  ecclesiastical  dignity,  and  is  not  to  be  governed  by 
the  same  law  as  is  applicable  to  the  advowson  in  lay 
hands.  If  I  am  wrong  in  taking  this  view  of  the  ques- 
tion, the  error  arises  from  my  considering  the  right  of 
the  executor  of  a  lay  patron  to  be  an  exception  from 
the  rule  which  governed  property  of  this  description  in 
the  hands  of  the  church,  as  there  appears  to  be  a  mani- 

(«)  1  Co.  Litt.  119  b. 
VOL,  I.  Q  Q 
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1833.       fest  distinction  between  lay  and  spiritual  property.     In 
J    '    '      the  note  upon  the  10th   section  of  Littleton,  it  is 
V.  said  {t\    *^  Of  an  advowsQU,  wherein  a  man  hath  an 

absolute  ownership  and  property,  as  he  hath  in  lands 
and  rents,  yet.  he  shall  not  plead  that  he  is  seised  in 
"  dominico  svo  ut  de  feodo^  because  that  inheritance, 
'^  savouring  not  dt  doniOy  cannot  either  sei^ve  for  the 
^^  sustentation  of  him  and  his  household,  nor  can  any- 
*^  thing  be  received  for  the  same  for  defraying  the 
^'  charges,  and  therefore  he  cannot  say  that  he  is  seised 
''  therein  in  donunico  suo  dejeodo.^*  In  the  section  of 
Littleton,  upon  which  this  is  a  commentary,  the  author 
is  treating  of  an  advowson  in  lay  hands,  and  these 
authorities  are  adduced  by  Gibson  in  his  Codex  (u),  in 
speaking  of  spiritual  property,  to  illustrate  the  difference 
he  points  out.  In  the  pleadings  in  the  present  case, 
tlie  prebendary  is  alleged  to  be  seised  of  the  advowson 
in  his  demesne  as  of  fee ;  and  why  is  it  so  pleaded  ? 
the  answer  is,  it  is  not  a  lay  title ;  but  that,  to  use  the 
language  of  Coke,  it  savours  de  domOy  may  be  made 
serviceable  for  the  sustentation  of  him,  as  a  spiritual 
person,  and  his  household.  The  case  of  London  v.  The 
Chapter  of  the  Collegiate  Church  of  Southwell  (x)^  is 
a  further  proof  of  the  distinction  I  have  taken  between 
lay  and  spiritual  property.  I  shall  next  call  the  atten- 
tion of  your  Lordships  to  the  ecclesiastical  character  of 
the  officer,  in  whom,  till  his  death,  it  cannot  be  denied, 
the  right  of  presentation  was  vested ;  to  the  object  of  the 
founder  of  the  prebend ;  and  to  the  nature  of  the  pro- 
perty with  which  he  endowed  it.  A  prebend,  as  defined 
by  Dr.  Cowell,  is  the  portion  which  every  member  or 
canon  of  a  cathedral  church  receiveth  in  the  right  of  his 
place,  for  his  maintenance.     So  canonica  portio  is  pro- 

(f)  Co.  Litt.  1 7  b. 
(«)  r*-  757-  W  Hob.  303. 
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perly  used  for  that  share  which  every  canon  or  pre-  i833. 
bendary  receiveth  out  of  the  common  stock  of  the  m^^^hT^se 
church ;  and  prebenda  is  a  several  benefice  arising  from 
some  temporal  land  or  church  appropriated  towards  the 
maintenance  of  a  clerk  or  member  of  a  collegiate  church, 
and  is  commonly  named  of  the  place  where  the  profit 
groweth.  And  these  prebends  be  either  simple  or  with 
dignity.  Simple  prebends  be  those  which  have  no  more 
than  the  revenue  towards  their  maintenance.  Prebends 
with  dignity  are  such  as  have  jurisdiction  annexed  to 
them,  according  to  the  divers  orders  in  every  church. 
Of  the  object  of  the  founders  of  prebends,  there  cannot 
be.  a  doubt ;  it  was  to  provide  for  the  maintenance  and 
support  of  the  prebendaries ;  and  it  cannot  be  supposed 
that  it  was  the  intention  of  any  founder  that  the  instal- 
ments of  the  prebend  should  be  appropriated  beyond 
the  life  of  the  party  in  possession.  I  shall  not  stop  to 
inquire  whether  this  charitable  intention  of  founders 
has  not  been  in  a  great  measure  defeated ;  but  I  shall 
confine  myself  to  the  consideration  of  whether  the  par- 
ticular right  contended  for  by  the  executrix  is  founded 
upon  any  decision,  or  can  be  supported  upon  principle. 
It  is  admitted  on  all  hands  that  no  authority  is  to  be 
found  on  the  subject ;  let  us  then  look  to  the  character 
of  the  person  under  whom  the  right  to  present  to  the 
church  of  Welby  is  claimed  by  the  defendant  in  error. 
He  was  an  ecclesiastic  ;  as  a  layman  he  could  not  at  this 
day  have  enjoyed  the  dignity  ;  the  ofiice  was  conferred 
on  him  by  the  church  ;  its  emoluments  and  profits  were 
intended  by  the  founder  for  his  support ;  to  him  was 
confided  the  sacred  trust  of  providing  a  proper  minister 
for  the  church  appendant  to  his  prebend.  Looking 
back  to  the  times  when  similar  benefactions  were 
bestowed  upon  the  church,  no  one  can  hesitate  to  be 
convinced  that  the  founder  of  the  prebend  of  South 

Q  Q  2 
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1833.       Grantham  intended  the  prebendary  to  become  incuin- 

MiREHousE   ^°^  ^^  ^^®  church,  or,  at  least,  that  he  should  (unless 
V.  provided  for  in  such  a  manner  as  to  render  the  living 

of  Welby  untenable)  have  the  power  of  being  so.     The 
selection  of  the  prebendary  by  the  bishop  was  a  voucher 
for  his  piety,  and  a  sanction  and  authority  to  bim  that 
in  presenting  himself,  or  any  other  clerk,    the  true 
interests  of  religion  would  be  promoted.     Can  it  be 
contended  that  the  trust  can  be  carried  further?    To 
do  so  is  to  put  into  the  hands  of  a  stranger  to  the 
church,  a  trust,  the  execution  of  which  was  confided 
to  a  member  of  its  own  body ;  is  to  divert  the  course 
of  the  founder's  bounty  into  a  different  channel  from 
that  in  which  he  intended  it  should  flow,  and  to  esta- 
blish a  precedent  by  which  the  best  interests  of  the 
church  (I  admit  the  instances  would  probably  be  few) 
might  be  affected.     If  1  am  correct  in  considering  an 
advowson  in  the  hands  of  a  prebendary  in  right  of  his 
prebend,  as  a  separate  trust  which  is  vested  in  himjwe 
ecclesia,  it  should  be  inquired  whether  such  a  trust 
can  be  transferred  to  another,  or  whether  it  survives, 
and  will  go  to  the  representative  of  the  deceased  person 
in  whom  it  was  placed.     I  find  in  Colt  and  another  v. 
The  Bishop  of  Lichjield  and  Coventry  (jy\  it  is  said, 
that  '^  If  a  lapse  incur,  and  then   the   ordinary  die, 
^'  the  King  shall  present,  and  not  the  executors  of  the 
'^  ordinary,  for  it  is  rather  an  administration  than  an 
"  interest."     Fitz.  N.  B.  34  (G.);  25  Ed.  3,  24; 
Dyer,  87.     The  case  of  Chester  College  is  doubtful, 
whether  to  the  King,  or  to  the  metropolitan.    So  again. 
Hob.  154,  *^  A  lapse,  as  I  have  said,  is  an  act,  an  office 
of  trust  reposed  by  law  in  the  ordinary,  metropolitan, 
and,  lastly,  in  the  King ;  the  end  of  which  trust  is 

(y)  Hob.  154. 
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to  provide  the  church  with  a  rector  in  default  of  a        i833. 

patron,  and  yet  as  for  him  and  to  his  behoof ;  and,    j^^h^^^se 

therefore,  as  he  cannot  transfer  his  trust  to  another,  v. 

so  cannot  he  divert  the  thing  wherewith  he  is  trusted 

to  any  other  purpose."  The  reason  given  by  the 
learned  Judge  why  the  presentation  does  not  go  to  the 
executors  of  the  ordinary,  viz.  that  it  is  an  administra- 
tion rather  than  an  interest,  appears  to  me  mainly  to 
fortify  the  position  for  which  I  am  contending. 

I  cannot  fail  also  to  pray  in  aid  the  weight  that  is 
to  be  derived  from  the  further  consideration  of.the  legal 
character  of  a  prebendary.  He  is  an  ecclesiastical  sole 
corporation  ;  and,  as  such,  he  can  have  no  heir  nor  per- 
sonal representative.  To  his  natural  heir  his  prebendal 
rights  cannot  pass,  nor  can  they  vest  in  his  personal 
representative  ;  but  the  right  of  presenting  to  the 
vacant  church  must  remain  unserved  and  in  abeyance 
till  the  appointment  of  a  successor.  In  treating  this 
matter,  I  have  not  commented  upon,  nor  attempted  to 
remove  the  eflPect  of  those  arguments  that  have  been 
drawn  from  several  of  the  authorities  that  have  been 
relied  upon  in  support  of  the  claim  of  the  defendant  in 
error,  because  as  they  have  proceeded  upon  lay  patron- 
age, they  have,  in  the  view  I  have  taken  in  the  subject, 
no  bearing  upon  the  question. 

From  what  I  have  said,  your  Lordships  will  have 
collected,  that  the  opinion  to  which  I  have  come  is, 
that  if  an  advowson  belongs  to  a  prebendary  in  right 
of  his  prebend,  and  the  church  becomes  vacant,  and  the 
prebendary  dies  without  having  presented,  the  right  of  • 
presentation  does  not  belong  to  the  personal  represen- 
tative of  the  deceased  prebendary. 

Mr.  Justice  Litiledale  simply  expressed  his  concur- 
rence with  the  majority  of  the  Judges,  intimating  that 
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1833.       he  saw  no  reason  for  altering  the  opinion  which  he  had 
ui^Z^s^  g''®"  '»  '^e  Court  below. 


V. 
ReM<£LL. 


Lord  Chief  Justice  Tindal : — My  Lords,  upon  the  best 
consideration  I  can  bring  to  this  case,  I  have  come  to 
the  conclusion,  that  the  right  of  presentation  belongs  to 
the  personal  representative  of  the  late  prebendary  ;  but 
at  the  same  time  I  am  ready  to  admit  it  is  afler  cqnsi- 
derable  doubt  upon  the  question  which  has  been  sub- 
mitted to  us  by  your  Lordships.  If  I  felt  myself  at 
liberty  to  look  at  the  particular  foundation  of  this  pre- 
bendal  stall,  or  to  consider  upon  general  principles 
what  might  be  most  fitting  and  expedient,  in  the  case 
of  patronage  belonging  to  an  ecclesiastical  corporation) 
such  as  is  a  prebendary,  I  could  bring  myself  without 
difficulty  to  the  conclusion,  that  the  right  to  fill  up  the 
turn  which  was  vacant  at  the  time  of  the  late  preben- 
dary's death,  ought  to  devolve  upon  his  successor,  and 
not  to  go  to  his  personal  representative.  But  neither 
upon  the  abstract  question  proposed  by  your  Lordships 
nor  upon  the  facts  stated  on  the  record  in  this  case,  can 
I  take  judicial  notice,  either  of  the  circumstances  at- 
tending the  original  foundation  of  this  prebend,  the 
endowment  thereof  with  this  particular  advowson,  or 
the  form  of  presentation  which  has  been  used  and 
adopted  on  occasion  of  former  vacancies.  And  as  to 
any  considerations  derived  from  general  expediency,  I 
feel  myself  restrained  fi*om  entering  into  them,  because 
there  appears  to  me  to  be  an  analogy  of  suflScient 
strength  and  certainty,  to  bring  the  present  case  within 
the  reach  of  acknowledged  principles  of  law,  and  within 
the  authority  of  various  decided  cases.  It  is  upon  the 
ground  of  this  analogy  which  exists  between  the  pre- 
sent case  and  those  principles  and  authorities,  that  1  feel 
myself  bound  to  concur  in  the  opinion  which  has  been 
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expressed  by  the  majority  of  His  Majesty's  Judges;        i833. 
thinkint^  it  a  safer  course  upon  this  occasion,  as  I  find    ^^ 

O  ,     ,  *-  '  ^  MiREHOUSE 

has  been  the  opinion  of  other  Judges  from  the  earliest  ^  v, 
periods  of  the  law,  to  adhere  to  any  rule  which  can  be 
safely  inferred  from  the  cases,  rather  than  to  substitute 
another,  although  it  may  appear  upon  general  principles 
more  reasonable  and  more  just.  I  assume  it  to  be 
settled  law,  admitting  of  no  doubt  or  dispute,  and  not 
requiring  to  be  supported  by  reference  to  any  authori- 
ties, that  where  an  advowson  presentative  is  vested  in 
any  person  in  his  natural  capacity,  either  in  fee  or  for 
life,  and  the  church  becomes  void,  and  the  owner  dies 
after  such  avoidance  without  making  any  appointment, 
the  right  to  appoint  to  the  vacant  turn  belongs  to  the 
executor,  and  not  to  the  heir  or  to  the  next  owner  of 
the  advowson.  Indeed  so  clearly  is  this  principle  re- 
cognized, that  all  the  books  concur  in  calling  this  vacant 
turn  a  chattel  vested  in  the  testator,  (Fitz.  N.  B.  33, 
P.,  34,  N. ;  4  Leon.  109).  In  the  casein  Fitzherbert's 
N.B.  as.  P.,  it  is  stated,  **  If  a  man  be  seised  in  fee,  in 
'^  gross,  or  in  fee  appendant  unto  a  manor,  and  the  ad- 
'^  vowson  becomes  void,  and  he  dieth,  his  executor  shall 
"  present,  and  not  his  heir,  because  it  was  a  chattel 
"  vested  and  severed  from  the  manor."  If  the  chattel 
i^  severed  from  the  manor  in  that  case,  why  may  it  not 
be  considered  as  severed  from  the  prebend  in  this  ?  and 
if  once  severed,  it  is  difficult  to  assign  any  legal  prin- 
ciple upon  which  it  can  be  reunited.  Unless  therefore 
some  solid  ground  can  be  laid  down,  upon  which  a  dis- 
tinction can  be  made  between  a  prebendary  seised  of  the 
advowson  in  right  of  his  prebend,  and  a  person  seised 
in  his  own  natural  right  of  a  manor  to  which  an  advow- 
son is  appendant,  there  can  be  no  doubt  but  that  the  case 
falls  within  the  general  rule,  that  the ,  right  to  present 
is  a  chattel  interest,  and  would  go  to  his  personal  repre- 
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1833.       sentative.     It  will  be  advisable,  therefore,  to  refer  to 
.-^     '    '      some  of  the  cases  and  principles  which  carry  the  bxi^- 
V.  logy  more  closely  to  the  particular  question  now  under 

discussion.     In  Fitz.  N.  B.  34,  N.,  is  found  this  case, 
'*  If  a  vicarage  happen  void,  and,  before  the  parson 
*^  present,  he  is  made  a  bishop,  &c.,  yet  he  shall  present 
**  unto  this  vicarage,  because  a  chattel  vested  in  him." 
The  authority  referred  to  is  24  Ed.  3,  26  ;  but  the  case, 
which  is  not  to  be  found  in  the  Year  Book,  will  be  found 
inserted  nearly  in  the  same  words  in  Fitz.  Abr.  Quare 
Impedit,  22.   In  that  case,  as  in  the  present,  the  patron 
was  seised  in  jure  ecclesice ;  and  notwithstanding  he 
ceased  to  be  rector,  he  still  carried  with  him  in  his 
natural  capacity  this  chattel  interest,  the  right  of  ap- 
pointing to  the  vacancy.      In  that  case  it  was  held  that 
the  chattel  interest  which  had  once  vested  in  him,  did 
not  afterwards  reunite  with  the  corporation  sole,  the 
parson.     That  case  appears  to  me  to  be  a  direct  autho- 
rity upon  the  present  question,  to  this  extent ;  that  if 
the  living  had  become  void,  and  the  prebendary  had 
vacated  the  prebend,  the  right  of  appointment  would 
have  belonged  to  him,  not  to  his  successor.     If  so,  and 
he  still  retained  the  right  to  appoint,  notwithstanding 
his  cesser  of  the  prebend,  on  what  principle  shall  his 
death  be  held  to  reunite  the  presentation  with  the  pre- 
bend from  which  it  has  once  been  severed  ?     The  case 
in  2  Rollers  Abr.  346,  f ,  pi.  4,  shows  the  law  where  the 
avoidance  of  a  vicarage  happens  after  the  vacancy  of  the 
rectory,  and  before  the  new  rector  is  appointed  :   "  If 
the  parson  has  the  right  to  present  to  the  vicarage, 
yet  if  the  vicarage  becomes  void  during  the  vacancy 
*'  of  the  parsonage,  the  patron  of  the  parsonage  shall 
*'  present.*'    So  that,  although  the  rector  be  in  the 
nature  of  an  ecclesiastical  corporation  sole,  and  although 
the  rector  be  seised  of  this  right  of  presentation  jure 
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ecclesicB^  yet  it  shall  not  devolve  to  the  successor ;  but  1333. 
if  it  happen  before  the  vacancy,  the  fonner  rector  shall  __ 
still  appoint ;  if  during  the  vacancy,  the  patron.  Both  ^  v, 
which  cases  are  strong  to  show  there  is  no  indissoluble 
union  between  the  right  of  presentation  and  the  pre- 
bend itself.  To  which  may  be  added  the  case  stated  in 
Fitz.  N.  B.  33,  P.,  "  That  if  a  bishop  die,  seised  of  a 
manor  to  which  an  advowson  is  appendant,  and  the 
advowson  happen  void  before  his  death,  the  King 
shall  present  unto  the  same,  by  reason  of  the  tempo- 
ralities, and  not  the  bishop's  executor."  The  reason 
is,  that  the  King  takes  the  temporalities  by  reason  of 
his  prerogative,  and  the  turn  being  once  vested  in  him, 
cannot  be  got  out  of  him  but  by  matter  of  record. 
Now,  although  the  express  point  adjudged  by  that  case 
does  not  apply  here,  because  there  is  no  prerogative  in 
this  case  ;  yet  it  furnishes  an  observation  which  appears 
not  unimportant.  Fitzherbert  puts  this  case  in  apposi- 
tion with  that  which  had  immediately  preceded  it, 
namely  the  case  in  which  he  has  stated,  ^'  The  executor 
shall  present  and  not  the  heir,  because  it  was  a  chattel 
vested  and  severed  from  the  manor,"  &c.  He  then 
puts  the  case  of  the  bishop,  and  the  inference  to  be 
drawn  is,  that,  but  for  the  prerogative,  the  executor 
would  have  presented ;  otherwise  he  would  not  have 
said,  the  King  shall  present,  and  not  the  bishop's  execu- 
tor :  the  observation  would  have  been,  the  King  shall 
present,  and  not  the  successor.  If  this  is  a  just,  infer- 
ence, the  authority  of  the  case  last  referred  to  would  go 
the  length  of  deciding  the  present :  if  the  executor  of 
the  bishop  would  be  entitled  to  present  to  the  turn 
which  fell  vacant  in  the  bishop's  life,  and  which  be- 
longed to  the  bishop  jure  ecclesice^  had  not  the  prero- 
gative stepped  in  and  prevented  him  ;  it  would  follow 
in  the  present  case,  where  no  such  prerogative  exists. 
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1833.       that  the  executor  has  the  right  to  present  to  the  vacant 
'         '      benefice. 

MiREIIOUSE 

V.  The  power  of  the  prebendary  to  grant  the  next  turn 

to  a  stranger  before  it  becomes  vacant^  affords  a  further 
argument  against  the  notion,  that  the  right  of  presen- 
tation is  to  be  considered  as  inseparably  annexed  to  the 
prebendary  himself  for  the  time  being,  on  the  ground 
that  it  is  an  ecclesiastical  trust  to  be  exercised  by  him 
only  to  whom  the  presentation  has  given  it.  Such  grants 
are  of  very  frequent  occurrence  in  the  old  Books  of 
Entries  containing  pleadings  in  quare  impediU  and  it  is 
impossible  to  conceive  they  should  be  found  there  un- 
less the  practice  was  common,  or  that  they  could  have 
been  put  upon  the  record,  if  such  grants  were  against 
law ;  inasmuch  as  the  plaintiff  deriving  title  under  them, 
would  only  be  showing  the  insufficiency  of  his  right 
to  sue. 

Again,  the  universal  practice  of  grants  made  to  the 
archbishops  by  bishops  of  their  province,  of  those  rights 
of  presentation  well  known  by  the  name  of  options, 
furnish  at  least  the  inference,  that  though  the  right  to 
present  comes  to  an  ecclesiastical  person  by  virtue  of 
his  ecclesiastical  character,  still  there  is  no  rule  of  law 
that  it  must  be  exercised  in  person,  but  the  law  allows 
it  to  be  transferred  to  another.  It  may  indeed  be  said, 
that  this  is  not  a  transfer  to  a  layman  or  a  stranger,  but 
merely  to  an  ecclesiastic  of  the  same  or  higher  dignity ; 
and  therefore  the  ecclesiastical  trust  may  be  presumed 
not  to  be  violated  by  such  transfer  of  its  execution. 
Admit  it  to  be  so ;  still  how  can  we  reconcile  to  that 
principle,  the  right  which  the  archbishop  has  to  devise 
these  options  to  any  one  he  chooses  to  select?  And  that 
such  power  exists,  appears  from  the  case  of  Potter  v. 
Chapman{z\  where  the  only  question  before  Lord  Hard- 

(:)  AmbL  Rep.  98. 
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wicke  is  made  upon  the  propriety  of  the  particular  1833. 
appointment  by  the  trustees  under  the  archbishop  s  will,  MiaEuousE 
but  none  whatever  upon  the  rie^ht  of  the  testator  to  ^  ^' 
bequeath  them  to  his  trustees.  If  then  the  bishop  may 
sever  and  disannex  from  his  bishopric  a  right  of  pre- 
sentation, to  which  he  becomes  eutitled  Jure  episcopatus^ 
and  not  otherwise ;  still  further,  if  the  archbishop  to 
whom  the  grant  hath  been  made,  may  bequeath  it  to  a 
stranger  by  his  will,  or  what  is  an  identical  proposition, 
if  it  would  devolve  upon  his  personal  representative  in 
case  he  had  made  no  such  bequest ;  it  will  surely  be 
dangerous  to  build  an  opinion  that  the  presentation 
now  in  dispute  must  belong  to  the  successor,  on  the 
ground  that  it  is  of  an  ecclesiastical  character,  in  the 
nature  of  an  ecclesiastical  trust,  and  by  reason  thereof 
must  be  exercised  by  the  person  who  fills  the  prebendal 
stall,  and  by  him  only.  So  that  the  doctrine  laid  down 
in  the  Doctor  k  Student  would  appear  to  be  correct, 
where  no  distinction  whatever  is  introduced  between 
presentations  made  by  laymen,  or  presentations  made  by 
ecclesiastical  corporations,  between  advowsons  appendant 
to  manors,  or  advowsons  appendant  to  offices  of  the 
church,  but  it  is  laid  down  generally  thus  {see  Dial.  2. 
e.  26)  :  ^*  It  is  holden  in  the  laws  of  the  realm  that  the 
^^  right  of  presentment  to  a  church  is  a  temporal  in- 
''  heritance,  and  shall  descend  by  course  of  inheritance 
^'  from  heir  to  heir,  as  lands  and  tenemeiU;8  shall,  and 
'^  shall  be  taken  as  assets,  as  lands  and  tenements  be.^ 
And  again,  ^^  the  goods  of  spiritual  men  be  temporal, 
in  what  manner  soever  they  come  to  them^  and  must 
be  ordered  after  the  temporal  law,  as  the  goods  q& 
temporal  men  must  be/'  Now  if  the  vacant  turn 
in  a  benefice  be  a  chattel  interest,  as  the  authoritiea 
above  referred  to  seem  abundantly  to  show,  if  it  passea 
by  grant,  is  devisable  by  will,  or  in  case  of  no  bequest^ 
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1 S33.       goes  to  the  personal  representative,  then  indeed  is  the 

Mirehouse    passage  above  cited  a  strong  proof  of  the  opinion  of 

V  learned  men,  at  the  early  period  when  that  book  was 

S.ENNELL. 

written,  that  no  just  distinction  can  be  taken  between 
a  right  of  presentation  vesting  in  a  spiritual  man,  by 
whatever  means  it  may  come,  and  a  similar  right  in  a 
layman.  It  affords  a  further  argument  that  the  right 
to  present  to  the  vacant  living  cannot  devolve  upon  the 
successor  and  go  along  with  the  prebend,  that  a  pre* 
bendary  is  a  corporation  sole ;  and  that  by  law,  a  cor- 
poration sole  is  incapable,  except  by  custom,  of  taking 
in  succession  chattels  real  or  personal,  either  in  pos« 
session  or  action.  (Co.  Litt  9  a.,  46  b. ;  Hob.  64).  If 
this  be  the  law,  how  can  this  vacant  turn,  once  severed 
from  the  prebend,  become  re-united,  or  descend  with 
the  corporation  sole  ?  That  such  would  be  the  case  as 
to  some  of  the  profits  of  the  prebendal  stall,  where  they 
fell  due  in  the  lifetime  of  the  predecessor,  appears  clear. 
Rent  which  accrued  due  in  his  lifetime  would  go  to 
his  executor:  for  the  stat.  28  Hen.  8,  c.  II,  gives  to 
the  successor  the  rent  only  which  accrues  during  the 
vacancy  ;  leaving  the  right  to  the  rent  due  in  the  pre- 
decessor's lifetime  where  it  then  stood,  that  is,  as  a 
chose  in  action,  or  a  personal  chattel,  which  would  go 
to  the  personal  representative.  But  it  is  very  difficult 
to  draw  a  sound  distinction  between  rent  which  has 
fallen  due,  and  a  right  of  presentation  which  has  attached 
during  the  life  of  the  former  prebendary,  except  upon 
the  ground  that  the  one  is  a  right  of  a  temporal  nature, 
the  other  of  a  spiritual ;  and  whether  that  be  a  sound 
distinction  or  not,  I  must  leave  upon  the  reasons  and 
authorities  which  I  have  before  given.  The  case  of  the 
donative,  cited  from  2  Wils.  Rep.,  does  indeed  furnish 
some  inference  for  a  different  opinion  from  that  which 
I  have  formed ;  but  I  must  confess  myself  unable  to 


ON  APPEALS  AND  WRITS  OF  ERROR. 


603 


see  the  grounds  upon  which  that  judgment  proceeded, 
in  so  short  and  unsatisfactory  a  report,  with  such  a  de- 
gree of  clearness  as  to  place  it  in  competition  with  the 
other  principles  to  which  I  have  referred,  and  which 
lead  my  mind  to  a  different  conclusion.  I  have  there- 
fore felt  myself  bound,  by  the  analogy  to  be  drawn  from 
eases  decided  as  to  lay  advowsons,  to  adopt  the  opinion, 
that  the  right  of  presentation  in  this  case  belongs  to  the 
administratrix  of  the  late  prebendary.  I  must  admit  at 
the  same  time,  that  it  might  be  more  fitting  and  expe- 
dient that  it  should  devolve  upon  the  successor ;  but 
I  am  not  asked  by  your  Lordships  what  is  most  expe- 
dient, but  what  the  law  at  present  is,  upon  the  question 
submitted  to  us. 


1833. 

MiREIlOUSE 

v. 
Ren  NELL. 


Lord  Lyndhurst :  —My  Lords ;  I  move  for  your 
Lordships'  judgment  in  the  case  of  Mirehouse  v.  Ren- 
nell.  It  was  a  case  of  a  writ  of  error  from  the  Court  of 
King's  Bench ;  that  Court  reversed  a  previous  judg- 
ment on  a  quare  impedit  in  the  Court  of  Common  Pleas*. 
When  the  case  came  here,  it  was  argued  with  great 
ability  and  learning  in  the  presence  of  the  Judges ; 
they  took  time  to  consider  the  subject  ;  there  was  ulti- 
mately a  difference  of  opinion,  six  of  them  pronounced 
judgment  in  affirmance  of  the  judgment  of  the  Court 
of  King's  Bench,  and  two  of  them  were  of  an  opposite 
opinion.  I  have  to  move  your  Lordships,  that  the 
judgment  of  the  Court  of  King's  Bench  be  affirmed ; 
not  on  the  ground  of  the  majority  of  the  Judges  being 
of  opinion  in  favour  of  that  judgment,  but  because 
I  think  it  Is  a  sound  and  correct  opinion.  It  is  not  ne- 
cessary on  this  occasion,  after  the  many  discussions  the 
subject  has  undergone,  and  after  the  correct  reports  of 
the  different  proceedings  in  the  various  stages  of  the  case, 
to  enter  into  a  detailed  statement  of  these  proceedings : 


Judgment, 

Monday, 

August  19, 

1833. 
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1833.  I  shall  briefly  state  the  grounds  on  which  I  shall  move 
MiREHousB  ^^^^  ^^^  judgment  of  the  Court  of  King's  Bench  be 
„    ^^'         affirmed.   The  facts  are  shortly  these ;  Mr.  Rennell  was 

Renmbll.  , 

a  prebendary  of  Salisbury  cathedral ;  to  his  prebend  was 
annexed  the  rectory,  or  the  advowson  of  the  rectory,  of 
the  parish  church  of  Welby,  in  Lincolnshire.     The  in- 
cumbent died  during  the  lifetime  of  Mr.  Rennell,  and 
before  Mr.  Rennell  had  appointed  a  successor  he  him- 
self died.     The  question  is,  whether  the  right  of  pre- 
senting to  the  vacant  benefice  belongs  to  the  personal 
representative  of  Mr.  Rennell,  or  to  his  successor  in  the 
prebend.     This  is  the  question  for  consideration.     The 
advowson  is  the  right  of  presenting  to  the  benefice ;  it 
is  an  incorporeal  right,  and  is  subject  to  all  the  inci- 
dents of  that  species  of  property ;  it  may  be  granted  in 
tail,  and  demised  for  life  or  for  a  term  of  years.    These 
different  interests  can  be  carved  out  of  the  fee.  As  long 
as  the  church  was  filled,  the  right  of  presentation  was 
annexed  to  the  advowson,  and  it  passed  with  it  into 
whose  hands  soever  the  advowson  passed ;  the  grant  of 
the  advowson  carried  the  right  to  present.     This  conti- 
nues so  only  as  long  as  the  church  is  filled ;  if  the 
church  is  vacant,  in  that  case  the  right  of  presentation 
is  a  fruit  fallen,  a  pure  chattel ;  it  is  a  chose  in  action, 
and  severed  from  the  advowson.     The  right  of  presen- 
tation, when  so  severed,  passes  like  the  arrears  of  rent, 
not  to  the  heir  (I  am  now  considering  the  case  of  a  na- 
tural person),  but,  according  to  all  the  authorities,  to  the 
personal  representatives  of  the  last  owner  of  the  advow- 
son.    If  the  advowson  is  granted  for  a  term,  and  the 
benefice  fall  vacant,  and  the  benefice  is  not  filled  up 
when  the  term  expires,  the  lessee  still  has  the  right  of 
presentation,  on  the  ground  of  its  being  severed  from 
the  advowson.     If  a  wife  is  entitled  to  an  advowson, 
and  the  benefice  is  vacant,  and  she  dies  before  presenta- 
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tion,  the  husband  has  the  right  to  present,  because  it        i83a. 
was  severed  from  the  advowson.      I  apprehend  that    mirbhocs^ 
there  is  no  doubt  respectinfi:  this  principle  which  I  have  v. 

Renjnell* 

now  stated.  But  it  was  argued  at  the  bar  and  also 
in  the  court  below,  on  the  authority  of  certain  cases  to 
which  I  will  refer,  that  in  reality  there  was  no  sever- 
ance. The  authorities  cited  on  that  point  appeared  -to 
me  to  be  mere  exceptions  to  the  general  rule,  or,  if  not, 
they  tended  to  establish  exceptions.  There  was  one 
case,  of  a  tenant  in  capita  of  the  Crown,  who  held  a 
manor  to  which  an  advowson  was  annexed :  the  incum- 
bent died ;  the  tenant  of  the  manor  died,  his  heir  not 
of  age  ;  under  these  circumstances  it  was  decided  that 
the  right  to  present  did  not  pass  to  the  personal  repre-> 
sentatives,  but  belonged  to  the  Crown.  It  appears  to 
me  that  this  is  an  exception  to  the  general  rule,  and  is 
founded  in  the  prerogative  of  the  Crown ;  and  the  ex» 
ception  appeared  from  this,  that  if  it  had  applied  to  a 
common  person,  the  Court  would  not  have  decided  so, 
but  would  have  held  that  the  right  passed  to  the  personal 
representative  ;  and  it  also  appeared,  for  another  reason, 
that  it  was  founded  in  the  prerogative :  in  that,  case 
the  heir,  being  an  infant,  might,  when  he  came  of  age, 
sue  out  his  livery,  and  if  the  King  had  not  already  pre-- 
sented,  then  he,  and  not  the  King,  would,  notwith- 
standing the  circumstances,  be  entitled  to  present;, 
which  shows  that  the  right  was  not  severed  from  the  * 
advowson.  In  like  manner,  if  the  party  entitled  to  the 
advowson,  the  benefice  being  vacant,  granted  the  ad- 
vowson, the  right  of  the  next  presentation  did  not  pass, 
because  of  the  severance  from  the  advowson.  There 
was  cited  another  case  ;  it  was  that  of  a  bishop  entitled 
to  an  advowson  in  right  of  his  bishoprick.  The  incum- 
bent dies,  and  the  bishop  dies  before  presentation  ;  the 
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1833.        Crown  has  the  right  to  present,  not  the  personal  repre- 
'    ^'    '      sentative  of  the  bishop.     That  is  another  of  those  cases 

Mi  REHOUSE  ^       *^ 

V.  which  are   exceptions   to  the  general  rule,   and  are 

founded  on  the  prerogative  of  the  Crown.     There  was 
another  case  of  this  description  :  the  incumbent  died, 
the  patron  died  during  the  vacancy  of  the  benefice ;  and 
the  question  was,  whether  the  personal  representative 
of  the  patron  had  the  next  presentation,  or  the  heir ; 
which  question  was  decided  in  favour  of  the  heir,  on 
the  ground  that  the  heir's  title  was  superior.     These 
are  the  cases  which  were  relied  on  for  the  purpose  of 
combatting  the  general  position  of  law,  that  on  the 
death  of  the  incumbent,  the  right  of  filling  the  church 
was  severed  from  the  advowson ;  and  the  case  is  made 
out  in  respect  of  a  natural  person.     The  next  question 
then  is,  how  it  applies  to  a  sole  corporation  ?  I  will  first 
consider  it  disencumbered  of  its  ecclesiastical  character. 
A  prebendary  is  a  sole  corporation.  •  What  is  the  dif- 
ference between  a  sole  corporation  and  a  single  natural 
person  ?     I  cannot  distinguish  the  case  of  a  sole  corpo- 
ration from  that  of  a  natural  person.    What  would  be 
the  difference  between  them  as  to  the  right  of  succes- 
sion ?  Respecting  real  estate,  it  would  pass  to  the  heir, 
or  the  successor ;  respecting  personal  estate,  (I  consider 
it  as  an  individual  right,)  it  would  pass,  as  in  the  case  of 
a  natural  person,  to  the  personal  representatives,  execu- 
tors or  administrators.     Arrears  of  rent,  relief,  and  all 
fruits  of  this  description,  which  are  severed  from  the 
realty,  become  attached  to  the  person,  and  pass  to  the 
personal  representative  as  a  chattel  interest,  and  which 
cannot  attach  to  the  successor,  and  that  was  decided  in 
Coke.  If  so,  then  this  right  to  present  becomes  a  chattel 
passed  to  the  personal  representative,  and  could  not  go 
to  a  successor.     I  consider  the  case  as  clear  in  point  of 
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lawy  with  reference  to  a  sole  corporation,  as  to  a  na-  i833. 
tural  person.  The  doctrine  is  the  same  as  to  a  pre-  ,.'  "^  ' 
bend.  A  prebend  implied  no  cure  of  souls  attached  ^  v. 
to  it.  It  was  unnecessary,  before  the  Statute  of  Uni- 
formity,  that  a  prebendary  should  be  an  ecclesiastic. 
Prebends  were  often  granted  to  laymen,  and  there  was 
no  alteration  made  by  the  Statute  of  Uniformity,  except 
that  the  office  was  to  be  filled  by  an  ecclesiastic  :  it 
made  no  difference  because  it  was  so  filled.  It  was  not 
because  it  was  held  by  an  ecclesiastic  that  the  presenta- 
tion must  devolve  on  his  successor  :  in  the  case  of  an 
archbishop's  option,  it  did  not  pass  to  the  successor,  but 
to  the  personal  representative.  The  case  of  these  op* 
tions  seems  to  me  to  furnish  a  strong  analogy  to  the 
present  case,  and  the  same  arguments  that  apply  here 
against  allowing  ecclesiastical  patronage  to  be  vested  in 
any  but  ecclesiastical  hands,  apply  with  equal  force  to 
the  case  of  archbishops'  options :  yet  upon  the  mode 
of  their  passing  no  doubt  whatever  is  entertained. 

It  was  said,  in  the  course  of  the  argument,  that  much 
inconvenience  would  arise  from  this  decision,  and  that 
if  carried  into  effect,  the  personal  representative  might 
be  a  female  or  a  mere  tradesman,  who  would  thus  have 
a  right  to  present  to  a  valuable  and  important  living  or 
benefice  of  this  description.  This  must  be  the  case,  as 
the  law  exists  at  present ;  but  your  Lordships  must  not 
allow  such  considerations  to  influence  your  judgments  : 
you  must  decide  according  to  the  law,  even  though  the 
law  is  inconvenient.  You  must  not  suit  your  judg- 
ments to  meet  the  opinions  of  what  is  convenient ;  the 
alteration,  if  any  is  necessary,  must  come  from  the  Legis- 
lature. On  these  grounds  and  on  this  view  of  the  case, 
I  humbly  submit  that  the  judgment  of  the  Court  of 
King's  Bench  be  affirmed. 

VOL.1.  R  R 
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1833.  Lord  IVynford : — I  have  had  an  interview  with  Lord 

T,-    "^    '      Tenterden  on  the  subject  of  this  case,  since  it  came  into 

MiREHOUSE  •^  '  ^  , 

V,  this  House,  and  that  noble  and  learned  Lord  still  conti- 
nues of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  was  right.  I  confess  that  my  opinion 
too  is  unchanged.  If  this  were  lay  patronage,  I  should 
be  ready  to  admit  that  the  right  of  presentation  was 
severed,  that  it  was  a  fruit  fallen,  and  ought  to  go  to  the 
executor  or  administrator.  But  in  my  opinion  there  is 
a  wide  distinction  between  ecclesiastical  and  lay  patron- 
age. These  two  rights  of  patronage  are  placed  on  per- 
fectly different  grounds ;  one  being,  as  Lord  Kenyon 
has  truly  said,  connected  with  an  interest,  while  it  is 
impossible  to  consider  the  other  in  the  same  view. 
There  has  been  a  point  put  in  the  court  below,  which 
to  me  seems  unanswerable.  It  is  this,  that  in  this  case 
the  lady  is  the  administratrix  of  the  lay  property  of 
her  deceased  husband,  but  not  of  the  possessions  of 
the  church  of  Salisbury.  The  patronage  now  under 
discussion  has  no  connexion  with  the  person  of  the 
individual  himself,  except  so  far  as  he  stands  in  the 
character  of  a  part  of  the  church  in  whom  the  patron- 
age was  really  vested.  Lord  Coke  says,  that  where 
there  was  no  common  law,  nor  any  statute  nor  custom 
against  it,  the  ecclesiastical  law  would  prevail  {a).  Now 
that  was  the  case  here,  and  this  benefice  fallen  belongs 
to  the  church,  and  so  pertinet  ad  successorem.  I  ask 
your  Lordships  whether  it  is  proper  that  patronage  of 
this  sort  should  be  liable  to  be  disposed  of  for  the 
benefit  of  creditors  ?  In  the  present  instance,  I  can  say 
from  my  personal  knowledge  of  the  family,  tliat  it  might 
have  been  safely  left  to  the  disposition  of  the  adminis- 

(a)  1  Inst.  344  a. 
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tratrix  ;  but  when  your  Lordships  shall  decide  in  hef       1 833. 
favour,    that    decision   will   govern  other  cases   of  a    >. 

'  ^  ,  Ml  REHOUSE 

similar  nature  when  the  advowson  may  fall  into  bad  _  v. 
hands,  and  the  interests  of  the  church  may  be  made  to 
suffer  materially.  Under  these  circumstances,  I  think 
it  would  be  better  if  your  Lordships  could  give  the 
advowson  to  the  successor ;  and  if  you  do  not  consider 
yourselves  bound  to  do  otherwise,  I  think  you  should  so 
give  it.  My  noble  and  learned  friend  has  alluded  to 
the  case  of  archbishops'  options.  I  know  that  in  some 
cases  in  the  courts  of  equity,  these  options  have  been 
treated  as  property,  and  trusts  relating  to  them  have 
been  recognized,  but  in  all  those  cases  it  was  taken  for 
granted  that  archbishops'  options  were  legal.  We  all 
know  whence  these  options  are  said  to  have  come, 
namely,  from  the  Pope  ;  but  the  first  recorded  instance 
of  them  that  I  can  find,  is  in  the  reign  of  Henry  8th,  at 
a  time  when  the  papal  power  in  this  country,  both 
ordinary  and  extraordinary,  had  been  overthrown.  The 
first  instance  to  be  found  in  the  books  of  the  assignment 
to  the  archbishop  of  a  particular  benefice,  is  in  the  case 
of  Archbishop  Cranmer.  I  have  good  reason,  there- 
fore, for  doubting,  whether  they  can  be  said  to  be  esta- 
blished here  by  common  law,  and  I  hope  sincerely  that 
these  options  may  soon  be  brought  before  this  House, 
and  that  the  law  respecting  them  may  be  settled  by  Act 
of  Parliament.  I  am  bound,  however,  to  say  that  Arch- 
bishop Cranmer,  by  the  use  he  made  of  these  options, 
almost  justified  the  creation  of  them,  for  in  every  in- 
stance he  handed  them  over  to  the  successor.  I  shall 
not  oppose  the  motion  of  my  noble  and  learned  friend, 
although  I  must  say,  that  notwithstanding  the  great 
respect  I  entertain  for  the  six  learned  Judges  who  have 

delivered  their  opinions  in  favour  of  the  claim  of  the 

H  R  2 


CIO  CASES  IN  THE  HOUSE  OF  LORDS 

1833.       administratrix,  I  cannot  help  thinking,  that  able  as  they 

,  MiREHousE   ^^^*  '^^^^  opinions  on  this  question  are  erroneous.  I  re- 
^'         peat,  that  I  trust  an  Act  of  Parliament  will  soon  set 
this  matter  right ;  and  with  that  observation  I  shall  con- 
sent to  the  judgment  which  has  been  moved  by  my 
noble  and  learned  friend. 

• 

The  Judgment  of  the  Court  of  King's  Bench  was 
accordingly  affirmed. 
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APPEAL,  1833. 

FROM   THE    COURT   OF    CHANCERY.  Logan 

Sarah  Logan  and  others  ...     -     -  Appellants;       **"*  ^. 
Mary  WiEN HOLT  and  another    -    -    ^  Respondents.    Wienhoi.t 

^  •DO  another. 

A.,  in  consideration  of  the  intended  marriage  of  his  niece,        Bond. 
entered  into  a  bond,  with  a  penalty  conditioned  to  gi?e  by     Agreement. 
will  or  otherwise,  unto  or  in  trust  for  her  or  the  issue  of       Specific 
the  intended  marriage,  so  much  in  money,  or  in  valuable    ^^J*"'^^^^^^* 
effects,  as  he  should  by  his  will  give  or  bequeath  to  any 
one  of  his  next  of  kin,  or  to  any  other  person  whomsoever. 
Held,  that  this  condition  was  not  to  be  satisfied  by  the 
penalty,  but  must  be  specifically  performed.    All  voluntary 
assignments  and  transfers  of  personal  property,  and  all 
conveyances  of  real  estate  purchased  subsequently  to  the 
date  of  the  bond,  in  which  real  estate  or  personal  property 
the  obligor  retained  a  life  interest,  were  declared  to  be  in 
the  nature  of  testamentary  dispositions,  to  be  considered 
in  equity,  for  the  purpose  of  giving  effect  to  the  true  intent 
of  the  agreement  in  the  bond,  as  if  the  said  estates  had  been 
given  or  devised  by  the  obligor's  will.  The  persons  entitled 
to  the  benefit  of  the  bond  were  declared  to  be  specialty 
creditors  upon  the  obligor's  estate,  for  satisfaction  of  their 
claims  under  the  bond. 

The  respondent,  Mary  Wienholt,  filed  her  bill  in  the  February, 
Court  of  Chancery,  in  the  month  of  April  1818,  against  jju*7,'i832. 
the  appellants  and  others,  stating,  amongst  other  things,  April  4tii 
that  in  the  year  1772  a  marriage  was  agreed  on  between 
John  Wienholt,  of  St.  Helen's,  London,  merchant,  and 
Sarah  Jopson,.of  Cannon-street,  London,  spinster,  both 
since  deceased  ;  and  that  the  said  Sarah  Jopson  was  the 
niece  of  Daniel  Birkett  the  elder,  also  since  deceased ; 
and  that,  in  consideration  of  the  intended  marriage,  the 
said  Daniel  Birkett  agreed  to  secure  to  her  and  the  issue 
of  the  marriage,  if  Sarah  Jopson  or  any  issue  of  that  mar- 
riage should  survive  him,  the  sum  of  1,000/.,  in  case  he 
should  leave  a  wife  or  any  lawful  issue  ;  and  in  case  he 
should  die  unmarried  or  without  lawful  issue,  then  the 
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sum  of  2,000  /.,  and  such  further  share  of  his  property 
as  should  be  equal  to  the  largest  devi^  or  bequest  that 
he  should  make  to  his  next  of  kin  or  any  other  person. 
And  the  said  agreement  was  reduced  into  writing,  and 
prepared  in  the  form  of  a  condition  to  a  bond,  and  such 
bond  was  executed  on  the  8th  April  1772,  and  thereby 
the  said  Daniel  Birkett  bound  himself,  his  heirs,  exe- 
cutors  and  administrators,  in  the  penal  sum  of  4,000/., 
for  the  due  performance  of  the  agreement  contained  in 
the  condition  of  the  said  bond.  That  condition — after 
reciting  the  marriage  agreed  on,  and  that  Daniel  Birkett 
approved  of  the  same,  and  in  consideration  thereof  and 
of  his  natural  love  and  affection  for  his  niece,  had  deter- 
mined to  make  provision  for  her  and  for  the  issue  of 
the  intended  marriage, — was  declared  to  be,  **  that  if 
the  said  intended  marriage  should  take  effect,  and 
the  said  Sarah  or  any  issue  of  the  said  intended  mar- 
riage should  survive  the  obligor,  the  heirs,  executors 
and  administrators  of  the  obligor  should  in  that 
case,  and  also  in  case  the  obligor  should  happen  to 
die  unmarried  and  without  any  lawful  issue,  well  and 
truly  pay  or  cause  to  be  paid  unto  Thomas  Norman 
'^  and  John  Greaves,  their  executors  or  administrators, 
the  full  sum  of  2,000  /.  of  lawful  money  of  Great 
Britain,  within  the  space  of  12  calendar  months 
next  after  the  decease  of  him,  the  obligor ;  but  in 
case  the  obligor  should  happen  to  depart  this  life, 
leaving  a  wife,  or  any  lawful  issue  by  him  begotten, 
living  at  his  decease,  then  the  sum  of  1,000  /•  only ; 
the  said  2,000/.  or  1,000/.,  as  the  case  might  hap- 
pen, to  be  paid  to  the  said  Thomas  Norman  and 
''  John  Greaves,  their  executors  or  administrators, 
^^  within  12  calendar  months  next  after  the  decease  of 
the  obligor,  to  be  by  them,  their  executora  or  admi- 
nistrators, applied  upon  the  trusts  following,  (that  is 


« 


C( 


«( 


cc 


(( 


(( 


(( 


« 


i( 


ii 


tt 


ii 


€i 


ii 


ii 


€i 


i( 


ON  APPEALS  AND  WRITS  OF  ERROR. 


613 


(( 


(( 


(C 


i€ 


€€ 


€i 


<( 


(( 


<< 


to  say) :  that  the  said  Thomas  Norman  and  John 
Greaves,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  should  lay  out  the 
said  sum  of  2,000/.  or  1,000/.,  as  the  case  should 
happen  to  be,  in  some  of  the  public  stocks  or  govern- 
^*  ment  securities,  in  trust  for  the  said  Sarah,  and  to 
permit  and  suffer  the  said  Sarah  or  her  assigns,  not- 
withstanding her  coverture,  to  receive  and  take  to 
''  her  own  separate  use,  exclusive  of  her  said  intended 
husband,  or  any  husband  she  might  thereafter  marry, 
the  yearly  interest,  dividends  and  proceeds  thereof, 
from  time  to  time  during  the  term  of  her  natural 
**  life ;  and  from  and  after  her  decease,  in  trust  for  the 
^^  issue  of  the  said  intended  marriage,  if  any  should  be 
^'  living  at  the  decease  of  the  said  Sarah,  equally  to  be 
*^  divided  between  them,  share  and  share  alike,  if  more 
than  one,  at  their  respective  ages  of  21  years ;  and 
if  but  one,  then  the  whole  to  such  only  child,  at  his 
or  her  said  age  of  2 1  years,  with  benefit  of  survivor- 
ship in  case  any  or  either  of  such  issue  should  happen 
to  die  under  the  said  age  ;  and  the  interest  or  divi- 
dends thereof  to  be  paid  and  applied  in  and  towards 
their  respective  maintenance  and  education  :"  (with 
a  power  of  appointment  to  the  said  Sarah  over  the 
said  trust-fund,  in  case  she  survived  the  obligor  and 
died  without  issue  of  the  said  marriage,  or  having  issue, 
but  such  issue  dying  under  the  age  of  21  ;  and  in 
default  of  such  appointment,  the  said  trust-fund  was 
to  go  to  John  Wienholt,  the  intended  husband.)  ^*  And 
also  if  the  said  intended  marriage  should  take  effect, 
and  the  said  Sarah,  or  any  issue  thereof,  should 
happen  to  be  living  at  the  time  of  the  death  of  the 
obligor,  and  the  obligor  should  happen  to  die  un- 
married and  without  issue,  he  the  obligor  should, 
exclusive  of  the  above-mentioned  provisions,  either 
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1833.  **  by  his  last  will  and  testament  give  and  bequeath,  or 
Logan  "  ^y  ^®™^  Other  ways  or  means  give  dr  leave,  unto  or 
aiid  others  <  <  in  trust  for  the  said  Sarah,  or  the  issue  of  the  said 
WrENii«>LT  ^'  intended  marriage,  so  much  in  money  or  in  valuable 
**  effects  as  he  should  by  such  will  ^ve  or  bequeath  to 
^*  any  one  of  his  next  of  kin,  or  nearest  relations,  or 
'^  to  any  other  person  or  persons  whomsoever,  to  be 
paid  within  12  calendar  months  next  after  the  de- 
cease of  the  obligor ;  or  in  case  the  said  obligor  should 
''  make  no  such  bequest  in  such  will  to  or  in  trust  for 
^'  the  said  Sarah,  or  the  issue  of  the  said  intended  mar- 
riage, or  if  such  bequest  should  fall  short  of  the 
greatest  bequest  in  such  will  to  any  one  of  his,  the 
obligors,  next  of  kin,  or  any  other  person  whomso- 
ever, then  if  the  executors  or  administrators  of  the 
obligor  should  within  H  calendar  months  next  after 
/^  *the  decease  of  him,  the  obligor,  pay  or  deliver  over 
**  to  the  said  Thomas  Norman  and  John  Greaves,  or 
*^  the  survivor  of  them,  or  the  executors  or  adminis- 
^  trators  of  such  survivor,  such  bequest,  or  make  good 
*^  any  deficiency  that  the  same  shall  fall  short  of  as 
**  aforesaid,  in  trust  for  the  said  Sarah  and  the  issue 
^'  of  the  said  intended  marriage,  in  manner  as  before 
^'  mentioned  respecting  the  said  2,000/.,  or  1,000/., 
'^  then  the  above- written  obligation  to  be  void  and  of 
*^  none  effect,  otherwise  to  be  and  remain  in  full  force 
**  and  virtue.** 

The  bill  further  stated,  that  shortly  after  the  date  of 
the  said  bond,  the  said  marriage  was  duly  had  and 
solemnized  ;  and  there  were  issue  of  the  said  marriage 
several  children,  of  whom  the  plaintiff  and  J.  B.  Wien- 
holt  were  the  only  survivors  living  at  the  death  of  the  said 
Sarah  their  mother,  and  that  had  attained  their  respec- 
tive ages  of  21,  and  that  the  said  Sarah  and  John  Wien- 
holt  died  in  the  lifetime  of  the  obligor.     The  bill^  after 
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describing  tHe  several  interests  possessed  or  represented  i833. 
by  some  of  the  parties,  defendants  thereto,  further  looan 
stated,  that  the  obligor,  after  the  date  of  the  said  bond,  a»J  «ther» 
had  a  natural  daughter,  (the  appellant  Sarah  Logan,)  Wienholt 
who  in  the  year  1796  intermarried  with  Daniel  Birkett  «" ^  ftno^^Jei^- 
the  younger,  nephew  of  the  obligor,  and  that  the  ob- 
ligor, through  the  influence  of  the  said  Daniel  Birkett 
the  younger,  and  his  wife,  became  desirous  of  avoiding 
the  effect  of  the  said  bond,  and  of  depriving  the  said 
Sarah  Wienholt  and  her  family  of  the  benefit  to  which 
they  might  be  entitled  under  the  same,  or  of  diminishing 
such  benefit ;  and  the  obligor,  and  Daniel  Birkett  the 
younger,  and  the  appellant  Sarah  his  wife,  at  many 
different  times  took  the  advice  of  counsel  as  to  the  most 
effectual  method  of  accomplishing  this  object,  and  con- 
sulted and  employed  several  different  solicitors  for  that 
purpose ;  and  that,  in  pursuance  of  the  suggestion^ 
contained  in  the  opinions  so  taken,  or  some  of  them,  and 
with  a  view  of  defeating  the  operation  of  the  bond, 
D.  Birkett  the  elder  invested  large  sums  of  money,  in  the 
whole  above  100,000/.,  in  the  purchase  of  real  estates, 
for  the  purpose  of  withdrawing  the  property  so  invested 
from  the  effect  of  the  said  bond  and  agreement ;  and 
that  of  such  estates  some  were  conveyed  originally  to 
himself  for  life,  with  remainder  to  Birkett  the  younger, 
and  Sarah  his  wife,  or  one  of  them  ;  and  others  were 
originally  conveyed  to  Birkett  the  obligor  in  fee,  and 
were  afterwards  settled  by  him  to  the  use  of  himself  for 
life,  with  remainder  to  Birkett  the  younger,  and  Sarah 
his  wife,  or  one  of  them ;  and  that  all  such  conveyances 
were  made  for  the  purpose  of  defeating  the  effect  of  the 
said  bond. 

And  the  bill  further  stated,  that  Daniel  Birkett  the 
elder  was  possessed  of  leasehold  houses  in  different 
counties,  that  he  assigned  the  same  at  different  times  to 
various  persons  upon  trusts  for  the  benefit  of  himself 
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1833.       for  life,  and  after  his  death  in  trust  for  Daniel  Birkett 
"7^^    '      his  nephew,  and  Sarah  his  wife,  or  one  of  them,  abso* 
and  others     lutely;  and  that  such  assignments  were  made  solely  or 
Wtp.nholt    principally  with  the  view  of  diminishing  the  amount  of 
nud  another,  ii^^  personal  property  of  which  Birkett  the  elder  should 
appear  to  be  possessed  at  the  time  of  his  death  ;  and 
that  amongst  several  other  conveyances  and  assignments 
of  real  and  personal  estate  so  made  by  Birkett  the  elder, 
was  a  voluntary  settlement  of  certain  freehold  lands  at 
Hadley,  in  the  county  of  Hertford,  and  Enfield,  in  the 
county  of  Middlesex,  in  favour  of  the  nephew  and  wife, 
reserving  a  life  interest  to  the  settlor,  and  the  reversion 
in  fee  in  default  of  appointment.     There  was  also  by 
the  same  deed  an  assignment  of  an  unexpired  term  of 
a  house  in  Queen-square,  subject  to  a  rent  of  18  /.  10^., 
upon  the  same  trusts  as  were  thereinbefore  declared  as 
to  the  said  freehold  estates ;  and  by  an  indenture  of 
the  same  date,  and  likewise  without  any  consideration, 
certain  freehold  estates,  situate  in  Cheddiston  and  Lin- 
sted,  in  the  county  of  Suffolk,  were  conveyed  to  trus- 
tees for  the  nephew's  family,  with  a  life  interest  reserved 
to  the  settlor.     There  was  also  a  further  voluntary  set- 
tlement, dated  on  the  31st  March  1814,  of  certain  other 
freehold  estates  in  Asfield  Thorp,  St.  Peter's,  Westhall, 
Brampton,  Chiddeston,  Linsted  Parva  and  Metfield,  in 
the  county  of  Suffolk,  in  favour  of  the  nephew's  family, 
with  a  like  reservation  as  in  the  former  cases :  and  there 
was  another  voluntary  settlement  of  the  same  kind, 
dated  31st  March  1814,  with  a  like  reservation  in  favour 
of  the  settlor. 

The  bill  further  stated,  that  Daniel  Birkett  the 
elder  assigned  securities  for  money,  in  favour  of  Daniel 
Birkett  the  nephew  and  his  wife,  without  consideration, 
and  that  amongst  such  assignments  was  one  dated  in 
March  1811,  of  a  bond  for  16,000/.,  to  Daniel  Birkett 
the  nephew ;   that  no  notice  of  the   assignment   was 
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given  to  the  obligors,  and  the  assignor  received  the 
dividends  to  the  time  of  his  death  :  That  the  settle- 
ments were  made  on  the  understanding  that  Daniel 
Birkett  the  elder  should,  notwithstanding,  have  the 
power  of  disposition  over  the  property,  and  that  the 
nephew  and  his  wife  should  re-convey  and  re-assign 
as  he  should  appoint :  That  Daniel  Birkett  the  elder 
transferred  large  sums  of  stock  to  Daniel  Birkett  the 
nephew,  and  Sarah  his  wife,  on  condition  that  he 
should  receive  the  dividends  during  his  life ;  that  a  deed 
to  that  effect  was  prepared ;  that  he  went  into  the  City 
to  make  the  transfer,  but  changed  his  mind  ;  that  after- 
wards he  consented  to  make  such  transfer,  on  the  im- 
portunity of  Daniel  Birkett  the  nephew,  and  his  wife, 
and  did  transfer  sums  of  20,000  /.  navy  five  per  cent, 
annuities,  and  SJfiOOL  three  per  cent,  consols,  into 
the  names  of  Daniel  Birkett  the  nephew,  and  wife,, 
in  order  to  evade  the  bond,  and  on  condition  that  he 
should  receive  the  dividends  for  life.  That  in  the  same 
manner  he  made  an  assignment  of  a  mortgage  for 
2,000  /,  for  the  benefit  of  Mrs.  Birkett,  but  reserving 
a  life  interest  to  himself;  and  that  by  his  will,  dated 
31st  March  1814,  he  gave  to  trustees  as  follows :  "all 
^^  my  household  goods,  furniture  and  fixtures,  plate, 
linen,  books,  pictures,  wearing  apparel,  watches, 
trinkets,  china,  glass,  wines,  liquors,  provisions,  and 
other  effects,  in  and  about  or  belonging  to  my 
dwelling-house  in  Hatton-garden  aforesaid,  and 
Hadley,  in  the  county  of  Middlesex,  and  also  my 
carriage,  and  everything  belonging  thereto,  in  trust 
for  the  sole  and  separate  use  of  Sarah  Birkett,  the 
wife  of  my  nephew,  Daniel  Birkett,  and  to  assign  and 
dispose  of  the  same  as  she,  notwithstanding  her  co- 
verture, and  as  if  she  were  a  feme  sole,  shall  direct 
or  appoint ;  and  I  give  to  the  same  trustees  the  sum 
of  2,500  /.   sterling,  upon  the  like  trusts,  for  the 
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1833.       **  separate  use  of  the  said  Sarah  Birkett.     I  give  to  my 
Logan       "  ^^^  nephew,  Daniel  Birkett,  the  like  sum  of  2,500/. 
and  others     "  for  his  own  uso.     I  give  to  my  said  trustees  the  sum 
WiENHoLT    ^'  of  20,000  /.  sterling,  which  I  direct  shall  be  laid  out  by 
and  another,   a  ^^y  g^j  j  trustees  in  the  parliamentary  stocks  or  public 
'*  funds  of  Great  Britain,  or  at  interest  upon  government 
**  or  real  securities,  to  be  varied  from  time  as  to  my 
said  trustees  or  trustee  for  the  time  being  shall  seem 
meet ;  and  I  declare  that  they  shall  stand  possessed  of 
<*  the  said  sum  of  20,000  /.,  and  the  stocks,  funds  and 
'*  securities  in  which  the  same  shall  be  invested,  and 
'*  the  interest,  dividends  and  annual  produce  thereof, 
<^  in  trust  for  the  four  daughtei*s  of  my  said  nephew, 
^'  Daniel  Birkett.*'     He  then  made  certain  provisions 
with  regard  to  the  division  of  this  money  amongst  the 
daughters  of  his  nephew,  and  then  proceeded  in  the 
following  manner :    ^'  And   I  give  to  John    Birkett 
Wienholt  and  Mary  Wienholt,  the  two  children  of 
my  late  niece,  Sarah  Wienholt,  the  sum  of  6,000  /. 
sterling,  to  be  equally  divided  between  them ;  and 
*^  I  declare  the  same  to  be  in  full  satisfaction  of  all 
'*  claims  under  my  bond,  bearing  date  on  or  about  the 
*^  8th  day  of  April  1772;  and  in  case  they  or  either 
**  of  them  shall  refuse,  upon  the  request  of  my  executor, 
^*  to  execute  an  effectual  release  of  the  said  bond,  then 
"  I   revoke  the  last -mentioned  bequest  of  6,000/." 
The  testator,  after  divers  other  bequests  to  servants  and 
others,  gave,  devised  and  bequeathed  all  the    residue 
and  remainder  of  his   estate  and  effects   to  his  said 
nephew,  Daniel  Birkett,  his  heirs,  executors,  adminis- 
trators and  assigns,  for  ever,  to  and  for  his  and  their 
own  use  and  benefit  absolutely,  and  appointed  him  sole 
executor  of  his  said  will. 

The  bill  fuither  stated  that  the  obligor  made  a  co- 
dicil to  his  will,  making  an  alteration  in  one  of  his 
legacies,  but  without  otherwise  revoking  or  altering  the 


ON  APPEALS  AND  WRITS  OF  ERROR. 


619 


same,  and  died  on  the  8th  of  March  1817,  unmarried  j 
and  that  Daniel  Birkett  the  younger  duly  proved  the 
said  will  and  codicil,  and  by  virtue  of  the  probate 
thereof  possessed  himself  of  the  personal  estate  of  the 
testator  to  a  very  large  amount,  which  after  payment  of 
debts,  &c.  gave  a  clear  surplus  of  personal  estate  to  the 
amount  of  20,000  /•  and  upwards,  independently  of  the 
personal  property  assigned  and  transferred  by  him  in  his 
lifetime  as  aforesaid;  and  the  said  testator's  estates, 
including  such  propeity  and  the  value  of  the  real 
estates  settled  and  conveyed  as  aforesaid,  exceeded 
200,000  /. ;  and  the  respondents  claimed  by  virtue  of 
the  bond,  and  in  the  events  that  happened,  to  have  paid 
to  them,  out  of  the  testator's  personal  estate,  the  sum  of 
2,000  /.,  and  also  such  further  sum  as  would  equal  the 
largest  amount  of  property  given  by  the  said  testator's 
will,  or  by  the  said  dispositions  in  his  lifetime,  to  take 
effect  in  possession  after  his  death,  whether  the  same 
were  of  real  or  personal  property. 

The  bill  then  charged  that  the  property  which  passed 
by  the  residuary  clause  in  the  said  testator's  will  was 
very  large,  and  was  a  legacy  or  bequest  within  the 
meaning  of  the  agreement  set  forth  in  the  said  bond, 
and  that  the  several  gifts  made  by  the  testator  in  his 
lifetime  to  take  effect  in  possession  after  his  death, 
whether  of  real  or  personal  property,  were  testamentary 
dispositions  within  the  meaning  of  the  said  bond  and 
agreement;  and  that  the  real  estate  was  within  the 
meaning  and  intention  thereof,  or  if  not,  that  the  said 
personal  property  being  invested  in  real  estate  for  the 
purpose  of  taking  it  out  of  the  effect  of  the  said  bond 
and  agreement,  such  investment  was  a  fraud  upon  the 
bond,  and  the  said  real  estates  ought  either  to  be  con- 
sidered personal  estate  as  against  the  parties  claiming 
under  the  said  bond  and  agreement,  or  as  a  security  for 
the  amount  of  the  personalty  invested  in  the  purchase 
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thereof.  And  that  the  conveyances,  settlements,  transfer^ 
and  assignments  were  made  without  any  consideration, 
as  mere  gifts,  and  the  testator  reserved  a  life  interest  in 
all  the  property  so  conveyed  and  transferred,  and  also 
a  power  of  disposition  over  the  same,  or  if  not,  at  least 
that  he  reserved  a  life  interest  therein,  and  that  the 
gifts  were  only  reversionary,  and  not  to  take  effect  in 
possession  and  enjoyment  till  after  the  death  of  the  said 
testator;  and  that  all  such  conveyances,  settlements, 
assignments  and  transfers,  were  void  as  against  the 
respondent  Mary  Wienholt,  and  all  persons  claiming 
under  the  said  bond. 

And  the  bill  prayed  that  Mary  Wienholt  might  be 
declared  entitled  to  have  the  agreement  contained  in 
the  condition  of  the  said  bond  specifically  performed, 
and  that  an  account  might  be  taken  of  the  real  and  per* 
sonal  property  of  the  said  Daniel  Birkett  the  elder, 
conveyed,  settled  or  transferred  by  him,  without  con* 
sideration,  to  or  in  trust  for  the  said  Daniel  Birkett  the 
younger,  and  Sarah  his  wife,  or  either  of  them,  or  their 
or  either  of  their  issue,  or  in  any  manner  for  their 
benefit,  subject  to  any  trust  for,  or  power  or  interest 
reserved  to  the  said  testator,  either  absolutely  or  for  the 
term  of  his  life,  and  that  all  such  conveyances,  settle- 
ments and  transfers  might  be  declared  fraudulent  as 
against  the  respondents,  and  subject  to  the  agreement ; 
and  that  an  account  might  be  taken  of  the  general  per- 
sonal estate  of  the  said  testator,  and  of  his  debts,  funeral 
and  testamentary  expenses  and  legacies,  and  that  the 
same  might  be  applied  in  a  due  course  of  administra- 
tion, and  that  an  account  might  be  taken  in  like  man- 
ner of  all  the  said  real  and  personal  estates  so  conveyed, 
settled  and  transferred  as  aforesaid,  and  the  rents, 
profits  and  produce  thereof,  and  the  proceeds  of  the 
sales  thereof;  and  that  the  value  of  the  property  to 
which  the   respondent   Mary   Wienholt   was  entitled 
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under  the  said  agreement,  and  the  value  of  what  she        1833. 
was  entitled  to  under  the  said  will,  mischt  be  ascertained,      'T^     ' 

'        o  '  Logan 

and  that  she   might  be  allowed  to  take  the  6,000/.     and  others 
bequeathed  by  the  will,  or  the  benefit  secured  by  the     wienholt 
bond,  according  as  either  should  appear  most  bene-    and  another, 
ficial  for  her. 

D.  Birkett  the  younger  died  before  putting  in  an  an- 
swer to  the  bill,  and  appointed  his  wife,  Sarah,  (now  Sarah 
Logan  the  appellant,)  and  J.  Quilter,  executor  and  exe- 
cutrix of  his  will,  and  they  proved  the  same,  and  put  in 
a  joint  and  several  answer  to  the  said  bill,  and  therein 
admitted  that  the  transfers  of  stock  were  voluntary,  as 
well  as  the  assignment  of  the  bond  debt,  but  denied  that 
there  was  any  trust  in  favour  of  testator  in  the  stock  or  in 
the  bond  debt,  and  also  denied  that  the  testator  retained 
any  interest  therein,  and  insisted  that  the  annuities  and 
bond  debt  ought  not  to  be  estimated  as  part  of  the  tes- 
tator's personal  estate  at  the  time  of  his  death,  but  that 
the  same  must  be  considered  as  effectually  given  away 
and  disposed  of  by  the  said  testator  in  his  lifetime,  in 
manner  aforesaid ;  and  they  denied  that  to  their  know- 
ledge or  belief  any  part  or  parts  of  the  said  testator's 
personal  estate  were  or  was  assigned  or  transferred  to 
the  said  Daniel  Birkett  the  younger  and  defendant 
Sarah  Birkett,  or  to  either  of  them,  subject  to  any  trust 
in  favour  of  the  said  testator. 

The  separate  answer  of  the  appellant  Sarah  Logan, 
put  in  afterwards  to  the  amended  bill,  denied  that  the 
bond  for  16,000  /.  was  subject  to  the  disposition  of  the 
testator,  or  that  he  had  any  interest  therein;  but 
admitted  the  testator  was  to  receive  the  interest  during 
his  life,  and  that  Daniel  Birkett  the  nephew  exe- 
cuted a  counter  bond  for  payment  of  such  interest ; 
and  that  appellant  believed  that  obligors  had  notice  of 
the  assignment ;  and  that  it  was  the  intention  of  the 
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parties  that  D.  Birkett  the  elder  should  receive  the 
dividends  of  the  stock  during  his  life.  And  the 
appellant  admitted  it  to  be  true,  that  some  time  before 
the  transfer  was  made,  the  testator  had  agreed  to  make 
such  transfer  to  her  or  her  husband,  or  both,  but  she 
denied  that  to  her  knowledge  and  belief  the  same  was 
done  upon  the  importunity  of  herself  or  her  husband ; 
and  she  admitted  that  the  said  testator  did  agree  to 
make  and  did  make  such  transfer,  for  the  purpose  of 
diminishing  the  amount  of  his  property  which  was  to 
pass  by  his  will,  but  she  denied  that  it  was  to  evade  or 
defeat  the  agreement  in  the  said  bill  mentioned  ;  and 
she  denied  also  that  the  said  testator  consented  to  make 
such  transfers,  or  any  of  them,  upon  any  written  decla- 
ration of  trust  or  agreement  being  made,  or  under  any 
verbal  promise  by  D.  Birkett  the  younger,  or  the  appel- 
lant, or  either  of  them,  that  such  stock  should  be  re- 
transferred  to  him  the  said  testator,  whenever  he  should 
call  for  the  same,  although  she  admitted  it  was  under- 
stood and  agreed  that  the  dividends  of  such  stocks  or 
funds  should  be  paid  to  him  the  said  testator:  That 
Daniel  Birkett  the  elder  intended  to  prevent  the  re- 
spondents taking  anything  more  than  was  bequeathed  to 
them,  and  that  he  disposed  of  the  bulk  of  his  property  in 
his  lifetime,  so  as  to  prevent  his  will  operating  thereon. 
The  appellant  admitted  the  assignments  of  leaseholds, 
and  that  they  were  made  that  the  property  might  not 
be  subject  to  his  will ;  she  admitted  also  the  assignment 
of  the  bond  debt  of  16,000  /.,  and  of  a  mortgage  debt  of 
2,000/.,  and  also  a  mortgage  for  1,523/.  17  ^.  ^d.  on 
St.  Mary  Hill  estate,  in  the  island  of  Tobago,  which  by 
his  private  cash-book  he  appeared  to  have  given  to  his 
nephew  in  1808  ;  and  that  such  assignments  were  made 
without  valuable  consideration.  The  appellant  referred 
to  entries  in  the  private  cash-book  of  Daniel  Birkett  the 
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elder,  to  show  that  these  had  been  regularly  entered,  1833. 
but  admitted  that,  notwithstanding  the  transfer,  Daniel  Locan 
Birkett  the  elder  received  the  interest  of  the  bond  and  others 
debt  to  the  time  of  his  death.  She  denied,  however,  Wiekholt 
that  it  was  agreed  the  testator  should  have  the  power 
of  disposing  of  the  property  settled  or  assigned,  or 
that  there  was  any  secret  trust  as  to  that  property, 
except  as  appears  by  the  conveyances  and  assignments. 
She  admitted  the  transfer  of  20,000  /.  navy  five  per 
cents,  and  37,000  /.  three  per  cents,  into  the  names  of 
Daniel  Birkett  the  nephew,  and  Sarah  his  wife,  and 
that  such  transfer  was  without  valuable  consideration  ; 
and  that  it  was  intended  to  pay  the  dividends  to  the 
testator  for  life,  but  that  he  died  before  the  dividends 
became  due ;  and  that  he  reserved  to  himself  no  power 
of  disposition  over  the  stock,  and  did  not  mean  the 
stock  to  be  subject  to  his  will. 

The  appellant,  on  her  marriage  with  Mr.  Logan,  her 
second  husband,  conveyed  and  assigned  all  her  real  and 
personal  estate  to  trustees,  for  her  separate  use ;  and 
these  trustees  and  Mr.  Logan  were  made  parties  to 
the  suit,  by  supplemental  bill. 

The  cause  came  on  to  be  heard  before  the  Lord 
Chancellor,  who  by  his  decree  dated  on  the  31st  of 
May  IS25,  declared,  that  the  condition  of  the  said 
bond  contained  an  agreement  which  ought  to  be  speci- 
fically executed  by  the  Court,  according  to  the  true  in- 
tent and  meaning  thereof,  and  that  the  parties  intended 
to  be  benefitted  thereby  were  not  bound  to  accept  the 
penalty  of  the  said  bond,  or  the  legacy  given  by  the 
said  testator's  will,  but  were  entitled  in  equity  to  have 
the  full  benefit  of  the  provision  agreed  to  be  made  in 
manner  in  the  said  condition  mentioned  ;  and  his  Lord- 
ship further  declared,  that  the  said  testator  having  died 
unmarried  and  without  lawful  issue,  the  sum  of  2,000/. 

VOL.  I.  s  s 
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ought  to  be  paid  out  of  his  estate,  according  to  the  said 
agreement,  for  the  benefit  of  the  parties  entitled  thereto* 
with  interest  at  four  per  cent,  from  one  year  i^r  the 
testator's  death  ;  and  that  exclusive  of  such  provision, 
the  testator  ought  to  be  considered  as  having  engaged 
by  will  or  otherwise  to  give  or  leave  to  or  in  trust  for 
the  parties  meant  to  be  entitled  to  the  benefit  of  the 
said  agreement,  so  much  in  money  or  in  valuable  effects 
as  he  should  give  or  leave  to  any  one  of  his  next  of  kin, 
or  any  other  person  or  persons,  to  be  paid  within  twelve 
calendar  months  next  after  his  decease ;  or  if  he  should 
make  no  such  bequest  in  his  said  will,  or  the  same 
should  fall  short  of  the  greatest  bequest  in  such  will, 
then  that  his  executors  or  administrators  should,  for  the 
benefit  of  such  parties  as  aforesaid,  pay  or  deliver  over 
such  bequest,  or  make  good  any  deficiency  that  the 
same  should  so  fall  short.  And  his  Lordship  declared, 
that  according  to  the  true  construction  of  the  agree- 
ment contained  in  the  said  bond,  the  respondents  elect- 
ing to  take  under  that  agreement,  and  not  to  accept 
the  6,000/.  bequeathed  by  the  will,  were  entitled  to 
claim  so  much  of  the  testator's  property  disposed  by  his 
will  as  would  be  equal  in  value  to  the  largest  amount 
of  what  was  thereby  bequeathed  to  any  person  or  lega- 
tee, whether  specific,  pecuniary  or  residuary  legatee ; 
and  did  declare  further,  that  the  assignment  of  the 
16,000/.  bond  debt,  the  2,000/.  mortgage  debt,  the 
transfers  of  the  said  37,000  /.  three  per  cent,  annuities, 
the  20,000  /•  navy  five  per  cent,  annuities,  and  all  other 
voluntary  dispositions  of  personal  property  remaining 
personal  at  the  testator's  death,  in  which  he  reserved  or 
retained  a  life  interest,  or  over  the  disposition  of  which 
he  had  a  power  of  appointment  or  revocation,  ought  to 
be  considered  in  equity,  for  the  purpose  of  giving  effect 
to  the  true  intent  and  meaning  of  the  said  agreement, 
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as  having  the  same  effect  as  if  the  said  sums  of  1 0,000 /.^       i833. 
2,000/.,  37,000/.,  20,000/.,  and  such  other  personal,     "^~^ 
properties  so  voluntarily  disposed  of,    had  been    be-     luui  others 
queathed  by  the  testator's  will  to  the  persons  after  his    wienholt 
death  repectively  entitled  thereto.     And  it  was  ordered    **"^  awother. 
that  it  be  referred  to  the  Master  to  inquire  whether  the 
testator  in  his  lifetime  made  any  and  what  pther  vo- 
luntary dispositions,  as  to  his  personal  estate^  which 
would  fall  within  the  declaration  as  to  voluntary  dispo- 
sitions ;   and  that  the  then  defendants  should  transfer 
the  said  sums  of  stock,  respectively  standing  in  their 
names,    into  the  name  of  the  Accountant-general  in 
trust  in  the  cause,  and  pay  the  dividends  thereon,  until 
such  transfer,  into  the  Bank  :    and  that  the  Master 
should  inquire  into  the  circumstances  of  the  transfers 
by  the   testator.      And  it  was  ordered  that  the  said 
Master  should  inquire  what  purchases  were  made  by 
the  testator  of  real  property,  after  the  execution  of  the 
said  bond,  of  which  the  conveyances  or  assurances  were 
originally  taken  either  to  himself  or  in  trust  for  himself 
in  fee,  and  as  to  which,  by  subsequent  acts,  assurances 
or  conveyances,  and  of  what  dates,  he  afterwards  re- 
duced himself  to  be  tenant  for  life  in  law  or  equity,  and 
with  remainder  or  remainders  to  other  person  or  per- 
sons, and  to  whom,  and  also  what  purchases  of  real 
property  were  made  by  the  testator  after  the  execution 
of  the  said  bond,  taking  the  conveyances  or  assurances 
to  or  in  trust  for  himself  for  life,  with  remainder  or  re- 
mainders  over ,  and  to  whom.     And  it  was  ordered  that 
an  account  should  be  taken  of  the  personal  estate  of  the 
said  testator  that  had  come  into  the  hands  of  the  pre- 
sent appellants,  or  aUy  person  or  persons  by  their  or  any 
of  their  order  or  for  their  use,  including  what  might 
have  been  received  under  the  voluntary  dispositions  of 
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1833.       personal  estate,  as  to  which  the  respondents  were  thereby 
T"""    '     declared  to  be  entitled  to  be  relieved. 
and  others         The  Mastcr  having  made  his  report,  the  case  came 
WiEKHOLT    ®^  ^^  ^^  heard  on  exceptions  to  that  report,  and  for 
and  aiiotiicr.   further  directions,  before  the  Vice-Chancellor,  on  the 
7th  day  of  March  1829;  who,  by  a  decree  then  made, 
declared  that  the  exceptions  against  the  said  Master's 
report  be  overruled,  and  that  the  several  voluntary  dis- 
positions of  personal  estate  made  by  the  testator  were 
to  be  considered  in  equity,  for  the  purpose  of  giving 
effect  to  the  agreement  contained  in  the  condition  of 
the  bond,  as  having  the  same  effect  as  if  the  personal 
estate  so  voluntarily  disposed  of  had  been  bequeathed 
by  the  testator's  will  to  the  persons  who  after  his  death 
were  intended  to  take  the  benefit  of  such  dispositions. 
And  it  was  declared,  that  according  to  the  true  con- 
struction of  the  said  agreement,  all  testamentary  dispo- 
'  sitions  of  freehold,  and  copyhold,  and  leasehold  estates, 

and  dispositions  of  that  nature,  which  by  the  decree  in 
the  cause  were  declared  to  be  of  the  nature  of  testa- 
mentary dispositions,  were  within  the  intent  and  mean- 
ing of  the  said  agreement.     And  that  all  the  several 
freehold  and  copyhold  estates,  purchased  by  the  said 
testator  after  the  execution  of  the  said  bond,  were  to  be 
considered  in  equity,  for  the  purpose  of  giving  effect  to 
the  true  intent  and  meaning  of  the  said  agreement,  as 
if  the  said  real  estates  had  been  given  or  devised  by 
the  said  testator's  will.     And  it  appearing  that  Daniel 
Birkett  the  younger  was  the  person  to  whom,  by  such 
testamentary  dispositions  as  aforesaid,  or  dispositions  in 
the  nature  of  testamentary  dispositions,  the  largest  be- 
nefit was  given,  it  was  referred  to  the  Master  to  com- 
pute what,  at  the  time  of  the  testator's  death,  would 
have  been  the  amount  and  value  of  the  benefits  which 
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the  said  Daniel  Birkett  the  younger  would  have  taken  i833. 
under  such  several  dispositions  as  aforesaid,  according  lc,can 
to  the  declarations  contained  in  the  said  decree  made  and  others 
on  the  hearing  and  in  that  order,  if  the  said  bond  had  Wienholt 
not  been  made ;  and  it  was  declared  that  the  respon-  ^"^  another, 
dents  were  entitled  to  stand  as  specialty  creditors  upon 
the  estate  of  the  said  testator,  for  a  sum  equal  to  such 
amount  and  value,  with  interest  thereon  at  4  /.  per 
cent.,  from  the  end  of  a  year  from  the  death  of  the  tes- 
tator. And  it  was  further  declared  that,  as  between  the 
parties  taking  the  freehold  and  personal  estate  of  the 
testator,  the  general  personal  estate  sliould  be  first  ap- 
plied, then  the  personal  estate  specifically  bequeathed  or 
disposed  of,  and  lastly  the  freehold  estates,  in  satisfac- 
tion of  the  demand  of  the  plaintiff  and  the  defendant 
John  Birkett  Wienholt  (the  present  respondents).  And 
it  was  referred  to  the  said  Master  to  take  the  subse- 
quent accounts  of  the  personal  estate  of  Daniel  Birkett 
the  elder,  received  by  the  appellants,  including  what 
might  have  been  received  under  the  voluntary  disposi- 
tions of  personal  estate,  as  to  which  the  respondents  are 
thereby  and  by  the  decree  in  that  cause  declared  en- 
titled to  be  relieved.  And  that  in  case  the  funds  in 
court,  and  other  property  applicable  thereto  under 
that  decree,  should  not  be  sufficient  to  answer  what 
should  be  found  to  have  been  received^  by  Daniel  Bir- 
kett the  younger,  it  was  ordered  that  the  deficiency  be 
answered  by  Sarah  Logan  his  executrix,  out  of  his 
estate  and  effects.  And  the  Master  was  directed  to  in- 
quire who,  since  the  date  of  the  decree,  had  been  entitled 
to  receive  the  rents,  dividends  and  interest  of  the  se- 
parate estate  of  Sarah  Logan,  and  to  whom  the  same 
had  been  respectively  paid  ;  and  in  case  he  should  find 
Sarah  Logan  to  have  been  in  the  receipt  and  enjoyment 
of  the  said  rents,  dividends,  and  interest,  he  was  to  in- 
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1833.  quire  whether  hfer  receipt  thereof  Respectively  was  or  not 

Looan  ^^^^  ^^^  permission  of  her  trustees,  and  to  state  the  par- 

tod  others  ticulars  of  the  said  sep^mte  estate,  and  what  had  become 

WiENHjbti'  thereof,  and  to  state  special  circumstances. 

4iBdanodi€r.       fj^^  appellants  appealed  against  both  the  decrees, 

tod  the  case  was  several  titne^  ai^ued  by  Sir  C.  We- 
therell  and  Mt*.  Pepys  fcrr  the  appellants,  and  by  Sit 
E.  Sugdeh  and  Sir  W;  Home  for  the  re^ohdents. 

For  the*  Appellants,  it  was  contended  that  the  ques- 
tion was  whether  the  agreement  must  be  taken  to  strict 
the  whole  of  the  testator's  property,  or  whether  its  ope* 
ration  was  to  be  limited  by  the  amount  of  the  penalty ; 
whether  it  was  to  be  executed  specifically,  or  might  be 
cut  down  to  the  penalty  stated  in  the  bond.  The  obli- 
gation was  not,  that  the  **  heirs,  executors  and  adnii- 
•*  nistrators**  of  the  obligor  should  pay  the  increased 
provision,  but  that  only  the  executors  and  administrators 
were  bound  to  do  so.  That  difference  was  important, 
as  it  showed  that  it  was  not  the  intention  of  the  testator 
to  put  that  portion  of  the  provision  for  his  niece  on  the 
Same  footing  With  the  other.  Another  question  was, 
whether  the  testatoi'  only  meant  a  gift  viter  vivoSy  or 
whether  he  intended  to  take  away  from  himself  any 
possible  discretion  to  dispose  of  his  property  as  he  pleased 
during  his  life.  This  latter  construction  of  the  agree- 
ment must  be  considered  as  one  strictmimi  juris^  and 
therefore  could  not  be  viewed  with  favour  by  their 
Lordships.  They  who  argued  for  such  a  construction, 
must  go  to  the  extent  of  saying,  that  if  he  converted 
any  part  of  his  personal  property  into  land,  that  land 
would  not  go  to  his  heir-at-law,  and  that  every  estate 
coming  from  another  person  to  him  must  al^  be  brought 
under  the  operation  of  this  instrument ;  so  that  in  all 
cases  whatever  the  realty  must  be  converted  into  per- 
sonalty, in  order  to  be  disposed  of  by  this  clause. — [11)0 
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Earl  of  Eldon : — It  wrfs  left  to  the  Master  to  examine 
whether  the  real  estate  had  not  been  purchased  in  fraud 
of  the  agreement.  The  evidence  given  before  the  Mas- 
ter showed  that  in  this  case  purchases  had  been  made  in 
fraud  of  the  agreement,  and  the  principle  on  which  the 
case  turned  was,  that  the  testator  could  not  be  allowed 
to  commit  a  fraud  upon  his  own  agreement.  If  a  matt 
agreed  to  leave  all  his  children  equally,  and  during  his 
life  gave  to  one  of  them  a  sum  of  money,  that  would  be 
a  gift  in  charity ;  but  if  he  only  gave  the  money,  re- 
serving to  himself  a  life  interest,  that  would  not  be  a 
gift  within  the  meaning  of  the  covenant.] — The  Vice- 
Chancellor's  decree  assumed  that  these  conveyance^  of 
land  and  stock  were  fraudulent.  That  was  wrong.  But 
assuming  it  to  be  right,  the  decree  gave  more  than  an 
equivalent  to  the  other  party.  The  decree  had  impro- 
perly ordered  the  then  plaintiffs  to  be  "specialty  creditors 
"  on  the  estate  of  the  testator  ;**  a  direction  that  ought 
not  in  this  case  to  have  been  given.  In  Chilliner  v. 
ChiUintr  («),  it  was  stated  by  Lord  Hardwicke,  that  in 
all  cases  of  this  kind  everything  must  depend  on  the 
nature  of  the  consideration  of  the  original  agreement. 
Now  here  the  testator  had  only  said  that  he  would 
make  the  parties  equal,  or  that  he  would  pay  a  sum  of 
4,000  /.  If  he  only  gave  each  individual  4,000  /.,  it 
would  save  the  agreement.  In  all  other  cases  the 
agreement  was  made  part  of  the  condition  of  the  bond, 
aud  it  should  be  so  considered  here.  It  was,  in  fact, 
recited  before  coming  to  the  condition  of  the  bond. 

For  the  Respondents,  it  was  argued  that  the  case  of 
Chilliner  v.  ChiUintr  was  not  opposed  to  the  present. 
That  case  was  before  Lord  Hardwicke,  and  the  argu- 
ment there  proceeded  much  upon  the  question,  whether 
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(a)  9  Vea.  sen.  528. 
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1833.  if  the  agreement  was  not  stated  in  the  recital,  it  was 
"^^^^^  good  for  anything.  THat  case,  however,  decided  that 
and  others  whcro  a  father  had  agreed  to  settle  property  on  a  mar* 
WiENHOLT  riagCf  and  then  gave  a  bond  for  600/.,  with  1,200/. 
and  another,  penalty  if  he  did  not  make  the  settlement,  he  had  not 
afterwards  the  election  to  forfeit  the  600  /.  or  to  settle  ; 
the  settlement  being  treated  as  the  primary  agreement, 
and  the  600  /.  as  only  a  penalty  or  further  security. 
The  consideration  here  was,  "  if  the  intended  marriage 
shall  take  effect."  The  condition,  pointing  out  what 
was  to  be  done,  operated  in  the  same  way  as  an 
agreement  to  do  the  thing  thus  designated.  This  case 
was  therefore  precisely  the  same  as  that  of  Chilliner  v. 
Chilliner.  Lord  Eldon  had  properly  held  that  the 
amount  of  the  penalty  was  not  a  matter  to  be  consi- 
dered, for  that  the  act  agreed  upon  must  be  done 
specifically.  The  answer  of  the  defendants  admitted 
the  transfer  of  the  property,  by  means  of  which  the 
testator  had  tried  to  render  it  impossible  for  him  to 
perform  the  agreement  he  had  made.  The  facts  were 
now  settled,  but  they  had  not  been  so  when  the  case 
was  before  the  Court  below.  When  the  case  was 
before  Lord  Eldon,  he  declined  expressing  any  opinion 
as  to  the  effect  of  the  bond  on  the  realty  as  well  as 
the  personalty,  though  he  intimated  that  he  was  in- 
clined to  think  it  did  relate  to  both.  The  agreement 
in  substance  amounted  to  this,  that  the  testator  should 
give  his  niece  as  much  in  money  as  he  gave  in  any 
other  way  to  any  other  person.  The  case  of  Jonts  v. 
Martin  (A),  was  an  authority  in  favour  of  the  respond- 
ents. In  that  case  there  was  a  covenant  by  a  father  to 
give,  or  leave  by  his  will,  all  his  personal  estate  equally 
among  his  children.     It  was  held  that  that  covenant 

(b)  3  An&tr.  882  ;  more  fully  reported  in  5  Ves.  jun.  a66,  «. 
See  also  West  v.  Errissci/,  2  P.  Wms.  349. 
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did  not  deprive,  him  of  the  right  of  unlimited  expense,  i833. 
and  of  any  fair  application,  even  by  gift,  if  absolute  and  "T^ 
hon&Jide ;  but  that  a  disposition  for  the  purpose  of  de-  -  and  others 
feating  the  covenant  could  not  stand.  Transfers  of  Wi  en  holt 
stock  to  one  of  the  children  by  the  father,  were  there-  ^'"^  another, 
fore,  upon  the  circumstance  of  a  reservation  of  the 
dividends  for  his  life,  and  other  evidence  of  a  partial 
intention  to  elude  the  covenant,  set  aside.  In  that 
case  the  Lord  Chancellor  said,  "  If  a  father  be  partial 
*•  and  will  give  a  preference,  he  must  give  against  him- 
**  self,  and  not  make  a  mere  reversionary  gift."  The 
principal  case  to  which  that  of  Jones  v.  Martin  was 
appended  as  a  note,  was  Randall  v.  Willis  (c),  where 
there  were  articles  entered  into  for  the  settlement  of 
certain  real  estates,  and  then  came  the  words,  *•  and 
•*  also  all  and  singular  my  personal  estate  of  what 
*'  nature  or  kind  soever."  In  that  case  the  decree 
was,  that  upon  the  true  construction  of  the  articles,  the 
personal  estate  of  which  Randall  was  possessed  at  the 
time  of  the  execution  of  the  articles,  and  which  had 
since  been  laid  out  in  land,  in  fraud  of  those  articles, 
ought  to  be  subject  to  the  provision  made  by  the  said 
articles,  and  settled  according  to  the  agreement  therein 
contained.  That  case  established,  that  when  real  estate 
was  improperly  acquired  by  money  that  was  already 
subject  to  the  stipulations  of  an  agreement,  it  should  be 
treated  as  personal  estate,  for  the  purpose  of  avoiding 
the  fraud  upon  that  agreement. 

In  reply,  it  was  contended,  that  if  the  doctrine  con- 
tended  for  by  the  respondents  was  admitted,  a  person 
could  not  vest  personalty  in  land  without  its  being 
liable  to  a  bond  creditor.  Lands  purchased  as  these 
had  becni  were  withdrawn  from  the  operation  of  the 

(t )  5  Vcs.  jun.  26a. 
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1833.       agreement,  and  it  would  be  absurd  to  carry  the  doctrine 

"^[^^     contended  for  by  the  respondents  so  far  as  they  now 

and  uthers    desired,  for  that  would   be   to    make  an   agreement 

WiENBOLT    contained  in  a  bond  entered  into  with  a  penalty  of 

and  another.  4^000  /.,  afFect  the  disposition  of  property  that  might 

amount  to  100,000  /.    This  never  could  have  been  the 

intention  of  the  parties,  nor  would  the  law  permit  such 

a  consequence. 

My  27, 1832.      The  Earl  of  Eldon  said  that  he  saw  no  reason  to 
change  the  opinion  he  had  formed  in  the  court  below. 

The  Lord  Chancellor: — In  the  course  of  the  argu- 
ment, it  had  been  the  opinion  of  all  the  Lords  who  had 
heard  the  case,  that  great  difficulties  had  been  pressed 
upon  their  consideration.  It  had  been  thought  that 
"the  condition  of  the  bond  must  be  taken  to  operate  in 

9  _ 

limine.  That  was  the  foundation  of  the  decree  of  Lord 
Eldon,  and  they  felt  that  they  could  have  no  difficulty 
in  concurring  with  that  view  of  the  matter.  The  diffi- 
culty had  arisen  upon  what  had  been  since  done, 
namely,  in  the  decree  of  the  Vice-Chancellor  ;  and  as 
that  difficulty  which  had  been  raised  in  the  discussion 
had  not  been  removed,  he  should  propose  taking  further 
time  for  consideration.  But  without  stating  that  he 
possessed  any  distinct  opinion  on  tliose  important  points 
to  which  the  decree  of  the  Vice-Chancellor  had  given 
rise,  he  could  not  avoid  expressing  the  strong  inclina- 
tion of  his  opinion  on  one  or  two  of  the  matters  on 
which  the  Vice-Chancellor  had  decreed.  He  should 
say  nothing  with  respect  to  the  57>000  /.  that  had  been 
transferred,  which  the  Vice-Chancellor  dealt  with  as  if 
transferred  to  Daniel  Birkett  the  younger :  on  that  he 
had  some  doubt.  But  that  on  which  he  had  less  dbubt, 
and  where  his  opinion  was  opposed  to  that  of  the  Vice- 
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Chancellor,    wa^  that  part  of  the  decree  where  his       isss. 
Honor  had  said  that  all  the  testamentary  dispositions      ^"^^    ' 

'*         *■       .     .  Logan 

of  leasehold,  freehold  and  copyhold  Estates,  ivere  within  aud  others 
the  intent  and  meaning  of  the  agreement.  H«  was  not  Wienholt 
prepared  to  say  that  that  was  the  true  construction  of  and  another, 
the  agreemeilt ;  he  should  rather  say  that  it  was  con- 
fined to  personalty.  But  tliat  on  which  he  had  a  very 
strong  impression  was,  as  to  the  mode  of  calculation 
adopted  wjth  regard  to  the  bequests.  The  result  of 
his  Honor's  decree  on  that  point  was,  that  it  was  the 
plain  aiid- obvious  meaning  of  the  parties  to  this  agree- 
ment that, 'whatever  the  most  favoured  person  received 
in  personalty  or  realty,  as  much  should  be  given  to 
Sarah  Jopson  ;  so  that  whatever  was  given  to  Daniel 
Birkett,  would  be  suddenly  taken  away  from  him,  and 
given  to  Sarah  Jopson,  who,  getting  this  in  addition  to 
what  she  before  had,  would  therefore  take  nearly  the 
whole.  He  was  not  prepared  to  put  a  construction  on 
the  agreement  that  would  produce  such  a  result.  The 
parties  ought  to  agree  among  themselves  as  to  the  divi- 
sion of  this  property ;  but  as  they  would  not  agree, 
they  ought  to  give  in  schemes  of  what  each  asked  to 
obtain  from  their  Lordships. 

Lord  Plimkett  entirely  concurred  with  the  Lord 
Chancellor  on  the  points  now  referred  to.  There  was 
not  any  difference  of  opinion  or  any  doubt  as  to  the 
propriety  of  the  decree  first  iiiade  in  this  case.  What 
Lord  Eldon  had  decided  had  been  most  properly  de* 
cided  ;  but  his  decree  necessarily  left  a  great  many  most 
important  points  untouched.  The  first  of  these  points 
was,  whether  the  contract  related  to  more  than  personal 
estate.  On  that  point  he  should  wish  for  further  time 
to  consider  the  case  and  refer  to  the  authorities.  The 
second  point  was,  if  the  House  would  go  the  length  of 
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saying  that  the  contract  related  merely  to  the  personalty, 
and  not  to  the  real  estate,  and  if  so,  then  whether  the 
party  had  a  right  to  vest  his  personal  estate  in  the  pur- 
chase of  real  estate ;  a  question,  indeed,  whether  their 
Lordships  would  follow  the  motive  of  the  party  in 
transferring  his  property  from  personalty  to  realty,  and 
would  say  that  it  was  done  for  the  purpose  of  increasing 
one  fund  and  diminishing  another,  and  if  so,  whether 
in  their  opinion  it  was  done  with  a  view  fraudulently  to 
defeat  the  agreement.  Then  came  the  important  ques- 
tions as  to  the  transfer  of  the  37,000  /•  stock  :  as  to  the 
mode  of  ascertaining  the  amount ;  then,  in  what  way 
the  fund  should  be  distributed,  and  how  to  give  effect  to 
the  contract.  It  was  impossible  to  say  on  this  contract, 
though  no  doubt  a  great  benefit  was  intended  to  be 
given  to  Sarah  Jopson,  no  greater  benefit  indeed  to  any 
person  than  to  her ;  still,  it  was  impossible  to  say  that 
it  was  intended  she  should  get  all ;  at  least  so  he  thought 
at  present.  But  if  that  should  in  the  end  be  consi- 
dered to  be  the  effect  of  the  contract,  their  Lordships 
must  see  it  carried  into  execution. 


The  Earl  of  Eldon  desired  that  counsel  on  both  sides 
should  draw  up  the  minutes  of  what  they  claimed  respec- 
tively, in  such  way  as  they  thought  propen 


April  4, 1833.       Their  Lordships,  by  an  order  bearing  date  on  the 

4th  of  April  1833,  and  reciting  the  substance  of  the 
two  decrees  of  Lord  Eldon  and  of  the  Vice-Chancellor, 
confirmed  them  both. 

That  part  of  his  Honor's  decree  which  had  been 
doubted,  namely,  that  relating  to  the  liability  of  the 
after-purchased  real  estate  to  the  claims  of  the  obligees 
in  the  bond,  was  referred  to  in  the  following  terms : 
"  And  their  Lordships  further  found   and  declared, 


V. 
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that  all  the  real  estates  referred  to  as  having  been  i833. 
purchased  after  the  5th  of  April  1804,  and  in  which  LooTiT 
purchases,  or  by  any  subsequent  conveyance,  Daniel  and  another 
Birkett  the  elder  retained  any  interest  for  his  life  or  Wi  en  holt 
in  fee,  and  gave  any  interest  to  Daniel  Birkett  the 
younger,  ought,  for  the  purpose  of  the  said  agree- 
ment, to  be  considered  as  personal  estate,  and  as  if 
made  the  subject  of  testamentary  disposition  to 
Daniel  Birkett  the  younger,  and  to  be  dealt  with  as 
part  of  the  residue,  in  so  far  as  Daniel  Birkett  the 
younger's  interest  was  concerned.**  Their  Lord- 
ship's order  further  declared,  that  "  the  demand  of  the 
respondents  was  a  debt  by  specialty,  and  as  such 
entitled  to  priority  over  both  the  simple-contract  debts 
and  the  legacies,  whether  residuary  or  otherwise,  and 
that  the  whole  of  the  property  disposed  of  by  the 
will,  under  the  description  of  residue,  was  applicable 
to  discharge  such  debt  to  the  respondents ;  and  if 
that  fund  should  not  be  sufficient,  then  that  the 
shares  of  Daniel  Birkett  the  younger  and  his  wife 
were  liable,  for  satisfaction  of  this  claim,  to  abate  in 
proportion  to  the  amount  of  the  benefits  taken  by 
them  under  the  will,  or  by  gifts  in  which  Daniel 
Birkett  the  elder  retained  any  interest  during  his 
life.** 
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ADVOWSON.     See  Presentation. 

AGREEMENT.       See  Bond,  3.      Master    and    Servant. 
Property. 

BANKRUPT.     See  Practice,  9. 

A.  contracted  a  debt,  and  afterwards  became  a  trader ;  the 
debt  remained  unpaid;  he  went  out  of  trade,  and  then 
committed  an  act  of  bankruptcy. — Held,  that  a  commission 
of  bankruptcy  could  be  maintained  upon  such  debt  and  act 
of  bankruptcy. — Baillic  v.  Grant,  p.  238. 

BOND.    See  Pleading,  1. 

1 .  No  action  can  be  maintained  on  a  bond  given  to  a  person 
in  consideration  of  his  doing  something  contrary  to  the 
terms  of  letters  patent ;  and  he  is  equally  incapable  of 
recovering,  whether  he  knew  or  did  not  know  the  terms  of 
the  letters  patent. — Duvergier  v.  Fellotoes,  p.  39. 

2.  Two  ladies  entrusted  much  of  the  management  of  their 
affairs  to  A.y  who  was  not  a  professional  person.  In  the 
course  of  business  A.  became  bound  with  them  in  a  bond 
for  10,000/.,  given  on  their  account.  On  the  same  day 
they  executed  a  bond  to  A.  for  12,000/.  The  survivor 
of  the  two  ladies  afterwards,  by  her  will,  left  a  legacy  of 
2,000 /•  to  A,  The  bond  for  12,000/.  was,  on  the  face 
of  it,  a  simple  money  bond. — Held,  that  it  must  be  taken 
to  be  a  simple  money  bond,  unless  impeached  by  evidence 
whicli  showed  that  it  was  partly  for  indemnity ;  and  that  the 
burthen  of  proving  it  to  be  an  indemnity  bond  lay  on  the 
party  impeaching  the  bond. — Nicol  v.  Vaughan,  p.  49. 

3.  A.f  in  consideration  of  the  intended  marriage  of  his  niece, 
entered  into  a  bond,  with  a  penalty  conditioned  to  give  by 
will  or  otherwise,  unto  or  in  trust  for  her,  or  the  issue  of 
the  intended  marriage,  so  much  in  money,  or  in  valuable 
effects,  as  he  should  by  his  will  give  or  bequeath  to  any  one 
of  his  next  of  kin,  or  to  any  other  person  whomsoever. — 
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Held  that  this  condition  was  not  to  be  satisfied  by  the 
penalty,  but  must  be  specifically  performed.  All  voluntary 
assignments  and  transfers  of  personal  property,  and  all  con- 
veyances of  real  estate,*  purchased  subsequently  to  the  date 
of  the  bond,  in  which  real  estate  or  personal  property  the 
obligor  retained  a  life  interest,  were  declared  to  be  in  the 
nature  of  testamentary  dispositions,  to  be  considered  in 
equity,  for  the  purpose  of  giving  effect  to  the  true  intent  of 
the  agreement  in  the  bond,  as  if  the  said  real  estates  had  been 
given  or  devised  by  the  obligor's  will.  The  persons  entitled 
to  the  benefit  of  the  bond  were  declared  to  be  specialty  cre- 
ditors upon  the  obligor's  estate,  for  satisfaction  of  their  claims 
under  the  bond. — Logan  v.  Wientioki  p.  611. 
CHARTERPARTY. 

Where  the  owner  of  a  ship  appointed  G.  B,  to  the  command, 
and  agreed  that  he  should  proceed  to  Calcutta  and  return 
to  London,  and  that  he  might  take  intermediate  voyages, 
paying  a  certain  sum  in  consideration  thereof;  and  the 
owner  further  agreed  to  supply  the  ship  with  stores;  in  con- 
sideration of  which  G.  B,  agreed  to  take  the  command,  and 
receive  the  ship  into  his  service  for  12  months  certain,  or 
for  such  time  as  would  be  necessary  to  complete  the  voyage, 
paying  at  a  certain  rate  per  ton  per  month  for  the  ship. — 
Held,  that  although  G.  B,  was  further  bound  by  the  agree- 
ment to  remit  the  freight  bills  to  London  as  security,  and 
that  such  bills  were  to  be  vested  in  trustees,  who  were  to 
receive  the  freight,  and  hand  over  the  surplus  to  him  ;  and 
although  the  owner  was  to  have  an  agent  on  board,  who 
was  to  have  the  sole  management  of  the  stores,  and  to  have 
power  to  displace  G.  B.  for  breach  of  any  covenant  in  the 
charterparty,  and  appoint  another  commander,  G.  B.  was 
the  owner  of  the  vessel  during  the  continuance  of  the  char- 
terparty, and  was  as  such  alone  liable  to  persons  who  know- 
ing its  provisions,  had  shipped  goods  on  board  the  vessel  for 
the  homeward  voyage. — Colvin  arid  others  v.  Newberry  and 
another  J  p.  283. 
CHURCH.     See  Presentation, 

COMPOSITION  DEED. 

A,^  a  creditor  of  a  firm,  held  securities  from  one  of  its  mem- 
bers, for  monies  advanced  by  him,  at  different  times,  to  the 
finn,  but  claimed  a  balance  beyond  what  those  securities 
would  cover.    All  the  creditors  of  the  firm  agreed  to  accept 
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a  composition  **  of  7  s.  for  every  20  s.  due  to  the  said  cre- 
ditors respectively."  A,  was  the  first  to  sign  this  deed ;  but 
added  to  his  signature  the  words,  ^^  without  prejudice  to 
any  securities  whatever  that  I  hold."  The  other  creditors 
signed)  in  their  respective  order,  under  A' 8  signature. — 
Held,  that  such  a  composition,  thus  accepted,  did  not 
affect  the  rights  of  A,  upon  his  previous  securities,  but 
only  related  to  the  balance  beyond  the  sum  they  would 
cover;  and  that  he  might  afterwards  enforce  those  securities 
in  equity.— Du^  v.  Orvy  p.  253. 

CROSS  BILL.     See  Practice,  8. 
CUSTOM.     See  Tithes. 
DEVISE.     See  Election. 

1.  A  limitation,  by  way  of  executory  devise,  which  is  not  to 
take  effect  until  after  the  determination  of  a  life  or  lives  in 
being,  and  a  term  of  21  years,  as  a  term  in  gross,  and 
without  reference  to  the  infancy  of  any  person,  is  a  valid 
limitation.  Secus,  if  to  the  term  in  gross  of  21  years,  be 
added  the  number  of  months  equal  to  the  longest  or  ordi- 
nary period  of  gestation. 

This  being  held  to  be  the  established  rule,  a  decree  of  the 
Court  below,  declaring  valid  a  limitation  by  way  of  execu- 
tory devise,  which  was  not  to  vest  until  after  the  expiration 
of  a  term  in  gross  of  20  years  from  the  decease  of  the  sur- 
vivor of  28  persons  who  were  living  at  the  testator  s  decease, 
and  of  whom  seven  persons  only  were  to  take  interests  under 
the  devise,  was   affirmed   accordingly. — Cadell  v.   Palmer, 

P-372. 

2.  Where  there  is  a  clear  and  manifest  intention  to  devise,  it 
is  incumbent  on  a  party  alleging  a  revocation*  by  codicil  to 
prove  that  the  intention  to  revoke  was  equally  clear  and 
manifest :  if  there  was  only  a  reasonable  doubt,  the  first 
devise  ought  to  stand. 

A  testator  devised  his  copyhold  messuage,  called  Plomer  Hill 
House,  with  the  appurtenances,  to  trustees,  in  trust  for  his 
wife  for  life,  and  subsequently,  by  one  of  several  codicils 
revoking  several  of  the  dispositions  made  by  his  said  will  of 
all  his  freehold,  copyhold  and  personal  estate,  he,  instead 
of  such  disposition,  devised  all  his  freehold,  copyhold  and 
personal  estate  to  his  daughter. — Held,  that  the  devise  of 
the  estate  to  his  wife  for  life  was  not  affected  by  this  codicil. 
— Ilcarley.  Hicks,  p.  20. 
VOL.  I.  T  T 
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ELECTION, 

In  order  to  raise  a  case  of  election  on  a  testamentary  instru* 
ment,  the  intlsntion  of  the  testator  must  clearly  impose  an 
obligation  to  elect ;  and  in  order  to  hold  a  party  to  have 
made  election,  his  acts  must  be  conformable  to  the  instru- 
ment imposing  the  obligation  to  elect,  and  not  adverse 
thereto. 

Where  parties  may  elect  between  two  titles,  either  as  tenants 
for  life  or  tenants  in  fee-simple,  and  continue  in  possession 
»  for  near  44  years,  executing  in  the  mean  time  various 
deeds,  reciting  that  they  took  under  the  former  title; — 
Held,  that  they  have  elected  to  take  under  that  title,  and 
their  heir-at-law  is  precluded  from  claiming  the  fee  under 
the  latter. — Dillon  v.  Parker,  p.  303. 

EVIDENCE.    See  Tithes.    Witness. 

EXECUTION.     See  Extent  (Writ  of.)    Pleading,  2, 

EXTENT  (WRIT  0F.> 

Where  goods  have  been  seized  under  a  Ji.  Ja.y  but  remain 
unsold  in  the  hands  of  the  sheriff,  he  shall  sell  them  under 
a  writ  of  extent  in  chief  or  in  aid,  tested  after  the  seizure 
under  the  Ji,  Ja,y  and  shall  satisfy  the  Crown's  debt,  with- 
out regard  to  the  previous  execution. — Giles  v.  Groxer^ 
p.  72. 

FOREIGN  SOVEREIGN.     See  Practice,  8. 

FREIGHTER.     See  Charterparty. 
INSOLVENT.    5ee  Composition  Deed. 
LIMITATION.    See  Devise. 

MASTER  AND  SERVANT. 

A  master  having  admitted,  that  by  his  factor's  agreement,  he 
promised  to  his  servant,  in  addition  to  his  ordinary  wages, 
a  present  of  20  /.,  the  service  to  be  at  all  events  to  the  end 
of  one  year,  and  that  sum  not  having  been  paid  at  the 
expiration  of  the  year,  and  the  service  having  continued  for 
several  years;— Held,  that  the  contract  was  renewed  in  all 
its  parts  from  year  to  year ;  and  nothing  being  said  to  the 
contrary  by  either  party,  that  20  /.  was  due  for  every  year 
of  the  service. — Earl  Mansfield  v.  Scott y  p.  319. 

PERPETUITY.     Sec  Devise. 
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PLEADING.    See  Practice. 

1 .  The  illegality  of  the  condition  of  a  bond  may  be  shown  by 
the  plaintiff  in  stating  the  bond  itself,  with  the  condition, 
in  his  declaration ;  or  if  he  omit  to  state  the  condition,  it 
may  be  shown  by  the  defendant  in  his  plea,  and  the  Court 
will  equally  take  notice  of  the  illegality  in  either  case. — 
Duvergier  v.  FeUowes,  p.  39. 

2.  In  an  action  of  trespass,  where  the  defendants  justify  under 
a  Ji,  Ja.y  and  the  plaintiff  replies  de  injuria  absque  residuo 
causa,  and  new  assigns  that  the  defendants  committed,  the 
trespasses  on  other  occasions  and  for  other  purposes  than  in 
the  plea  mentioned,  the  Judge  may  leave  it  to  the  jury  to 
say  whether  the  execution  was  bond  Jide  or  colourable. — 
Lucas  V.  Nockells,  p.  438. 

3.  Where  a  Canal  Act  gave  to  the  proprietor  of  the  navigation 
a  power  of  making  a  canal,  and  of  using  the  waters  of  a  river 
for  supplying  it,  but  provided  at  the  same  time  for  securing 
to  the  owners  of  certain  works  th9  use  of  the  surplus  waters 
of  that  river,  the  making  of  the  canal  ascertained  and  fixed 
the  rights  of  the  parties,  and  the  canal  proprietors  had  no 
right  afterwards  to  enlarge  the  canal,  and  draw  a  much 
larger  quantity  of  water  from  the  river,  so  as  injuriously  to 
affect  the  works  in  question.  A  declaration,  charging  it  to 
have  been  the  duty  of  the  canal  proprietors  to  abstain  from 
thus  enlarging  their  canal,  and  alleging  a  breach  of  that 
duty,  sets  forth  a  sufficient  cause  of  action  against  them. — 
Glamorganshire  Canal  Company  v.  Blakemore,  p.  262. 

4.  A  clause  in  a  second  Act  of  Parliament  relating  to  the  same 
canal,  declared  that  the  works  thereby  authorized  should 
be  completed  within  two  years  from  the  time  of  its  passing, 
and  that  the  money  to  be  raised  by  it  should  not  be  applied 
to  defray  the  expenses  of  any  of  the  works  not  made  within 
that  time. — Held,  that  this  clause  not  only  limited  the 
application  of  the  money  to  works  completed  within  that 
time,  but  that  no  works  should  be  carried  on  adversely  to 
the  interests  of  individuals  afler  the  expiration  of  the  two 
years.  A  declaration  framed  on  such  a  clause,  and  alleging 
for  breach  that  works  were  so  adversely  Carried  on  afler  the 
expiration  of  the  two  years,  was  held  to  contain  a  sufficient 
legal  statement  of  a  cause  of  action. — Ibid, 

T  T  2 
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POWER  (EXECUTION  OF).  ^ 

A  testator,  by  his  will,  devised  his  land  to  trustees,  with  a 
power  of  sole.  The  trustees  sold  the  estate ;  but  as  it  was 
supposed  that  the  tenant  for  life  without  impeachment  of 
waste  was  entitled  to  the  produce  ,of  the  growing  timber, 
the  deed  for  carrying  the  contract  of  sale  into  effect  recited 
that  the  trustees  had  sold  the  lands  for  a  certain  sum,  and 
that  the  tenant  for  life  had  sold  the  timber  then  standing 
thereon  for  a  certain  other  sum.  The  purchase-money  of 
the  estate  was  paid  to  the  trustees,  and  invested  according 
to  the  directions  in  the  will :  the  value  of  the  timber  was 
paid  to  the  tenant  for  life. — Held,  that  this  was  a  bad  exe- 
cution of  the  power,  and  that  it  was  not  cured  by  the  sub- 
sequent investment  by  the  tenant  for  life,  according  to  the 
directions  in  the  v/il),  of  the  money  which,  under  a  mistake 
of  the  law,  had  been  thus  paid  over  to  him. — CockereU  and 
others  v.  Cholmeley^  p.  60. 

PRACTICE. 

1.  If  the  appellant  does  not  appear  to  support  his  appeal,  the 
respondent's  counsel  are  not  compellable  to  go  on,  but  the 
appeal  may  be  dismissed,  and  the  House  will  afterwards 
exercise  their  discretion  as  to  the  costs. — Gardiner  v.  Sim- 
monsy  p.  35. 

2.  Semble. — ^If  two  Courts  have  been  of  tlie  same  opinion  on 
any  point,  and  their  judgments  are  appealed  from,  and 
affirmed,  the  House  of  Lords  will  give  costs  on  tlic  affirm- 
ance.— Duvergier  v.  FeUovoes,  p.  39. 

3.  This  House  will  not  postpone  the  hearing  and  decision  of 
any  appeal  on  account  of  the  absence  of  counsel,  but  will 
call  on  the  counsel  on  either  side  in  attendance  to  proceed 
with  the  argument.— MeZ/wA  v.  Richardson^  p.  224, 

4.  A  Court  of  Law  has  authority  over  its  own  record,  which 
it  may  amend,  even  after  error  brought. — Ibid. 

5.  A  Court  of  Error  will  not  inquire  into  the  propriety  of 
amendments  made  in  the  Court  below,  but,  though  such 
amendments  be  made  after  error  brought,  will  consider  ihem 

as  part  of  the  original  record  subjected  to  their  revision. 

IbU. 

6.  Semble. — The  House  of  Lords  will,  under  peculiar  circum- 
stances, hear  two  counsel  for  a  respondent^  although  to 
hear  but  one  on  each  side  may  be  part  of  the  order  made'  on 
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advancing  the  appeal,  on  the  petition  of  the  appellant. — 
Dillon  V.  Parker,  p.  303. 

7.  Sembie  also,  that  although  it  is  usual,  according  to  the 
orders  of  the  House,  to  insert  in  the  printed  cases  all  the 
documents  that  are  to  he  reli^  on,  except  the  parties  to 
save  expense  come  to  an  understanding  to  refer  only  to 
some ;  yet  the  House  will  hear  the  documents  so  referred 
to  read  at  length  at  the  table  of  the  House,  or  by  counsel 
at  the  bar ;  the  opposite  counsel  being  at  liberty  to  examine 
and  observe  upon  them. — Ibid.  p.  304. 

8.  A  foreign  sovereign  prince,  being  declared  entitled  to  sue 
in  the  Court  of  Chancery  here,  in  his  political  capacity, 
claims  the  privilege  of  putting  in  an  answer  by  his  agent, 
or  without  oath  or  signature,  to  a  cross-bill  filed  against  him 
by  the  defendants  to  his  original  bill. — Held,  that  he  stands 
on  the  same  footing  with  ordinary  suitors  as  to  the  rules  and 
practice  of  the  Court,  and  is  bound  like  them  to  answer 
a  cross-bill  personally  and  upon  oath. 

The  plaintiffs  in  the  cross-bill  having  put  in  a  full  and 
sufficient  answer  to  the  original  bill,  which  is  subsequently 
amended,  obtain  an  order  for  a  month's  time  to  plead, 
answer  or  demur  to  the  amended  bill,  af\er  the  plaintiff 
therein  should  have  answered  their  cross-bill.  That  order 
is  held  good,  and  is  accordingly  affirmed. — King  of  Spain 
V.  Hullety  p.  333. 

9.  A  banknipt  is  made  defender  to  an  action  with  the  trustee 
under  the  sequestration,  and  a  decree  is  pronounced  against 
him  in  his  absence.  He  is  afterwards  allowed  to  come  in 
without  the  trustee,  and  lodge  defences  to  the  action ;  after 
which  the  pursuers  apply  for  and  obtain  from  the  Court  an  or- 
der, that  he  give  security  for  the  expenses  of  process  before 
he  shall  be  further  heard. — Held,  that  the  order,  in  that  ad- 
vanced stage  of  the  proceedings,  is  not  well  founded,  and  is 
accordingly  reversed. — Taylor  v.  Fairlicy  p.  355. 

10.  In  a  suit  for  the  administration  of  assets  of  obligors  in  a  com- 
mon  money  bond,  the  Master,  under  an  order  of  reference  made 
by  consent,  enabling  him  to  inquire  into  the  consideration 
and  all  the  circumstances  relative  to  the  bond,  reported  that 
it  was  a  voluntary  bond,  given  as  a  bounty  to  the  obligee. 
The  representatives  of  the  obligor  and  obligee  took  excep- 
tions to  the  report ;  the  former  alleging  that  it  was  a  bond 
of  indemnity,  the  latter  claiming  it  partly  for  money  ad- 
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Twoced  and  partlj  for  aerfioes  pufantiL  IV  Cozi 
refused  leare  to  vithifaav  the  obl^^ce'i  *'»^^>w*' 
dirocsed  kioei  to  trr  wbcther  tbeboad  vu  zh^s.  »r 
and  werrict^  or  ai  a  gift,  or  for  indeBoitT.  Tl=» 
appeal,  rerened  diat  order,  and  if  ftlfd  die  caK  t^ 
CxNin  beiov  to  decide  tfaeie  qneiboai  on  tbe  eiioeace  besbre 
it.  Hie  Court  belov  decided  atua diuglr  upcn  a  new  bear- 
ing, and  dedared  the  bond  to  be  partir  nr  omr.tf-ML'Ljr:!, 
partlrasgift  forierrices.  This  House,  upon  appeal  r^versei 
diat  decinon  also,  and  ordered  the  blaster's  report  to  ^ 
cunfiiHifd  The  Court  below  subwqnefit2T,  spoB  the  i]esr> 
ingof  oounter-petitioos,  (one  preseoted  brthe  nyeaer  trrre 
of  the  obligee,  prajing  pajment  ol  the  bond  and  iz:r£rese  :  the 
other  br  the  representative  of  the  oblieors.  prarfrs  w  kxv« 
to  jntfjtnfe  a  new  suit,  to  impfafh  the  hood,  on  the  crocad 
that  a  gjfk  from  a  principal  to  an  agent  vas  mva5d  in  ea^:%  . 
decreed  for  such  suit,  and  granted  an  icjuDcti&c  arzz::s%  irr 
proccedii^  on  the  bond  in  the  mean  tane.  Tli$  Ho^ii^ae, 
upon  appeal,  rei  cried  diat  decree,  bcMdiE^  tbu  as  :!:e 
lespoisdent  omitted  to  take  advantage  of  asj  of  the  ecvicr- 
tnnitMac  of  raising  that  objection  to  the  bortd  iz  the  p 
ceding  inquiries,  it  vas  not  no«  conqxtect  fcr  h2  :  j'  hsr 
the  other  party  bj  a  new  suit  in  whidi  cr?  ziim  cviiiezice 
could  be  prodoced. — SicU  r,  Vcmgkzx.  p.  x-VS- 

PRESENTATION. 

Where  an  adrowfon  attached  to  a  prebecd  £iZs  racir:.  .ind 
before  fillii^  it  up  the  prebendary  dks.  the  preside u^:-zi 
belongs  to  the  administretnx,  and  not  to  the  sococrfisor. — 
Mirehcuue  t.  RenmeQy  p.  527. 

PROPERTY    RIGHT  OF.) 

While  the  right  of  property  in  a  chattel  is  »i=^ci  :o  Ix  in 
one  person,  the  right  of  posiessaoo  oi  th&:  chi::il  cjzizo: 
be  absolutdr  and  adveradT  in  another. — CVi  zzS  :c\r^i 
T.  Adam*  end  oikm,  p.  242. 
The  terms  in  which  a  man  pats  a  request  are  roc  :o  S*  con- 
sdercd  as  conditions  binding  on  him  and  L^  iss^x  t.-^  ^I 
time,  to  use  the  subject  matter  of  that  r>£T^je?t  '—  a  c^rtiLii 
manner,  and  in  no  odier. — Ibid. 

SECURITIES.     See  Compositiox  Deed. 

SHIP.     See  Cha&tz&paett. 

SPECIFIC  PERFORMANCE.     See  B^vi*.  3 
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STATUTES  (CONSTRUCTION  OF.)     See  Pleading,  3. 

1.  Where  a  Canal  Act  gave  to  the  proprietors  of  the  naviga- 
tion a  power  of  making  a  canal,  and  of  using  the  waters  of 
a  river  for  supplying  it,  but  provided  at  the  same  time  for 
securing  to  the  owners  of  certain  works  the  use  of  the  sur- 
plus waters  of  that  river,  the  making  of  the  canal  ascertained 
and  fixed  the  rights  of  the  parties,  and  the  canal  proprietors 
had  no  right  afterwards  to  enlarge  the  canal  and  draw  a  much 
larger  quantity  of  water  from  the  river,  so  as  injuriously  to 
affect  the  works  in  question — Glamorganshire  Canal  Navi' 
gallon  Company  t.  BlakemorCy  p.  262. 

2.  A  clause  in  a  second  Act  of  Parliament  relating  to  the 
same  canal,  declared  that  the  works  thereby  authorized 
should  be  completed  within  two  years  from  the  time  of  its 
passing,  and  that  the  money  to  be  raised  by  it  should  not 
be  applied  to  defray  the  expenses  of  any  of  the  works  not 
made  within  that  time. — Held,  that  this  clause  not  only 
limited  the  application  of  the  money  to  works  completed 
witliin  that  time,  but  that  no  works  should  be  carried  on 
adversely  to  the  interest  of  individuals  afler  the  expiration 
of  the  two  years. — Ibid, 

TITHES. 

A  custom  to  pay  one-twentieth  instead  of  the  full  amount  of 
tithes,  though  proved  to  be  very  ancient,  cannot  be  sup- 
ported by  such  proof  alone,  but  must  be  shown  to  have  had 
a  legal  origin.  In  a  case  where  this  proof  of  legal  origin  was 
wanting,  the  House  of  Lords,  affirming  a  decree  of  the 
Equity  Exchequer,  held  the  tenants  of  the  lands  liable  to 
account  for  the  full  tithes. — Wilson  v.  Lord  Kensington^  p.  j . 

TRADING.     See  Bankrupt. 

TRESPASS.     See  Pleading,  2. 

WILL.     See  Bond,  3.    Devise.    Power. 

WITNESS. 

A  witness  cannot  be  rejected  unless  he  has  a  direct  and  imme- 
diate interest  in  the  result  of  the  case  in  which  he  is  called 
to  give  evidence,  nor  unless  the  verdict  in  that  case  can  be 
given  in  evidence  for  him  in  another  suit. 
The  rules  of  law  in  England  and  Scotland  are  the  same  on 
this  subject. — Ralston  v.  Rotoat,  p.  424. 

But  see  the  Act  3  &  4  Will.  4,  c.  42,  s.  2G.,  passed  since 
this  case  was  decided. 


ERRATA. 

Page  409,  line  18  from  the  top^Jbr  *'  formed,"  read  "  found,/' 

Page: 41 7,    line  9  from    the   bottom,  Jbr   "demised,"  read 
"  devised." 

HEARLE  V.  HICKS  (to  be  added  as  the  head  nUe  at  page  20). 

Where  there  is  a  clear  and  manifest  intention  to  devise,  it  is  incum- 
bent on  a  party  alleging  a  revocation  by  a  codicil  to  prove  tliat 
the  intention  to  revoke  was  equally  clear  and  manifest :  if  there 
was  only  a  reasonable  doubt,  the  first  devise  ought  to  stand. 

A  testator  devised  his  copyhold  messuage,  called  Plomer  Hill 
House,  with  the  appurtenances,  to  trustees,  on  trust  for  his  wife 
for  life,  and  subsequently,  by  one  of  several  codicils  revoking 
several  of  the  dispositions  made  by  his  said  will  of  all  his  free* 
hold,  copyhold  and  personal  estate,  he,  instead  of  such  disposi- 
tion, devised  all  his  freehold,  copyhold  and  personal  estate  to  his 
daughter. — Held,  that  the  devise  of  the  estate  to  his  wife  for  life 
was  not  affected  by  this  codicil. — p.  20. 
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